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UHPopmauma o KypHane «HayuHble Tpyabl «DaineT»

MaBHbIN pepaKTop KypHana «HayuyHble Tpyabl «DaineT»
PepaKuMOHHasA Konnerus XypHana «HayuHble Tpyabl «9ainet»
Ob6paleHune K yntatensam

IOBUNEN

60 net co aHA poxaeHua npodeccopa Caspian University XaHc-Moaxum LLipamma

55 NneT co AHA POXKAEHUA acCOUUMPOBaAHHOro npodeccopa, KaHAUAATA PULUYECKUX
HayK PomaHoBcKol CeBeTnaHbl KOpbeBHbI

AOMWHUCTPATUBHOE NPABO

Satbayeva A., candidate of law sciences, associated professor of High School of Business
and Law of Kazakh National Agrarian Research University; Kalimbekova Assel Rakhatovna
— Candidate of Law Sciences, Associate Professor of the Higher School of Law of the Higher
School of Law Adilet, Leading Researcher of the Research Institute of Public Law, Caspian
Public University, SOME THEORETICAL PROBLEMS OF THE LIABILITY FOR VIOLATION
OF THE LEGISLATION ON THE CIRCULATION OF MEDICINES

rPAXOAHCKOE NMPABO U NPOLIECC

Kaparycos ®.C., dokmop ropuduyeckux HayK, npogeccop, 2aa8HsIl Hay4yHbIl compyOHUK
HUW yacmHozo npasa Kacnulickoeo obuwjecmeeHHozo yHusepcumema. MEXAYHAPOA-
HblA ®UHAHCOBbIW LLEHTP «ACTAHA» KAK EXORBITANT JURISDICTION

YBapoBa-lNareHKo H.B., kKaHOudam ropuduyecKux HayK, acCoyuupoB8aHHsIl npogeccop (po-
LeHT) Boicweli wikonbl npasa «30inem» Kacnulickozo yHusepcumema; LWysaesa B.K., ma-
aucmpaHm Pocculickozo eocydapcmeeHH020 coyuanbHo2o yHusepcumema. CYLWWHOCTb
U NPABOBAA ®OPMA MEAULUHCKOMN YCNYTU

KOH®EPEHUMA
Monodsie y4yeHble

AmxkaHoBa A.T., maeaucmpaHm 1 Kypca ropuduyeckozo ¢hakynbmema Eepa3ulickozo Ha-
UuoHanbHoz20 yHusepcumema um. J1.H. lymunesa. SNEKTPOHHBIE AEHbI'N KAK OBBEKT
FPAXXOAHCKOIO NPABA

Bopucos WU.E., mazucmpaHm 2 kypca Cesepo-3anadHo2o uHcmumyma (¢unuana) YHusep-
cumema umeHu O.E. KymaguHa (MIOA). TOHATUE U NPABOBAA-NPUPOAA CMAPT-
KOHTPAKTA

DasbigoBa A.A., mazucmpaHml kypca MexOyHapoOHo-npasosozo ¢akynemema Bce-
pocculickoli akademuu sHewHeli mopzoenu MuHUCMepPCMB8a SKOHOMUYECKO20 pa3sumus
Poccutickoli ®edepayuu. BCTPEYHbIE NCKU B MEXAYHAPOAHOM UHBECTULUOHHOM
APBUTPAXKE
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3bikoBa 0.A., 1abopaHm-ucciedosamerib, cOUCKamersb yyeHol cmeneHu KaHoudama ropu-
duyeckux Hayk, Hosocubupckuli 2ocydapcmeeHHsili yHusepcumem. POJIb TPAHCOHEPT-
HOM LEHbI B AEATENBHOCTU O®DLLUOPHbLIX KOMNAHUM

KapcreHn T.U., mazucmpaHm 1 Kypca topuduyeckoeo ¢pakynemema Kapa2aHOUHCKO20 YHU-
sepcumema umeHu akademuka E.A. bykemosa. AKTYAJIbHbIE MPOBJIEMbI HACNELO-
BAHWUA NO 3ABELLAHUIO OC/TOXKHEHHbBIE UHOCTPAHHBIM SIEMEHTOM

KopsakuHa 10.0., mazucmpaHm 1 kypca Cesepo-3anadHo2o uHcmumyma (¢uauana) YHu-
sepcumema umeHu O.E. KymaguHa (MIOA). PEANU3ALUNA UHCTUTYTA COBMECTHO-
ro GAHKPOTCTBA CYMPYFrOB B POCCUNCKOW ®EAEPALUM (HA NPUMEPE NPABO-
NPUMEHUTENBbHOM NPAKTUKU BONOIrOACKOWN OBNACTH)

Myxameaxkan A.C., /I1.H.[ymunes amesiHOarbl Eypasus yammelk yHusepcumemi 3aH
aKynememiHiy, 1Kypc mazucmpaHmei. MEHLWIK K¥KbIfblH KOPfAY: 3AHCbI3 UE-
NEHTEH TYPFbIH EMEC YM-XXANObl BOCATY

NakepmaH T.A., doueHm Kaghedpsl MexdyHapoOHO20 YacmHoz20 rnpasa MewoyHapooHo-
npasosoeo ¢harkynbmema Bcepocculickoli akademuu eHewHel mopeosau MuHuUcmepcmsa
3KOHOMUYecKoz20 pazsumus Pocculickol ®edepayuu, KaHOUGamM PUOUYECKUX HAYK, 00-
ueHm. SNEKTPOHHOE NMPABOCYAUE KAK MEXAHU3M TPAHCTPAHUYHOM 3NEK-
TPOHHOM TOPTOB/U

Paxum6bekosa J1.E., mazucmpaHm 1 Kypca ropuduyeckoeo pakynemema KapazaHOUHCKO20
yHUgsepcmumema umeHu akademuka E.A. bykemosa. MEOQUALNA KAK ®OPMA 3ALLU-
Tbl TPAXOAHCKUX NPAB B PECNYBJ/IUKE KASAXCTAH

CasoHoB A.U., Maaucmp npasa, opucm-KoHCynbmaHm ropududyeckoli KAUHUKU topudu-
yecko2o uHcmumyma banmulickozo ®edepanbHoz2o0 YHusepcumema umeHu Ummaxyuna
KaHma. O CYAbBE MEXAYHAPOAHOWU TOPIOBJ/IN B 3MNOXY CAHKL UMW U NEPEQENA
PbIHKOB

Codoan M.3., macucmpaHm 1 Kypca Boneo-Bamckozo uHcmumyma (¢unuana) YHusep-
cumema umeHu O.E. KymagpuHa (MIOA). noAXoA4bl K ONPEAENEHUIO LUPPOBbLIX
MPAB B IrPA}XXOAHCKOM NPABE

Wapudsoma A.A., maeucmpaHm 1 Kypca topuduveckoeo ¢pakynemema Pocculicko-
Taodxcukckoezo (CnassaHcKo20) yHUBepcumema.

CTYAEHTHI

AkuypuHa [O.P., ByHuHa A.A., cmydeHmesl 4 Kypca Bonzo-Bsamcko2o uHcmumyma (gunua-
na) YHusepcumema umeHu O.E. KymaguHa (MIOA). COBPEMEHHOE PA3BUTUE PblH-
KA KOHCANTTUHTOBbIX YCNYT

An6akosa A.A., cmydeHmka 4 kypca Beicweli wKosnbl npasa «30inem» Kacnulickozo obwe-
cmeeHHo20 yHusepcumema. NMPOBJIEMbl NMPABOBOIO PEFYJIMPOBAHUA UHCTUTY-
TA OOCYAEBHOIO YPEFYIMPOBAHUA CNOPOB NO NPAXAAHCKOMY 3AKOHOAA-
TENbCTBY PECNYBJ/IUKU KA3AXCTAH

BbekxaH A.B., cmydeHm 4 kypca Boicweli wkonbi npasa «30inem» Kacnulickoeo obuje-
cmaeHHo20 yHugepcumema. HEKOTOPbIE AKTYAJIbHbIE BOMPOCbI MEPEXOAA MO PAHEE
3AKMHOYEHHbIM KOHTPAKTAM HA YCN10BUA HEAPOMOJ/Ib3OBAHUA, NPEAYCMOTPEH-
HbIE KOOEKCOM PECNYBJ/IMKU KA3SAXCTAH OT 27.12.2017 . «O HEAPAX U HEAQPOMNO/1b-
30BAHUN»

Bep B.B., cmydeHmka 1 kypca Beicweli wikonel npasa «3d0inem» Kacnulickozo obujecmeaeH-
Hozo yHusepcumema. KOHCTUTYLUUOHHbLIE OCHOBbI NMPABA MPAXAAH HA XKUJTULLIE

BucontaH A.A., Akademuk E.A. bekemos amoiHOarbl KaparaHObl yHuUsepcumemi 3aH
¢arkynememiHiH 2 kypc cmydeHmi. KPUNTOBAJTIOTA: K¥YKbIKTbIK XKAFOAUDbI MEH ©3EKTI
CYPAKTAPDI

fanbimkaHoBa A., Kacnuli KoFamoOblK yHuUgepcumemiHiH, «30inem» Morapsl KYKbiK
meKkmebiHiH 3 kKypc cmydeHmi. HOTAPUYCTA MIHAETTI KYS/1IAHAbIPbLIZIATbIH
MOMINENEP
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Dasnetrunbgees A.H., cmyoeHm 1 kypca Boeicweli wKonel npasa «3ddinem»Kacnulicko2o
obwecmeseHHozo yHusepcumema. MPOBJIEMbl COOTHOLWWEHUA HAUMOHAJZIbHOTO U
MHOCTPAHHOIO NPABA B PK (HA MPUMEPE MEXAYHAPOAHOIO ®MHAHCOBOIO
LUEHTPA «ACTAHA»)

Dapuin O.C., cmydeHm 1 kypca Boicweli wkonbi npasa «30inem» Kacnulickoeo obujecmeeH-
Hozo yHusepcumema. TPAXAAHCKO-MPABOBAA OTBETCTBEHHOCTb 3A MEAULIUHCKUE
MNPABOHAPYLUEHUA

Danunosa A.O., cmydeHmka 3 Kypca MexOyHapoOHO-Npasosoeo akyanbmema Bcepoc-
culickoli akademuu sHewHeli mopaoesau MuHucmepcmea 3KOHOMUYECKo20 passumus Poc-
culickoli ®edepayuu. PASINYHBIE NOAXO0Ab! K ONPEAENEHUIO ABTOHOMWU BO/IN B
MEXAYHAPOOHOM YACTHOM IMPABE

D:kanapkynosa A.Ll., cmydeHmka 1 Kypca Beicwel wKonbl npasa «3d0inem» Kacrnulickoeo
obwecmeseHHozo yHusepcumema. MPOBJNIEMA PETYIUPOBAHUA CTAXXUPOBOK

EneyoB A.M., cmydeHm 4 Kypca Boicwell wkonbl npasa «3d0inem» Kacnulickozo obuje-
cmeeHHo20 yHusepcumema. MPOBJIEMbl UHCTUTYTA UCKOBOU AABHOCTU

Wbiprananesa A.K., J.A. KoHaes ambiHOarbl Eypasusavik 3aH akademuscsbl — 30H
¢akynememiniy 2 Kypc cmydeHmi. YMEKE TYJIFAHbIH, BAHKPOTTbIfbl TYPAJIbl 3AH,
*OBACbIHA COUKEC, ASAMATTAPAbIH BAHKPOT A,EN TAHbINYbIHbIH, XXAfbIMCbI3
CANAAPbBIHA TANOAY

Ubpaumosa X.WU., cmyoeHmka 3 Kypca Boicweli wikonsl npasa «3d0inem» Kacnulicko2o
obwecmeeHHozo yHusepcumema. BUA bl OBbEKTOB rPAXOAHCKUX NMPAB U UX OBO-
POTOCNOCOBHOCTb

KaabipoBsa C.P., cmydeHmka 4 Kypca Boicweli wkonoel npasa «3d0inem» Kacnulickozo obuie-
cmeeHHo20 yHusepcumema. HEKOTOPbIE BOMPOCbHI PEAJIUSAUUU HACNEACTBEHHbIX
MNPAB OCYXKAEHHbIX K JIMWWEHNIO CBOBOAbI B PECMYBJ/IUKE KA3AXCTAH

Nabaesa C.M., cmyoeHmka 1 kypca Boicweli wKosnel npasa «3d0inem» Kacnulickozo obuje-
cmeeHHoz20 yHusepcumema. KPU3UC TPYAOBbIX OTHOLLUEHWN: BbICOKUMX YPOBEHb
HE®OPMA/IbHOMN 3AHATOCTU

Manubekos A1.C., cmydeHm 1 Kypca Beicweli wKosnsl npasa «30inem» Kacnulickozo obuie-
cmseHHoz20 yHusepcumema. KOHCTUTYLUOHHAA PEOOPMA B KASAXCTAHE 2022 TOA4A:
HEKOTOPbIE BOMPOCHI

MapatoBa A.C., cmydeHmKa 2 Kypca Beicweli wkonel npasa «30inem» Kacnulickozo obuie-
cmeeHHoz20 yHugepcumema. BE3PABOTULUA - T/TABHAA MPOB/IEMA COBPEMEHHOTO
KA3AXCTAHA

MapneHoBa A.b., M. ©memicos ameiHOarbl bameic KazakcmaH yHugsepcumemi mapux,
3KOHOMUKG #3HE KYKbIK hakyanbmemiHiH 3 Kypc cmydeHmi. OTBACDI K¥KbIfbIHbIH, ©3EKTI
MOCENENEPI

Myxambet:kaHoB A.XK., cmydeHm 4 kypca Boicweli wikonbl npasa «30inem» Kacnulicko2o
obuwecmseHHoz2o yHusepcumema. KPUNTOBAJIIOTA B CUCTEME OBDBEKTOB
FPAXXOAHCKUX NMPAB

MyxuauHkbisbl M., cmydenmka 3 Kypca Boicweli wiKonbl npasa «90inem» Kacnuilickoz2o
obuwecmeeHHoz2oyHusepcumema. MOHATUE AOTOBOPA:CPABHUTE/IbHO-NPABOBOU
AHANN3 B KOHTEKCTE KA3SAXCTAHCKOIO U AHITMMUCKOIO NPABA

Hagupos 3.B., Pawmpgosa A.E., cmydeHmol 3 Kypca Boicwell wkonsl npasa «3d0inem»
Kacnutlickoeo obuwecmseHHozo yHusepcumema. BEKTOP PA3BUTUA TPAXOAHCKOIO
3AKOHOAATE/IbCTBA B PECNYB/IMKE KA3AXCTAH

Hypaxmer H.A., cmydeHnm 1 Kypca Bsicweli wkonel npasa «3d0inem» Kacnulicko2o
obuwecmeseHHozo yHusepcumema. KIIACCUOPUKALUA BELWLEU B PUMCKOM MNPABE:
TENECHbIE U BECTENECHbDIE

Catumosa A.C., cmyodeHmka 1 Kypca Boicwel wkonsl rnpasa «3ddinem» Kacnulickozo
obwecmeeHHoz2o yHuUsepcumema. MPOBJIEMbl ONPEAENEHUA PASMEPOB A/IMMEHTOB
HA HECOBEPLWEHHONETHUX OETEN
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Tneynun T.K.,, cmydeHm 3 Kypca topuouyeckozo ¢akynemema KapaeaHOUHCKO20
yHuUgepcumema umeHu axkademuxka E.A. bykemosa. K BOMPOCY O PACTOPXEHUU
TPYO,0BbIX MPABOOTHOLUEHUI

HEKPONOr

baiimaxaHoe Mypat Tagxu-Mypartosuu, akagemuk HAH PK, a.10.H., npodeccop (1933-
2022)

HAYYHAA XN3Hb YHUBEPCUTETA

MeXayHapoAHaa Hay4YHO-NpPaKTMYeckana KoHdepeHUUs CTYAEeHTOB U MOJIOAbIX YUYEHbIX
B paMKaX eKerogHbiX BacMHCKMX uTeHuii «AKTyanbHble npob6aembl YacTHOro npasa»,
npoeoaumas npu noagep:kke PoHga Hypcyntana Hasapbaesa

MexxayHapogHaa Hay4yHO-npakKTuyeckasa KoHdepeHuua «lpeacraBUTeNbCTBO U 3almTa
npaB B COBPEMEHHbIX YC/NIOBUAX», NOCBALWEHHaA 55-neTHemy tobuneto npodeccopa
Kacnuitickoro o6wecTBeHHOro yHUBEpCUTETa, KaHAMAATA HPUAUYECKUX  HayK
PomaHoBcKoM CBeTnaHbl KOpbeBHbI

Uctopunueckaa scrtpeya B Caspian University c coBeTckumu KocmoHaBTamu Baagummnpom
AneKkcaHgposuuyem [KaHnb6ekosbim u Bukropom MeTposuuem CaBUHbIX

CtygeHTbl Bbicwei wKonbl npaBa «9ainet» Caspian University cranm nobegurenamu
Pecny6nukaHcKkoi npegmeTHOU onumnuaabl MOH PK

O6baBneHua

ABTOpAnap Typanbl manimerrep

CeepeHua 06 aBTopax

Information on the authors

Mpasuna ny6anKaumm gnsa aBTopos KypHana «HayuHble Tpyabl «dginet (TpeboBaHusA K
odopmneHuio cTaten, npeacrasnsembix gna ony6ankosaHus).

KOHTaKTbl U agpec pegakuuu, TenedpoH

CroumocTb nybamkaumm B xypHane «HayuHble Tpyabl «dginer»
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fNaBHbLIA pepaKTop XKypHana

«HayuHble Tpyabl «OaineT»

KanumbekoBa Acenb PaxaToBHa — KaHAMAAT OPUANYECKUX  HAYK,
accoumMmnpoBaHHbIn npodeccop BLUM «oainet» Kacnuickoro obLecTBeHHOro
yHuBepcuteTa. B 2001 rogy okoHumAna c otinumem Kasaxckyto locyaapcrBeHHyto
HOpuaunyeckyto AKagemnio ¢ NpUCBoeHMem Keanandukauum opuct. B 2001 r.
6bl1a NPUHATA Ha AOIKHOCTb NpenoaaBaTens Ha Kadenpy Teopun U UCTopUn
rocyaapcTea v npasa AHOA KaslHOY. CsaHBapa 2003 r. no aekabpb 2004 r. cTaxkep-
nccneposatenb Kadeapbl TEOPUM M UCTOPUM FOcyaapcTBa M npasa Kaslkoy. C
2003 r. no 2008 r.- miaaWwmri HayyYHblM COTPYAHMK MHCTUTYTa rocygapcTea m
npaea KaslMy, a ¢ 2009 r. no ¢pespanb 2011 r. Hay4HbIN COTPYAHUK NHCTUTYTA
rocyaapcTesa M npasa KasaxcKoro HaLMOHaNAbHOrO YyHMBEpCUTETa WMMEHU
anb-Papabu. B ceHTabpe 2009 roga ycnewHo 3awuTuna guccepraumio Ha
COMCKaHWE yYeHOW CTeNeHW KaHamaaTa opuamMyYecknx Hayk no cneumanbHoCcTm
12.00.01 — TeopuAa 1 UCTOPUA NpaBa M FOCYAAPCTBA; UCTOPMA NMPABOBLIX U NMOANTUYECKUX yuyeHu. C
2011 roga accoummpoBaHHbIM npodeccop Kadeapbl Nyb6aAnYHO-NpaBoBbIX ancunnanH KOY (nosgHee
BLUM «9aineTt»). UmeeT 6onee 40 onybanKoBaHHbIX HayuHbIX TpyaoB. C mas 2015 roaa HasHayeHa Ha
[OOJIKHOCTb [N1aBHOrO pefaKTopa XypHana «HaydHble Tpyabl «Dainer».

UHdopmayua o KypHane
«HayuHble Tpyabl «OaineT»

MypHan «Hay4yHble Tpyabl «O4ineT» UMeeT AaBHIOK UCTOPUIO, U34AEeTCA NEPUOANYHOCTLIO 4 pasa
B rog c 1996 roga. B coctaB peaaKuMOHHOM KOMJIErMN BXOAUAM MHOTUE U3BECTHbIE YYeHble-topPUCTbI
KasaxcTaHa, rmaBHbIM pegakTtopom 6bia akagemuk HAH PK BaimaxaHos M.T.

B HacTOosWee BpemsA COCTaB peaaKLUMOHHOM KOMJIErMU XKypHania BxoaAaT akagemukm HAH PK
CyneiimeHoB M.K., Aa.t0.H., npodeccop AuaeHko A.l., UnbsacoBa K.M., nodyeTHble npodeccopa
CaspianUniversity goktopa npasa Ponbd KHunnep, A4.to.H., npodeccop KysHeuosa H.C. u gpyrue
BUAHbIE NPeACTaBUTENMN HOPUANYECKON HAYKMU.

MypHan ¢ 2015 roga sonsowaeT HOBYH KOHLEMUMIO pPasBUTUA U CTpaTerum, B COOTBETCTBUMU
C KOTOPOWM MJIaHMPYeTCA MPEeBPaTUTb KYpPHan B OAMH W3 BeAyLIMX HAy4YHbIX KYPHanoB B cdepe
topuanyeckoin Hayku B KasaxctaHe u 3a pybexom.

*ypHan cnocobcTByeT pacnpoCTpPaHEHUIO HayUYHbIX 3HaHWI B chepe IopUaNYeCcKon HayKku, obmeHy
MHEHUAMM YUYEHbIX-NPaBOBEA0B, TEOPETUUYECKMM U MPAKTUYECKMM OMbITOM YYeHbIX U UCcCieaoBaTenemn
Ha HaAUMOHAZIbHOM U MEXAYHAapoAHOM ypoBHAX. OTparkas AOCTUMIKEHUS HOPUANYECKOM HAYKU U
M3MEHEHMUA B 3aKOHOAaTesbCTBe, OyAeT NpenocTaBaATb BOSMOMXKHOCTb MO3HAKOMUTLCA ¢ paboTamu
Ka3axCTaHCKUX U 3apybeXKHbIX aBTOPOB, ABAAACb MCTOYHMKOM MHPOPMALMM O HOBEMLIMX Hay4HbIX
nccnepoBaHmAx B chepe npobiem rocyaapcrea u npasa.
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PepaKkunoHHana Konnerusa XXypHana
«HayuHble Tpyabl «Oainet»

fnaBHbIA peaaKkTop MypHana «HayuHble Tpyabl «daineT» Kacnuitickoro
o6LecTBeHHOro yHuBepcuTeTa

Kanum6ekosa Acenb PaxatoBHa. KaHaMAaaT opuanUYecKmx HayK, acCouMMpoBaHHbIN
npodeccop Kacnuitckoro obuLecTBeHHOro yHMBEPCUTETA

PepaKuuoHHasa Konneruns

\Baﬁmaxal-los Mypar Tap,mu-MypaTOBMq\(Pecny6nm<a KasaxcTtaH). Akagemuk HAH
PK, AOKTOpP tOpnANYECKNX HaYK, Npodeccop

Paul Varul (3ctoHua). lokTop npasa

OnpeHKko AHatonuia MpuropbeBuy (Pecnybnmka KasaxctaH). [JoKTop topuanyecKmx
HayK, npodeccop

Enob6aeB Xymarenbgbl CakeHoBuY (Pecnybamnka KasaxctaH). IloKTop topuamnyeckmnx
HayK, npodeccop

Nnbsacosa Kynaw MypatoBHa (Pecny6amka KasaxctaH). [LOKTOp HOpUANYECKMX HAYK,
npodeccop

Kaparycos ®apxag CepreeBuu (Pecnybnuka KasaxctaH). [JOKTOp topuaMYecKUx
HayK, Nnpodeccop

KapaeB Anunawa AraxaHoBud (Pecnybnuka KasaxctaH). KaHgmuaaTt topuanyeckmnx
HayK, AOLEHT

Ky3sHeuoBa Hatanua CemeHoBHa (YKpauHa). AkageMuK AKagemum NpaBOBbIX
HayK, OOKTOP topuanyeckmnx Hayk, npodeccop, MoyeTHbin npodpeccop Kacnuickoro
06LecTBEHHOIO YHMBEPCUTETA

Nucnuya Banepuit Hukonaesuu (Poccuitickan ®epepauns). JOKTOP HOPUANYECKUX
HayK, AOLEHT

Mopo3 CeetnaHa MaBnoBHa (Pecnybaunka KasaxctaH). [IOKTOp IOpUANYECKUX HAYK,
npogeccop

Husasosa AHapa HartyeBHa (Kbiprbi3ckas Pecnyb6aunka). [JOKTOp OPUANYECKUX HAYK,
AOUEHT

HyceHoB Monpgacbek Mycaumosuu (Pecnybnmka KasaxctaH). KaHaupat
IOPUANYECKUX HAYK, peKkTop Kacnunitckoro obuecTBeHHOro yHMBepCcuTeTa
Noponpuropa PomaH AHaTonbesuu (Pecnybnmka KasaxctaH). JOKTOp topuanyeckmnx
HayK, npodeccop

Ponbd KHunnep (PenepatnsHan Pecnybnunka lfepmanua). loktop npasa, NoyeTHbIN
npodeccop Kacnuickoro obuecTBEHHOro yHMBepCMTETa

Camapxoakaes batbip bunanosuu (Pecnybnmka Ysbekucran). LoKTop topuanyecKmx
HayK, npodeccop

CyneiimeHoB MaiipaH KyHTtyapoBuu (Pecnybnvka KasaxctaH). Akagemnk HAH PK,
OOKTOP HOpUANYECKMX HayK, Npodeccop

Tamapa 3apaHgma (py3us). [lokTop npaBsa

XaHc-Moaxum Wpamm (PepepatvsHasa Pecnybamnka fepmanua). [JJOKTop npasa
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YBa)Xaemble untatenu!

B ouepegHOM HOMepe «DAINeTTiIH» FbibiMU eHbeKTepi - «HayuHble Tpyabl «DginetT» Caspian
University, Balwwemy BHMMaHUIO NpeAacTaBieHbl Haubonee MHTEepecHble cTaTbu Hanbonee akTyasb-
Hble ¥ NPeACTaBAAIOWME HAYYHbIN U NPAKTUYECKUIA MHTEePEeC CTaTbyU YYEHbIX MO Pa3INYHbIM Hanpas-
JIeHUAM Ka3aXCTaHCKOW lopucnpyaeHumu.

B uioHe mecsaue opuguyeckoe coobuectso KasaxcraHa M NOCTCOBETCKOrO NPOCTPaHCTBA NOHeC-
710 ropbKylo yTpaTty - 4 uoHA 2022 roga. Ha 89 rogy KMU3HU yLUen U3 XKU3HU NaTpuapx COBETCKOM U
Ka3aXCTAHCKOI IOPUANYECKON HAYKKU, OOUH U3 BUAHbIX TEOPETUKOB MPaBa, AOKTOP HPUAUYECKUX
HayK, npodeccop, akagemuk HaunmoHanbHo akagemumn HayK PK Mypart Tagxu-Mypatosuu baiima-
XaHOB.

Mypart Tag:ku-Mypatosuu baiimaxaHoB gonrue rogbl 6bi1 raBHbIM peAaKTOPOM KypHana «Ha-
YUHble TpyAbl «DAineT», a B nocaefHUe roabl BXOAUA B PeAAKLUOHHYIO KOANETUIo U BHOCUA 60/1b-
Woii BKNag B pa3BuTHe XKypHana. Ha cTpaHuuax KypHana 6bi1o ony6/1MKOBaHO MHOrO crareii, B
KOTOPbIX HALWIM OTParKeEHUE APKUE MbIC/IN YyYEHOTO.

B anpene u uioHe 2022 roga B cteHax Kacnuiickoro yHuBepcuteTa NpoLuaun pAg 3HAKOBbIX me-
ponpuATKiAn B cdepe YacTHOro npasBa, OpraHM3aTopamm KoTopbix BbicTynuau BLUMN «dainet» n HUU
yactHoro npasa Kacnuiickoro yHuBepcuteTta. Bce aTM meponpuATMA BHOCAT BKAAA, B pasBuTtue ny-
6/IMYHDBIX M YACTHbIX OTPAc/el Ka3saxCTaHCKOro NpaBa M Mbl CTPEMUMCA OTPA3UTb Ha CTPaHMULLAX
YKyYpHana poctmkeHus B chepe npasa.

Tak, TpaguumoHHo pybpuke «KoHdepeHUUA» npeacTaBieHbl AOKAAAbl YHaCTHUKOB BacMHCKnx
YTeHUI, NOCBALLEHHbIe aKTya/lbHbIM NPo6aemam rpakAaHCcKoro npaea.

C 6onbwnm ycnexom npowna MexayHapoaHas HaydHO-NpaKTUuecKasa KoHpepeHuua «Mpeacra-
BUTE/NIbCTBO U 3al4MTa NPaB B COBPEMEHHbIX YC/I0BUAXY», NOCBALWEHHAnA 55-neTHemy obuneto npo-
deccopa Kacnuiickoro obectBeHHOro yHMBepcUTeTa, KaHAUA[ATA OpUAUYEecKuX Hayk PomaHoB-
cKoii CBeTnaHbl KOpbeBHbI

B Homepe npeacTaBneHbl aKTyasibHble CTaTbU B Pas3iMUHbIX cpepax npasa. Cpeau HUX BONpo-
Cbl MPUB/IEYEHUA K IOPULUYECKOI OTBETCTBEHHOCTU 3a NPUUYMHEHMEe BpeAa HeKayecTBeHHbIMU 1Mbo
NPOCPOYEHHbIMU NEeKAaPCTBEHHbIMU cpeacTBamMmu, NpaBoBas Gopma mMeaULMHOCKONK ycayru u npo-
6n1embl onpeseneHus ee CyLHOCTH, a TaKXKe XoTenocb 6bl OTMEeTUTb UccaeaoBaHMe NPAaBOBOrO CTa-
Tyca u pyHKUMoHUpoBaHua MexayHapogHoro ¢puHaHcoBOro ueHTpa «ActaHa» (MOLA).

CnepyeTt oTMETUTD, YTO XKypHan «HayuyHble TPyabl «DAineT» nmeer AaBHIO UCTOPUIO, U3AaeTcA
nepuoanYHOCTbIO 4 pa3a B rog ¢ 1996 ropa. B coctaB pegaKuMOHHOM KONIErMn BXOAUAU MHOTUE U3-
BeCTHble y4yeHble-topucTtbl KasaxcraHa, rmaBHbiMm pegaktopom 6bin akagemuk HAH PK baiimaxaHoB
M.T.

B HacTosee BpemA B COCTaB peAaKLNOHHOM Koaiernm KypHana exoaaTt akagemuk HAH PK Cy-
neiimeHos M.K., g.10.H., npodeccop AuapeHko A.l., Unbacosa K.M., noyetHble npodeccopa Caspian
University goktopa npasa Ponbd KHunnep, a.10.H., npodeccop KysHeuosa H.C. n apyrue BugHbie
npeacTaBUTENU IOPUAUYECKON HAYKMU.

*ypHan cnocobcTByeT pacnpocTpaHEeHUI0 HayuyHbIX 3HAHUN B chepe opuanYecKoin HayKku, ob-
MEHY MHEHMAMMU yYeHbIX-NPaBOBEA0B, TEOPETUYECKMM U NPAKTUYECKUM OMNbITOM YUYEHbIX U uccne-
JoBaTesieil Ha HALLMOHANIbHOM U MeXAYHapOAHOM YPOoBHAX. OTparkasa AOCTUXKEHUA IOPUANYECKON
HAayKU U USMEHEeHUA B 3aKOHOAaTeNbCTBe, byaeT NpeaoCcTaBAATb BO3MOXHOCTb NO3HAKOMUTLCA C
paboTamu Ka3axcTaHCKUX 1 3apy6eXKHbIX aBTOPOB, AABAAACb UCTOYHUKOM MHPOPMALMU O HOBEMLLINX
Hay4HbIX UccaeaoBaHUAX B cpepe Npobiem rocysapcrsa v npasa.

[naBHbIN peaaKTop Acenb Kanumbekosa
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HIGHAER

YBaxkaembiit XaHc-Moaxum LWpamm!

Konnektus Kacnuiickoro yHuBepcuteta M Bbiclwas WKoAa NpaBa «94if1eT» ¢ YyBCTBOM ryboKoro
yBaXKeHWA M NPU3HATENbHOCTM No3apaBaseT npodpeccopa Caspian University XaHc-Moaxum LLpamma ¢
60-1eTHUM t0BMNEEM U KeNaeT KPEeNKoro 340p0Bbs, yaaun, 61arononyymns, TBOPYECKOro AONTONETUA
N AanbHENLLMX YCNEXOB B HAYYHOM M negarormyeckon geatenbHoctu!

Bbl BCTpeyaeTe CBOW LWIECTUAECATUNETHUI 0BWIel B pacLiBeTe TBOPYECKUX CU U 3aMbIC/I0B U Ha-
Wwemy YHMBEPCUTETY OTPALHO pa3fennTb ¢ Bamu 3ToT 3HameHaTeNbHbIM AeHb. cTopun 1 HayKe npa-
Ba 6€3yCNOBHO HYXHbl TaKMe N04M, OAHOBPEMEHHO SHEPIUYHbIE U CKPOMHbIE, YbW TTYyBOKME MbICN
M pasMbllWIeHNs 0 ByayLLemM Ka3axCTaHCKOro NpaBa M HAKOMJIEHHbIM OMbIT NMO3BO/IAIOT CKAa3aTb CBOe
BECKOE C/I0BO B MOAAEPKKE NPoLecca COBEPLUEHCTBOBAHUA M NOBbIWeHUA 3GGEKTUBHOCTM AeATeNb-
HOCTW OTEYECTBEHOTO rPaXKAaHCKOro Npasa, pa3BMUTUE NPABOBOWM Ky/IbTYPbl Ka3axCTaHCKOro obLecTsa,
C NO3MLUN HEMELLKOTO Y4EHOro-t0pPUCTa, NPEACTABUTENA HEMELKOM IOPUCTIPYAEHUNM, UMEIOLLEN TNY-
OOKME KOPHU M TPASULLUN LUBUAUCTUKN.

Bbl NpoLwnm AOAMMIA yCNeLHbIN NyTb B KApbepe U B HacTosALLee BpemsA Bbl ABNAeTeCh yNpaBaaoWwmMm
ANPEKTOPOM MHCTUTYTa BOCTOYHOIO NpaBa (BoCcToYHOro MHCTUTYTA), YHUBEPCUTETA NPUKNALHBIX HAYK,
TEXHONOMM, BU3Heca U An3aiHa r. Bucmap (fepmaHus) M 4aBHUM BEPHbBIM NapTHEPOM, Npodeccopom
Caspian University.

Byayum ypoxkeHuem r. KEnbH, Bbl ABNAeTECH BbINYCKHUKOM, 0b61agatenem guniaoma B chepe aKo-
HOMMKM cTapeliwero y4ebHoro 3aBegeHns frepmaHum bepanmHckoro yHusepcuTeta Nfiymbonbara. Bawa
Hay4YHaA 4eATeNbHOCTb HEM3MEHHO CBA3aHa CO 3HAKOBbIMW ropogamu lfepmaHumn B chepe npasa. Bbl
3aLLMUTUAN SOKTOPCKYI AMUCCEpTaLM0 Ha TeMy «PoccuiicKkoe NpaBo pbiHKA Kanutana» B KénbHCKOM
yHuBepcuTeTte B 1997 r., B 2008 r. nonyynnm cteneHb AOKTOpa Xxabuantaumm B bpemeHCcKom yHuBep-
cuTeTe nocne 3almTbl Ancceptaumm Ha Temy «KopnopatmeHoe npaBo cTpaH CHM», a B 2011 roagy
Bbl ycnewHo 3awmtuam aucceptaymio PhD B [pesaeHckom TexHuMyeckom yHuBepcuTeTe (Technische
Universitdt Dresden).

Kpome Toro, xotenocb 6bl OTAE/BHO OTMETUTb Bally HeyCTaHHY AeATe/IbHOCTb KaK KOHCY/IbTaH-
Ta, 3KcrepTa no NpaBoBbIM pedopmam, a B AasibHENLLEM U BAYMUYMBOIO PYKOBOAUTENS NMPOEKTOB B
LUeHTpanbHoM A3nmn n BoctouHoi EBpone, B cTpaHax CHI ¢ 1996 roga v Ha NpoOTAXKEeHUM AEeCATKOB NeT
No IMHUM HEMELKMX opraHm3aumin GIZ n IRZ. Bbl 6b1M ycnelwHbIM pyKoBoAMTEIEM NpOoeKTa «lparK-
[aHCKOe M 3KOHOMMYeCKoe MpaBo B rocyaapcTBax KaBkasa u LieHTpanbHOM A3Mn», AMPEKTOPOM NpPO-
ekTa «TpaHchopmauma SIKOHOMUYECKOTO 3aKoHoAaTenbcTea B LleHTpanbHOM A3nmn 1 Ha KaBKase» B
BpemeHckom yHuBepcuTtete, PoHaa PonbKCBareH no rpaxaaHCKoOMy M YacTHOMY MpaBy B CTPaHax 3a-
KaBKa3bA U LleHTpanbHOM A3mK, y4acTHUKOM npoeKkTa «lpaBoBble pepopmbl B CTPaHaX C MEPEXOLHOM
3KOHOMUKOMN» (GIZ). B pamKax nocseaHero Bbl npoBenu rnyboKoe uccaenoBaHUe NpPaBoBbIX HOPM,
KacatoLLMXcA TOBAapULLECTB, KOMNAHUM UK 06beANHEHWI B NPeobpa3oBaHUM - aHaAU3 NpaB 06LLecTB
B Poccun, Mpysuun, KasaxctaHe, YKpauHe n Y3beKnctaHe, pesynbtatbl UccienoBaHuin 6binm 0606LeHbl
M 3aBEPLUMINCH YCMELIHOM 3aLLMUTON OKTOPCKON AMCcepTaLmu.

B pamKax ocyLl,ecTBieHNA NPOEKTOB Bbl MPUHMMANM akKTUBHOE y4yacTue B IOPUANYECKUX KOHCY/b-
Taumax rocyaapcts KaBkasa u LleHTpanbHOM A3nMu no npobaemam rpa*kaaHCKOro, X03AMCTBEHHOMO U
npoLeccyanbHOro nNpaea, B pa3paboTke moaenbHbix 3akoHoB CoapykecTsa HesaBncumbix focyaapcTs,
B YACTHOCTM O LEHHbIX Bymarax, O 3almTe MHBECTOPOB Ha PbIHKE LLEeHHbIX Bymar, 06 aKLMOHEepPHbIX
obLuecTBax, B Hayane ABYXTbICAYHbIX FOA0B y4acTBOBA/M B pa3paboTke MoAe M 3aKOHa O PbIHKE LieH-
HbIXx Bymar B cTpaHax CoapyrKectBa HesaBucumbix focyaapcTs.

Bbl yyYeHbIli BbICOKOM 3pyamLmn, Balwm Konnern 3HatoT Bac Kak obaaTenbHoro AobpoxkenatenbHoro
YyenoBeKa C LWWMPOKMM B3IIALOM Ha MPOBOAMMbIE B MUPE UCC/Iel0BaHMA U OTMEYAIOT TO, C KaKOM CKpY-
Nyne3HOCTbo Bbl M3yyaeTe C HEMELLKON TOYKM 3peHMA 0COBEHHOCTM Ka3axCTaHCKOro NpaBa, 3HAKOMU-
Tecb C NyHAMKALMAMM Ka3aXCKUX YYEHbIX, C Ka3aXCTAHCKMM 3aKOHOAATE/NbCTBOM, OTHOCALLMMCA K Teme
nccnenoBaHMA, 3anpallnBaeTe KasaxCTaHCKYo cyAebHy0 NPaKTUKY C CAMbIMKU CNIOKHbIMM, BbI3biBato-
LLMMWN SUCKYCCULIO, Ka3yCaMM, C TOUKM 3PEHMA HEMELLKOTO KOPUCTa MOKa3biBaeTe Pa3INYMA B NPAKTUKE,
0653aTeNbHO CBA3bIBAs 3TO C NPAKTUKOM HEMELKUX CYAEN.

XoTenocb 66l 06pPaTUTL BHMMaHME Ha Bally nNaoA0TBOPHYHO Hay4yHY, Neaarormyeckyto m obue-
CTBEHHYIO, NPENOAABATE/IbCKYIO AeATENIbHOCTb. Bbl NPOLAM 60bLWON NYTb U BHEC/IN CYLLECTBEHHbIN
BK/J1aZ, B €10 YKPENJEHUA APYKECTBEHHbBIX KOHTAKTOB B OPUAMYECKOM HAyKe MeXAY YYEHbIMU HALLMX
CTpaH. Bbl ABNAeTeCh NpUrNalleHHbIM NEKTOPOM B YHUBepcuteTax Asctpumn, JaHum, benbrumn, Kutas,
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Ky6bl, JaHuu, dPunnanammn, ®paHumnmn, BeHrpum n Weseuum n Caspian University B KasaxctaHe. Hawwm
CTYAEHTbI U NPpodeccopCcKo NPenosaBaTebCkMiA cocTaB BbiCLuel WKOobl NPaBa «D4ineT» HeOgHOKPaT-
HO NPUHMManNU y4actna B OTKPbITbIX NEeKUUAX, NPOBOAMMbIX Bamn B CTeHax Hallero yHUBepcuTeTa U
3HAOT KaK AAPKOro NeKTOpa U NonyaapusaTopa LMBUANCTUYECKON HaYKW, NCCNef0BaTeNA aKTyaNbHbIX
npobaem HeMeLKOro M Ka3axCTaHCKOro rpakAaHcKoro npasa. Mpu sTom Bam ycTaHOBWTb KOHTAKT C
ayAuUTOpUEN MOMOraeT TaNaHT K A3blkaM, Beb KPOMe POAHOro HemeuKoro, Bbl cBoboaHO Bnageete
AHINIUACKUM, GPAHLY3CKMM N PYCCKUM A3bIKaMU.

Bbl ABNAETECH NPUMEPOM A1 MONOAbBIX KONMET, CTYAEHTOB BEPEKHOr0 OTHOLIEHUSA K Npasy, BeAb
Bbl 061aaeTe TanaHTOM yBUAETb M NOKa3aTb OAHOBPEMEHHO B BO3HMKAIOLWMX MPABOBbIX Ka3ycax Kak
rapMOHMIO NPaBa, Tak U NPOoByAUTb UHTEPEC K PA3IUYUAM MEKAY MPABOBMbIMUW CUCTEMAMM ABYX CTPAH
M NOKasaTb NyTK peweHns. Bol 061agaeTe negarormyecKMM Hay4HbIM TaKTOM U y4acTUeM, BCeNAn yse-
PEHHOCTb B CBOW CU/bI CTYAEHTaM KacnmnicKoro yHMBepcuTeTa, a Balim oTKpbITble 1EKUUM HEU3MEHHO
BAOXHOB/IAIOT M CNOCOBCTBYIOT MX CTAHOB/IEHMIO M MEPBbIM LIAram B npodeccum.

Bbl IPMHUMNMANbHbIN UCCef0BaTeNb M B HAaYYHbIX M3bICKaHMAX Bbl NpoABAAeTe TaKMe KauecTBa, Kak
npodeccMoHanmn3m 1 YeTKOCTb B OLEeHKax. B cdepy Balumx MHTepecos BXOAMUT LUMPOKUIA KPyT BOMPO-
COB OT BOMPOCOB COOTHOLWEHMA NyHANYHO-NPaBOBbIX U YAaCTHO-MPABOBLIX METOAO0B PeryinpoBaHus,
npobaem 3KOHOMMYECKOTO (FparkAaHCKOro, KOMMEPYECKOro, KOPNopPaTUBHOTO) NpaBa U CPaBHUTE b-
HOWM 9KOHOMMKM A0 Npobaem ynpaBaeHUa TPAHCMOPTOM M IOTUCTUKU. MHOrMe HanpaBaeHna Bawmx
nccnefoBaHU MAyT B pyc/ie UccaefoBaHU, NPOBOAMMbIX B HAYYHO-UCCNe[0BaTENbCKOM NHCTUTYTe
YyacTHoro npasa Kacnuiickoro yHMBepcuTeTa 1 06LLEHME C YYEHBIMU MHCTUTYTA HAMOJIHEHbI AYLUEBHOM
LLeAPOCTbIO M HAMOIHEHbI }KMBbIM Ye/10BEYECKMM TeM/IOM. Ha NpoTaXKeHun mHormx neT Bol ABnAeTech
TaKXe aKTUBHbIM Y1EHOM PefaKLMOHHON KoANEerMm KypHana «HayuHble Tpyabl «D4ineT»,

Bawu 3acnyru B pa3BUTMM NPABOBOM HayKU M MOAFOTOBKE MONOAbIX KaApPOB oueHeHbl, B 2021 roay
Bbl 6b11 oTMeyYeHbl Harpagow ISM Best Supply Chain Paper Award at AOM Annual Meeting 2021, pa-
Hee Kak Jlyywmnit monogon nccnegosatens KLU Young Researcher Best Paper Award at IAME 2018 (as
co-author), Best Paper Award at IAME2016, CSCMP Teaching Innovation Award

TemaTuKa Hay4yHO-UcCCNefoBaTeNbCKMX PAabOT OXBATbIBAET LUMPOKUIA KPYr TEOPETUYECKUX U MNpU-
KnagHbix npobnem, Bamu onyb6/MKOBAaHO MHOrOUYMCAEHHbIE Hay4YHble PaboTbl MO Npobaemam rpaK-
OAHCKOro M X03sMCTBEHHOro npaea B cTpaHax CHI B »KypHanax WiRO, OER u gpyrux. 3aHusmanch Ha
NPOTAXEHUN MHOIUX NeT NpoeKTaMu, Bbl HEM3MEHHO NOKasbiBaeTe 3penocTb U YMYyAPEHHOCTb Npo-
deccmoHana. Bbl ryboKo 3HaKoMbl ¢ [paxkaaHCKMM KofeKcoM KasaxcTaHa u, B YacTHOCTH, € ero noso-
KEHUAMMU OTHOCUTENbHO YPEryIMPOBaHMA NPOLLECCOB CTPAX0BaHMUA, U Bamu Obinn caenaHbl BaXKHble
3aMeyvyaHuA No yperyanpoBaHUIO AOroBOpa CTPaxoBaHUA B KaszaxCTaHe C TOYKM 3pEHUA repmaHCKo-
ro npasa. Bbl fABNAETECh KaK aBTOPOM MOHOrpaduii, Tak U COaBTOPOM KONNEKTUBHbIX MOHOrpaduii.
Ocob60 CTOUT OTMETUTb KONNEKTUBHYIO MOHOrpaduio «lpaxaaHckoe npaBo cTpaH HOxHoro KaBKasa
n LleHTpanbHoi A3um», onyb6IMKOBaHHYO COBMECTHO ¢ npodeccopom Ponbdom KHunepom m Jlapo
YaHTypuen.

YyeHbix Kacnuiickoro yHMBepcuTeTa CBA3bIBAOT A40TMe rofabl paboTbl, ApYyrKecKoro obweHus, nio-
[OTBOPHOTO COTPYyAHMYecTBa € Bamu. Haw YHMBEPCUTET BbICOKO LLEHUT Hally MHOTFONETHIO ApYHKOY
N COTPYAHMYECTBO C OOUAAPOM U }KENaeT ele A0NTUE FOAbl NPOABAATL NpUcyLLMe Bam sHepruyHocTb
M ONTUMU3M U LLEeAPO AENTCA CBOMMM SPYAMULMEN, OMbITOM U 3HAHUAMM C KOAEraMn 1 eAUHOMbILL-
JNIEHHMKaMM U OCYLLEeCTBAATb NPOEKTbI!

PeKkTop KacnuiicKoro yHusepcurera HyceHos .M.
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YBarkaemasn CsetnaHa lOpbeBHal

Konnektns Kacnuitickoro obuiecTtBeHHOro yHMBepcMTeTa M Bbicliaa wWKona npasa «o4iner» no-
34,0aBAAIOT aCCOLMMPOBaAHHOTO Npodeccopa, KaHANAATA PUANYECKUX HAYK PomaHoBCKyo CBeTNaHy
KOpbeBHy ¢ 55 neTHMM tobuneem.

B 3TOT APKWUI NETHUIA AeHb HAM OYeHb MPUATHO MMETb BO3MOMKHOCTb Bblpa3nTb IyHOKyH Npu3Ha-
TENIbHOCTb 33 NN0A0TBOPHbIE roAbl COTPYAHMYecTBa co CBeTnaHoi KOpbeBHOM W NO34paBUTL CO CTO/b
KpacuBoi gaTon.

CeeTtniaHa HOpbeBHa APKMI NpeacTaBuTeNnb Bbiclwen WKOAblI NpaBa «O4ineT», KaHAMAAT opuam-
YeCKMX HayK, acCoLMMPOBaHHbIN npodeccop. Bbl BbiIGpann chepoit CBOMX HAYUYHbIX M MPAKTUYECKMX
N3bICKaHUI O4HY U3 CNOXKHbIX Mpobem 3aLwmTbl NpaB NOTpebuTenei 1 B HacToALLee BpemMa ABASETECD
O4HUM 13 M3BECTHbIX CNeLManncToB B chepe 3allmTbl Npas notpebutenei, Apkum npodeccrnoHaiom.
B 2007 rogy Bbl 3aWwuTnAnN gMcCEPTALMIO HA COMCKaHME YYEHOWN CTEMEeHW KaHAMAATa HoPUANYECKMX
HayK Ha Temy «[1paBoBas Ky/ibTypa IMYHOCTM B rpa*kaAaHCKOM obLLecTBe»», KOTOpaa He yTpaTu/a CBO-
el aKTya/IbHOCTM M Ha CErOAHALIHUI AeHb.

Bbl NPOLWAYM NAOAOTBOPHbIM U UHTEPECHBIN MYTb CTAHOB/IEHMA KaK y4yeHoro v negarora. OKOHYMB B
1989 rogy Anma-ATUHCKUIN MHCTUTYT HAPOAHOTO X035MCTBa, Bbl NPOA0MKNAN COBEPLLUEHCTBOBATLCA U B
nocneanyoLLme rogabl C yCnexom 3aKoHYMAN AKaZemunto HapogHoro xo3ancTea B 1991 rogy u Bbicwyto
KONy nNpaBa «34inet» B 1996 rogy. Bbl Hayanu ceoi npodeccMoHanbHbIN NyTb B chepe npesnpuHu-
MaTeNbCTBa, U B AasibHeleM Bawm nHTepechl H6bia1M Hepa3pbIBHO CBA3AHbI ¢ Npobaemamun obecne-
YeHMA U 3aWnTbl NpaB noTpebutenei. Asnsace B8 1994-96 rr.; npesmaeHTom HauMoHanbHOM nuru no-
Tpebutenen KasaxcraHa; suue-npesmaeHtom OO «[MpaBoBas MHMUMATUBAY, ¢ 1996 I. — npe3ngeHTom
Accoumauunm npeanpuatTuin 6esynpevHoro 6usHeca, ¢ 1999 r. — yneHom Bbicliero KOopAMHALNMOHHOIO
coseTa MexayHapoaHoro KoHbeaepaunmn obLiecTs noTpebutenen, peaakTopom XKypHana «lMotpebu-
TeNb», INMABHbIM PeSAKTOPOM KypHana «Better Review», aBTopom nepegaun «Asbyka notpedbutena»
Ha TenekaHane «Xabap» Bbl nocnenoBaTenbHO OCYLLECTBAAN BaXKHbIe 3aa4M NO NOBbILWEHUIO Ky/b-
Typbl 6BU3Heca 1 NpeaNPUHUMATENbBCTBA, A TAK)Ke 3aLLUTe NpaB NoTpebuTenen, NoBbILWEHMIO NPAaBOBOM
rPaMOTHOCTU HaceNeHMA B 3TOM BaXKHOM chepe.

B panbHenwem Balwa Kapbepa Hblna TECHO CBA3aHA € NO/IMTUYECKOWN AeATeIbHOCTbIO, rae Bbl ApKo
nposasuan ceba Ha sTom nonpuwe, BeAb Bbl HEM3MEHHO CTaBUTe nepes CobOlM CNOXKHbIe 3343a4uN U
LeNv 1 ycrnewHo ux paspewaete. Asnssacb Jenyratom AAmMaTMHCKOro rop. macamxata (2007-2012 rr.),
aenytatom Maxunuca MNapnameHTta Pecny6amkm KasaxctaH V cosbiBa ¢ 2012 r., YneHom KomuTeTa no
3aKOHOAATENbCTBY U cyaebHo-npaBoBon pedopme, Bbl npoBenn 6obliyto paboTy No nposeaeHuto B
KM3Hb NPea/IoKeHNN NO COBEPLUEHCTBAHMIO NPAaBOBOM cMcTeMbl Ka3zaxcTaHa, B TOM uncne B chepe 3a-
LWMTbI NpPaB noTpebuTtenelt n Bcerga NPOABAAAN CTONKYIO IParkAaHCKYH0 No3munio. OTaeNbHO XO0Tenocb
6bl OTMETUTb Ballly 3aKOHOTBOPYECKYIO AeATeNIbHOCTb, y4acTue B pa3paboTke 6onee 20 HOPMATUBHbIX
NpPaBOBbIX aKTOB, B TOM Yncae 3akoHa «O 3awuTte npas notpebutenein», «O meguaunn», a Takxe no-
npaBku B KoHcTUTYLMn Pecnybankm KasaxctaH 1 gp.

Bbl 04eHb PAa3HOCTOPOHHWI YENOBEK, MPUMEP SHEPTUYHOCTU, 60/1bLION PabOTOCNOCOBHOCTU U TPY-
aontobus.

Bonblias yacTb Balel }Kun3HM cBA3aHa C Bbicliel WKOAON NpaBa «O4ineT», rae Bbl HA4aAu npeno-
AaBaTenbCKyto geatenbHocTb ¢ 2001 roga. Ha Bale cTaHOB/AEHWE KaK npenogasaTtens noBansao ob-
LLLeHMe C TaKMMM yYeHbIMK, Kak npodeccopa bacun HO.I., AnaeHko A.T., Xyaskos A.W., MannMHOBCKUM
B.A., Yoapues C.®. 3a Bpema npenogasaHusa B BLUM «9aineT» B 4ONKHOCTU AOLEHTA, aCCOLMUPOBAH-
Horo npodeccopa Bbl Weapo Aennancb HaAKOMNEHHbIM OMNbITOM WU 3HAHUAMM C MOJIOAbIM NMOKONEHNEM.
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Bbl BAYMUYMBDLIV NpenofaBatenb, YMELWNN NpenogHecT CBOW NpeaMeT B BbICLIEN cTeneHn obcTos-
TENIbHO U MHTEepecHO. Ha npoTarkeHMu pasa net Bbl BENM TaKMe Kypcbl, Kak «[TpakTUKO-TeopeTUYecKkue
OCHOBbI B chepe 3aKoHa npaB noTpebuTenen», n No UToram 3aBepLUmnIv 3TO M34aHMEM y4yebHbIX no-
cobuii 1 yuebHMKOB B chepe 3alLnTbl NpaB NnoTpebuTtenei, Kak «Teopma 1 NPaKTMKa 3alUTbl NPaB no-
Tpebutenein», «COOPHUK HOPMATUBHO-NPABOBbIX AaKTOB, PeraMeHTUPYHOLWNX AeATeNbHOCTb foccTaH-
AapTa», «HUMKNoneann notpebutena». YuebHuk «3almrta npas notpebutenein», HanncaHHbIM B Co-
aBTopcTee ¢ npodeccopom Mopos C.I1., BblaeprKan yKe TpeTbe U3gaHne 1 OCBELLAET BaXKHbIE acMeKTbl
M HIOAHCbI B 3TON cdepe 1 BbI3bIBAET HEM3MEHHbIV MHTEPEC KaK Yy KOANEr, CTYAEHTOB, MarucTpaHToOB U
[OOKTOPAHTOB, TaK M Y LUMPOKON ayauTopum ymutatenen. B obuwen cnoxHoctn Bbl aBTop 6o1ee 13 pa-
60T, B TOM YMCae KHUT, y4ebHbIX TOCOOUI M CNPAaBOYHUKOB. Bbl N0/Ib3yeTecb HEM3MEHHbIM YBAXKEHNEM
cpepm Konner, CTyAeHTOB, MarMCTPaAHTOB U JLOKTOPAHTOB.

Kpome Toro, Bbl BHOCUTE BK/1aZ, B CTAHOB/IEHME MHCTUTYTA MeamaLumm B KasaxctaHe. Xotenocb 6bl
nofYepKHyTb Baw BkAag, KoTopblit Bbl BHecaH, Byayynm nocpesHUKOM B paspelleHUn KOHGIMKTOB
CaHKT-lNeTepbyprckoro flocyaapCTBEHHOIO YHUBEPCUTETA; TPETEMCKMM cyabel no KasaxctaHcKkomy 3a-
KOHOZATE/IbCTBY B MEXAYHAPOAHbIX CyAaX; NOCPeAHUKOM B pa3pelleHnn MeXAyHaPOAHbIX KOH(IMK-
TOoB MHCTUTYTa UCCNeaoBaHuUi 1 paspeleHnn KoHbaunkTos (CR) n ap.

Bawmn 3acnyrm 661 OTMeYEHbl PASOM Harpag, meganel 3a npodeccuoHanbHble AOCTUXKEHUS U
HEeyCTaHHYIO AesTesIbHOCTb Ha 6naro pecnybauvku Bbl 6binM HarpaxgeHbl meganamu «KasakctaH
KoHctutyumacbiHa 10 Kbin», «ActaHaHbliH 10 bingbifbl» (2008), «KasakcTaH Pecnyb6ivKacbiHbIH,
TayencisgiriHe 20 xbin» (2011); «KeHwmHa roga-2007» AmepuKaHckoro Buorpaduyeckoro UHCTUTY-
Ta; HauMoHanbHOM Npemuelt 06LWECTBEHHOIO NPU3HAHMA AOCTUNKEHWNI KeHWMH Ka3axcTaHa «AxKap»
n  BnarofapHOCTAMM OT FOCYAAPCTBEHHbIX, MEXAYHAPOAHbIX, HENPABUTENbCTBEHHbIX OPraHMU3aLLUN.

Bbl 3ameyaTenibHasA 3a60T/IMBaA MaMa TPeX CbIHOBEM, ¥KeHLLMHA, CNocobHan BAOXHOBUTbL OKPY»Kato-
LLMX Ha BO/bLLME CBEPLUEHMA CBOMM MPUMEPOM, U BCTPeYaeTe obunel B npekpacHoi ¢opme.

Konnektns Kacnuitckoro yHuBepcuTeTa »KenaeT Bam Kpenkoro 340poBbs, cHacTbsA, 61arononyymsa u
AanbHenwmx ycnexos!

PekTop XK.M.HyceHoB
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Annotation

The presented article reveals the issue of the procedure for bringing to legal responsibility for caus-
ing harm with low-quality or expired medicines. Considering that causing harm to a citizen's life or
health diminishes his personal intangible goods, entails physical or moral suffering, the victim has the
right to compensation for moral and material damage. Despite the specific obligation of the seller - to
transfer the drug to the buyer in the amount and assortment in which it is indicated in the prescription
for the purchase of a prescription drug, no special civil liability for violation of this obligation by the
legislator is provided. It seems that, in this case, one should be guided by the general norms on liability
for violation of the obligation, and property liability in the form of compensation for losses will arise for
the seller of medicines. Illegal behavior also includes violation of the rules for the storage of medicines,
the rules for the sale of medicines, and the rules for the manufacture. The cause of harm may be the
introduction of a poor-quality medicinal product into civil circulation, inaccurate information contained
in the instructions for use of the medicinal product, the use of a medicinal product that has become
unusable as a result of violation of storage rules, rules for the wholesale of medicinal products, rules
for the distribution of medicinal products, rules for the manufacture and distribution of medicinal
products.
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HEKOTOPbIE TEOPETUYECKHME NMPOBJIEMbI OTBETCTBEHHOCTU 3A HAPYLLEHUE
3AKOHOAATENbCTBA Ob OBPALLLEHUN NEKAPCTBEHHbIX CPEACTB

AHHOTaUuA

B npeactaBneHHOM cTaTbe PaCKpPbIBAETCA BOMPOC NopsaAKa NpPUMBAEYEHUS K IOPUAMYECKOM OTBET-
CTBEHHOCTM 33 MPUYMHEHME BPeaa HEKAUYECTBEHHbIMM MO0 NPOCPOUYEHHbBIMU IEKAPCTBEHHLIMK Cpes-
CTBaMMW. YUMTbIBAA, YTO NPUYMHEHME Bpeaa *KU3HN AN 340P0BbIO rpaXKaAaHMHA yMANAaeT ero NYHbIe
HemaTepuasnbHble H6nara, BiedyeT GU3NYECKME WAN HPABCTBEHHbIE CTPaAaHWA, NoTepneslMAnMmeeT
NnpaBoO Ha KOMMEHCALUM0 MOpPasbHOrO U MaTepuanbHOro Bpega.HecmoTpa Ha Hanmume cneunduye-
CKOW 06513aHHOCTM NpoAasL,a - NepeaaTh NOKyNaTe o 1eKapCTBEHHOE CPeACcTBO B TOM KO/IMYECTBE U B
TOM aCCOPTUMEHTE, B KAKOM YKa3aHO B peLenTe Ha NpuobpeTeHne peLenTypHOro npenaparta, HUKaKoMn
0COBEHHOM rpa*kaaHCKo-NPaBoBON OTBETCTBEHHOCTM 3a HapylleHWe AaHHOW 064A3aHHOCTU 3aKoHOaa-
Tenem He npeaycmoTpeHo.lpeactaBnseTtcs, 4YTo, B 4aHHOM C/y4Yae cneayeT PyKOBOACTBOBATbCA 06-
LWMMM HOpMamM 06 OTBETCTBEHHOCTU 3a HapyLleHWe 0683aTeNbCTBa, U A5 NPoAaBLa MeaUKaMeHTOB
byaeT HacTynaTb MMYLLLECTBEHHAn OTBETCTBEHHOCTb B popme BO3MeLLeHUs ybbITKOB.K npoTnsonpas-
HOMY NOBEAEHMIO TaKXKe OTHOCMTCA HapyLleHMe NPaBUI XPaHEHUA IEKAPCTBEHHbIX CPeACTB, NpaBua
TOProB/IN IEKAPCTBEHHbIM CPEACTBOM, NPaBU/ U3roTOBAEHUSA. [IPUYNHONM Bpeaa MOXKET ABUTbCA BBOA,
B rpakAaHCKMii 060poT HegobpPOKaYeCTBEHHOMO NEKAPCTBEHHOIO NpenapaTta, HegocToBepHasa MHdop-
MaLMa, COAEPMKALLAACA B MUHCTPYKLLMM NO NPUMEHEHMIO IEKAPCTBEHHOrO Npenapara, NpMMeHeHune ne-
KApCTBEHHOro npenapara, Npuwealero B HErogHOCTb B pe3ynbTaTe HapyLlWeHUA NpPaBua XPaHEHUA,
npasua ONTOBOM TOProB/IM JIEKAPCTBEHHbIMKW MpenapaTaMu, NPaBua OTNYCKa JIEKAPCTBEHHbIX Npena-
paToB, NPaBW/ U3rOTOB/IEHUA N OTMYCKAa NEKAPCTBEHHbIX NPenapaTos.

KntoueBble cnosa: Bpes 340POBbI0 YE/10BEKA, IEKAPCTBEHHOE CPeAcCTBO, OTBETCTBEHHOCTb, NpPU-
YMHUTENb Bpeaa, NpeanpuHUMaTENb, NOTPEBUTENb, NCTOYHWUK MOBbILWEHHON ONACHOCTU, MOPaJibHbIN
BpeA, KOMMNeHcauna MopabHOro Bpeaa, OTBETCTBEHHOCTb MeAMUNHCKON opraHn3aunm, papmaLesTm-
yeckan AesaTeNlbHOCTb, A0rOBOP PO3HUYHOM KYNAN-NPOAANKN
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AOPINIK 3ATTAPAbIH, AMHANBIMbI TYPANIbl 3SAHHAMAHbDI BY3fAHbI YLUIH
MAYANKEPWINIKTIH KEUBIP TEOPUANIbIK MOCEJIENEPI

AHpaTtna

YCbIHbIIFAH MaKaia canacbl3 HeMece }XapaMablnblK Mep3imMi eTin KeTKeH A3pinik 3aTTapmMeH 3UAH
KenTipreHi yLwiH 3aHAbl XKayankepLuinikke TapTy TopTibi maceneciH awaapbl. A3amaTTbiH emipiHe Hemece
OEHCaYNbIfbIHA 3MAH KeNTipy OHbIH, }KeKe MaTepunangblk eMec UrifikTepiHe HYKCaH KenTipeTiHiH, aoeHe
Hemece MOpPabAblK a3an Weryre aKen CofaTbIHbIH ECKEPE OTbIPbIMN, K3bipAeHYLWiHiH MOPaNbAbIK KaHe
MaTepuangblK 3a0aa4blH OPHbIH TONTbIPYFa KYKblfbl 6ap. ecipTKi, 3aH WbIfapyLlbl OCbl MiHAETTEMEHI
Oy3faHbl YLWiH epeKle a3amaTTblK-KYKbIKTbIK »KayanKepLllinikti Kesgemenai.3anan.3aHcbi3 MiHes-
KY/IbIKKQ COHbIMEH KaTap O2piniK 3aTTapabl CaKTay eperxkenepiH, Adpinik 3aTtapabl caTy eperkenepiH
oHe fJalblHAay epexenepiH 6y3y KaTagbl. A3aMaTTblK aliHa/ibiIMFa canacbl3 A3pPiNiK 3aTTbl eHri3y,
ODPiNiK 3aTTbl KONJAHY XKeHiIHAEeri HYCKAy/bIKTa KOPCETINTEH aHbIK eMec MaNiMeTTep, cakTay TopTibiH
Oy3y HaTUIKeciHAe *KapaMcbi3 60/bIN Ka/ffaH A2pPiNiK 3aTTbl NaiganaHy 3uaH KenTtipy cebebi 6onybl
MYMKIiH. epesKenepi, Aapinik 3aTTapabl KeTepMe cayaafa eTKi3y eperkenepi, Aapinik 3atrapgbl 6epy
epexxenepi, 4apinik 3aTTapabl 4aNblHAAY KIHE WbIFapy epexxenepi.
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TyiiHAi ce3gep: afam AeHcaynbiFbiHA 3UAH, ECIPTKI, *KayanKepwinik, KMAHAT »Kacayllbl, Kacinkep,
TYTbIHYLUbI, }KOFapbl Kayin Kesi, MopanbAblK 3UAH, MOPaibAblK 3UAHAbI 6Tey, MeANLMHANbIK YAbIMHbIH,
yKayankepLiniri, bapmaueBTUKanbIK KbI3MET, belleK caya WwapTbl

The subjects of responsibility for violation of
the legislation on the circulation of medicines
are legal entities and individual entrepreneurs
licensed to carry out pharmaceutical activities,
similar to how the responsibility of a medical or-
ganization for the actions of doctors comes when
providing inappropriate medical services. For
pharmacists there is no civil liability to consum-
ers of medicines. In accordance with the Labor
Code of the Republic of Kazakhstan, pharmacists
are employees of the above-mentioned entrepre-
neurs; therefore, the obligation to compensate
for harm caused by pharmaceutical employees, in
accordance with the norms of the Civil Code of
the Republic of Kazakhstan [1], is assigned to legal
entities and individual entrepreneurs with whom
the above-mentioned specialists are in labor rela-
tions. In the event of non-contractual liability, the
subjects of responsibility may also be manufac-
turers and organizations of the wholesale trade
in medicines.

Creditors (victims) in these legal relations can
be both individuals, including individual entrepre-
neurs, and legal entities, provided that the con-
tract for the retail sale of medicines is concluded
for the use of goods not for business purposes.

The civil liability of the subjects of the drug
market can be both contractual and non-contrac-
tual.

Contractual liability is associated with a viola-
tion of a specific obligation in the regulatory rela-
tive obligation existing between the parties, and
is established in the law governing this obligation,
as well as in the contract itself.

Contractual liability in the consumer market of
medicines arises in case of violation of obligations
arising from the concluded contract for the retail
sale of medicines.

Since the contract for the retail purchase and
sale of medicines is an accession contract, and of-
ten this contract is concluded orally, the legislator
must ensure a guaranteed minimum of the rights
of consumers of medicines, including by estab-
lishing the seller's liability for non-fulfillment or
improper fulfillment of obligations. Above it was
said that the Code of the Republic of Kazakhstan
On Health [2] provides for the norms of respon-
sibility of the subjects of the drug market. At the
same time, the contractual liability of the seller
is regulated by the same norms as the liability of
the seller of other goods, but with some peculiari-
ties.

The basis for the occurrence of the seller's
contractual liability is non-fulfillment or improper
fulfillment of the concluded contract for the retail

sale of medicines. Thus, violation of the condi-
tions on the subject of the contract may be ex-
pressed in providing the buyer with a low-quality
drug. However, due to the specific properties of
the drug, it is impossible to reduce the purchase
price, reimburse the costs of eliminating the
shortcomings of the product, since it is physically
impossible to eliminate the shortcomings in the
drug. Thus, the buyer of medicines has the right
to demand either the replacement of poor-quali-
ty goods with good quality goods, or to abandon
the concluded purchase and sale agreement.

Despite the specific obligation of the seller -
to transfer the drug to the buyer in the amount
and assortment in which it is indicated in the pre-
scription for the purchase of a prescription drug,
no special civil liability for violation of this obliga-
tion by the legislator is provided. Here you should
be guided by the norms of the Civil Code of the
Republic of Kazakhstan on the consequences of
violation of conditions on the quantity of goods
or on the consequences of violation of conditions
on the assortment of goods. However, if the seller
violates the deadlines established by the legisla-
tor for servicing the provided prescriptions, the
norms provided for in the Code of the Republic
of Kazakhstan On Health on the subsequent viola-
tion by the seller of the deadline for the transfer
of pre-paid goods to the consumer do not apply,
since the legislator does not oblige the buyer to
pay for the missing drug at the time of circulation.
It seems that, in this case, one should be guided
by the general norms on liability for violation of
the obligation, and property liability in the form
of compensation for losses will arise for the seller
of medicines.

Sometimes a customer can get a drug with-
out packaging. Legislation on the circulation of
medicinal products allows violation of secondary
packaging in cases where it is impossible to fulfill
a doctor's appointment and it is necessary to sep-
arate the secondary packaging. A violation of the
packaging conditions in this case will be the case
when the seller independently decides to violate
the secondary packaging. At the same time, the
buyer has the right to demand to pack the medi-
cine or present requirements arising from the
transfer of goods of improper quality.

Also, a violation of the conditions on the sub-
ject of the contract is the transfer to the consum-
er of the drug without instructions for use. For
the subject of the drug market, liability comes in
the form of compensation for losses. In addition,
the consumer has the right to compensation for
moral damage.
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Another violation of the conditions on the sub-
ject can be called the sale of a drug included in
the VED list, which, in accordance with the Code
of the Republic of Kazakhstan On Health, is not al-
lowed for sale due to the lack of registration of the
maximum selling price of the drug. In this case, the
consumer has the right to make a claim for dam-
ages and compensation for moral damage.

Failure to provide the buyer with the neces-
sary and reliable information also entails prop-
erty liability for the seller. The list of information
provided to the buyer of medicinal products has
been expanded by the legislator in comparison
with other goods, and, therefore, if the consumer
does not receive information about the presence
of other medicinal products, having the same in-
ternational non-proprietary name and prices for
them, as well as failure to provide information
on the procedure for generating prices for VEDs,
the consumer has the right to refuse to fulfill the
contract of sale, demand the return of the paid
amount and compensation for losses.

For the seller of medicines in the consumer
market of the Republic of Kazakhstan, responsi-
bility may arise for the delay in fulfilling the con-
sumer's requirements provided for in the Code of
the Republic of Kazakhstan On Health, according
to which the seller pays a penalty to the buyer.

Non-contractual liability is not related to vio-
lation of the terms of the concluded contract,
therefore it is not subject to establishment by the
parties. A type of non-contractual liability is tort
liability arising from harm. Obligations from harm
in the Civil Code of the Republic of Kazakhstan are
devoted to a separate chapter 47. As noted in the
literature, the concepts of "obligations from caus-
ing harm" and "responsibility for causing harm"
are often used as identical, and the concept of
"responsibility" is given the main place.

The very fact of harm to another person in the
presence of other circumstances provided for by
law means the emergence of an obligation due to
harm, according to which the person who caused
the harm or another person responsible for the
actions of the causer is obliged to compensate
the victim for it.

Compensation for harm caused to human
health as a result of the use of the medicinal prod-
uct is carried out according to the rules of Chapter
47 of the Civil Code of the Republic of Kazakhstan
with the features established in the Code of the
Republic of Kazakhstan On Health. As previously
said, compensation for harm occurs in the form
of compensation for losses. Moral damage is also
compensated, since the irrelevant benefit of the
victim (creditor) is violated - the right to life and
health.

The Code of the Republic of Kazakhstan On
Health provides for a special type of civil liability

for causing harm to the health of a citizen due to
the use of medicines. At the same time, the ar-
ticle contains norms on compensation for harm
caused to the health of a citizen due to the use of
a poor-quality drug and due to inaccurate infor-
mation, contained in the instructions for use of
the medicinal product issued by the manufacturer
of the medicinal product, and also if harm to the
health of citizens is caused due to the use of a me-
dicinal product, which has become unusable as a
result of violation of the rules for the storage of
medicines, rules for the wholesale of medicines,
rules for the distribution of medicines, rules for
the manufacture and distribution of medicines.

In this case, the legislator does not contain an
indication of falsified and counterfeit medicines.
This raises the question whether the harm caused
to health in the case of the use of a falsified drug
under the rules of the Code of the Republic of
Kazakhstan On Healthor according to the general
rules of the Civil Code of the Republic of Kazakh-
stan. Falsified medicinal product means a me-
dicinal product accompanied by false information
about its composition and/or manufacturer.

According to the definition of the World
Health Organization, a falsified medicinal product
is a product deliberately and unlawfully provided
with a label that incorrectly indicates the authen-
ticity of the product and/or the manufacturer [3]
As a rule, there are two types of falsified drugs:
these are those that do not contain any medicinal
or other potent substances, and those that con-
tain dangerous substances.

Thus, in the Code of the Republic of Kazakhstan
on Health, the legislator speaks of a high-quality
drug, but containing inaccurate information in
the instructions, otherwise the legislator would
use the phrase falsified drug, since there is a defi-
nition of a falsified drug. Thus, liability for harm
caused to the health of citizens due to the use of a
falsified drug is provided only by the norms of the
Civil Code of the Republic of Kazakhstan.

The illegal actions of the obliged subject in-
clude the introduction of a poor-quality drug into
civil circulation, as well as the publication by the
manufacturer of instructions for the use of the
drug with inaccurate information. lllegal behavior
also includes violation of the rules for the storage
of medicines, the rules for the sale of medicines,
and the rules for the manufacture. In the case of
the sale of a falsified drug, the very sale of such a
drug will be illegal.

The legislator has established a rule different
from the norms of the Civil Code of the Republic
of Kazakhstan, from which it follows that in order
to compensate for harm by the manufacturer, it
must be proved to the victims that the drug was
used as prescribed, in accordance with the in-
structions and that the reason for the harm is that
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the drug is poor. When compensating for harm
caused to the health of a citizen as a result of the
use of a falsified drug, in accordance with the
norms of the Civil Code of the Republic of Kazakh-
stan, the fact that the drug is falsified is enough.

The norms of Chapter 47 of the Civil Code of
the Republic of Kazakhstan and the Law On Pro-
tection of Consumer Rights establish that harm
caused to the life, health or property of a citizen
or property of a legal entity due to constructive,
prescription or other shortcomings of a product,
work or service, as well as due to inaccurate or
insufficient information about the product (work,
service), subject to reimbursement by the seller
or manufacturer of the goods, the person who
performed the work or rendered the service (the
executor), regardless of their guilt and whether
the victim was in a contractual relationship with
them or not. Damage caused due to defects of
the goods, due to failure to provide complete or
reliable information about the goods, is subject to
compensation at the choice of the victim by the
seller or manufacturer of the goods.

The entities compensating for harm are the
manufacturer of the drug, the organization of
the wholesale trade in medicines, pharmacy or-
ganizations, individual entrepreneurs licensed for
pharmaceutical activities or a license for medi-
cal activities, medical organizations licensed for
pharmaceutical activities.

The Code of the Republic of Kazakhstan On
Health specifies the conditions under which one
should contact a particular subject: if it is proved
that the medicinal product was used as prescribed
in accordance with the instructions for use of the
medicinal product and the cause of harm was the
introduction of a poor-quality medicinal product
into civil circulation, as well as that health dam-
age was caused due to inaccurate information
contained in the instructions for use of the me-
dicinal product issued by the manufacturer of the
medicinal product, then the manufacturer of the
medicinal product is obliged to compensate for
the harm caused to the health of citizens; subject
to harm to health due to the use of a medicinal
product that has become unusable as a result of
violation of the rules for the storage of medicines,
the rules for the wholesale of medicines, the rules
for the distribution of medicines, the rules for the
manufacture and distribution of medicines - com-
pensation for damage is carried out accordingly
by the organization of wholesale trade in medi-
cines, a pharmacy organization, an individual
entrepreneur who has a license for pharmaceuti-
cal activities or a license for medical activities, a
medical organization that has a license for phar-
maceutical activities (its separate unit (outpatient
clinic, feldsher and feldsher-midwife stations,
center (department) of the general medical (fam-

ily) practice) located in a rural settlement in which
there is no pharmacy organization) who allowed
the sale or issue of such a drug product.

However, in this paragraph, among the numer-
ous subjects, a subject such as a manufacturer is
not listed. In accordance with the Code of the Re-
public of Kazakhstan on Health, storage can also
be carried out by the manufacturer of medicines.
It seems that violation of the storage rules of the
manufacturer may also lead to the unsuitability
of the drug product. It would be advisable to at-
tribute the manufacturer to the subjects com-
pensating for harm in the event of the use of a
medicinal product that has become unusable as
a result of violation of storage rules. Although, on
the practical side, it is quite difficult for the con-
sumer, or even impossible to establish the subject
who violated the storage rules, which caused the
drug to become unusable.

In addition, the Code of the Republic of Kazakh-
stan On Health refers only to the harm caused to
the health of a citizen. The possibility of death due
to the use of a poor quality medicinal product or
a medicinal product that has become unusable
due to violation of storage rules or any other re-
quirements for the circulation of medicinal prod-
ucts cannot be ruled out. In case of compensation
for harm to persons who have suffered damage
as a result of the death of the breadwinner, it will
definitely have to be guided by the norms of Ar-
ticles 947, 948 of the Civil Code of the Republic
of Kazakhstan and present requirements either to
the seller or to the manufacturer. But in this case,
will the organization engaged in the wholesale of
medicines compensate for the harm caused to
life in case of violation of storage requirements.
Does it fall under the term "seller" in accordance
with this article? Most likely, to resolve this issue,
it will be necessary to refer to the Code of the
Republic of Kazakhstan on Health by analogy with
compensation for harm caused to health.

Thus, the legislator in the Code of the Republic
of Kazakhstan On Health establishes a closed list
of grounds for the consumer to apply for compen-
sation for harm caused to health due to the use of
drugs. As a special law, the Code of the Republic
of Kazakhstan On Health has priority over the Civil
Code of the Republic of Kazakhstan, establishes
specific subjects to which the consumer should
turn. In practice, a small number of applicants ap-
ply to the court for compensation for harm caused
to health due to the use of drugs. This indicates
not the quality of drugs circulating on the market,
but that it is quite difficult to establish a causal
relationship between the adverse consequences
that have occurred and the unlawful behavior of
the manufacturer, seller, as well as that it is nec-
essary to determine the subject responsible for
the harm that has arisen.
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Thus, it can be said that the legislator has com-
plicated the consumer's conditions for obtaining
compensation for harm caused to health due to
the use of a medicinal product, which in turn is
deterioration in the position of the consumer of
medicines compared to consumers of other goods
on the consumer market.

The Code of the Republic of Kazakhstan On
Health does not provide for special civil liability
for violation of the ban on the sale of counterfeit
medicines, i.e. medicines, on the label and pack-
aging of which a trademark or a similar designa-
tion is illegally placed to the extent of confusion,
as well as on which the name of the place of ori-
gin of the goods is illegally used or similar to them
to the degree of confusion of the designation.

In the case of the use of a counterfeit medici-
nal product in the consumer market, liability aris-
es both to the copyright holder of the trademark
and to buyers. The sale of counterfeit medicine
on the consumer market is a violation of intellec-
tual rights, even if the seller did not know about
the counterfeit product.

For the seller of a counterfeit medicinal prod-
uct, both contractual and non-contractual civil
liability to the consumer is possible. If a counter-
feit medicinal product contains signs of a poor-
quality medicinal product, including a falsified
or poor-quality medicinal product, then contrac-
tual liability for the transferred low-quality goods
arises, and in case of harm to the life or health of
the consumer, tort liability arises in the form and
on the grounds that were considered above when
selling falsified and poor-quality medicinal prod-
ucts. When selling a high-quality counterfeit drug
product, contractual responsibility will come for
providing inaccurate or incomplete information
about the drug product.

The liability of the violator of counterfeit goods
to the copyright holder for the circulation of coun-
terfeit medicines in accordance with the norms
of the Civil Code of the Republic of Kazakhstan
comes in the form of compensation for losses or
instead of compensation for losses at the choice
of the latter in the form of payment of compensa-
tion in the amount determined according to the
rules provided for by the Civil Code of the Repub-
lic of Kazakhstan. At the same time, the court is
not deprived of the right to recover the amount
of compensation in a smaller amount compared
to the stated requirement. And here it should be
said that the above-mentioned measures of liabil-
ity in the form of compensation for losses or pay-
ment of compensation instead of compensation
for losses for violation of intellectual rights com-
mitted by the violator in the course of his entre-
preneurial activity are subject to use, regardless
of the fault of the violator, if such a person does
not prove that the violation of intellectual rights

occurred due to force majeure, that is, extraordi-
nary and unavoidable circumstances under these
conditions. Thus, the retailer of medicines, which,
in the absence of its guilt, reimbursed losses or
paid compensation to the copyright holder, has
the right to present to the wholesale organiza-
tions of medicines that sold such a drugarecourse
claim for compensation for losses incurred, in-
cluding amounts paid to third parties.

In addition to compensation for losses or pay-
ment of compensation, the possessor of a right
has the right to demand withdrawal from circula-
tion and destruction at the expense of the viola-
tor of counterfeit goods, labels, packages of goods
on which an illegally used trademark or a similar
designation is placed to the degree of confusion,
as well as on which the used name of the place
of origin of the goods is illegally placed or similar
to it to the degree of confusion. In cases where
the introduction of such goods into circulation is
necessary in the public interest, the possessor of
a right has the right to demand the removal at the
expense of the violator from counterfeit goods,
labels, packages of goods, an illegally used trade-
mark or similar to it to the degree of mixing the
designation, as well as an illegally used name of
the place of origin of the goods or similar to it to
the degree of mixing the designation.

The issue of responsibility for the sale of medi-
cines to children remains is still open. Analysis of
regulatory legal acts regulating responsibility for
violation of the legislation on the circulation of
medicines shows that the legislation of the Re-
public of Kazakhstan does not provide for special
responsibility for the sale of medicines to chil-
dren. This absence is explained by the fact that
there is no ban on their sale to minors.

There may be cases when drugs purchased by
minors can harm their health. Consider liability
in this case. Depending on which drug was pur-
chased - prescription or over-the-counter, this
or that responsibility comes. So, if a minor pur-
chased a prescription drug without a prescription,
then the seller who released the drug without a
prescription will bear administrative responsibil-
ity provided for violation of these requirements.
However, this responsibility will not be special in
relation to the saleto minors. Liability for this of-
fence comes no matter who the buyer is: adult or
child. Harm caused to the health or life of a minor
as a result of the use of a self-purchased prescrip-
tion drug without a prescription is subject to com-
pensation according to the rules of Chapter 47 of
the Civil Code of the Republic of Kazakhstan.

If the drug product was issued on the basis of
a prescription both issued in the name of a minor
and in the name of another citizen, administrative
responsibility does not arise for the seller, since
the norms on the sale of medicines were not vio-
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lated during the sale. Also, there will be no admin-
istrative responsibility in the event of the sale of
a non-prescription drug to children. In the event
of harm to the health of a child purchased by the
self-mentioned medicinal product, the seller will
be responsible for causing harm to the health or
life of the child only in cases provided for by the
Code of the Republic of Kazakhstan On Health. If
the harm occurs as a result of the incorrect use
of the drug by the child, then the seller is not re-
sponsible for causing harm to health, since there
is no illegal behavior.

Therefore, for the onset of civil liability in the
event of harm to the child's health as a result of
the use of independently purchased medicine, it
is necessary to provide for administrative liability
for violation of the rules for the sale of medicines
to children and civil liability. To do this, an article
"Compensation for harm caused to the health of
citizens due to the use of medicines" should be
added to the Code of the Republic of Kazakhstan
on Health as follows: "If harm to the health of
a minor is caused due to the use of a medicinal
product purchased independently, compensation
for damage is carried out by a retail organization
of medicines, an individual entrepreneur who has
a license for pharmaceutical activities or a license
for medical activities, a medical organization
that has a license for pharmaceutical activities
(its separate unit (outpatient clinic, feldsher and

feldsher-midwife stations, center (department) of
the general medical (family) practice) located in a
rural settlement in which there is no organization
of the retail trade in medicines) that allowed the
sale of such a drug".

The study of contractual and non-contractual
liability allows us to draw an important conclu-
sion that the current trend in the legislation of
the Republic of Kazakhstan is observed in the
consumer market of medicines - the coincidence
of two types of civil liability. This arises when the
harm caused to the life and health of a citizen in
the implementation of contractual obligations is
compensated according to the rules on torts. In
this case, this is due to the fact that in the event
of harm to the health of a citizen in the event of
the sale of a low-quality drug, and/or the provi-
sion of inaccurate/inauthentic information about
the drug, the contractual obligation to transfer
high-quality goods, provide information about
the product is violated, and compensation for
damage occurs both according to the norms on
contractual liability, and according to the rules of
Chapter 47 of the Civil Code of the Republic of Ka-
zakhstan.

Such a coincidence of liability should be rec-
ognized as positive for the consumer, as it allows
him to protect his rights to a greater extent, pro-
viding more complete compensation for the dam-
age caused and compensation for moral damage.

Bibliography:
1. Code of the Republic of Kazakhstan On the Health of the People and the Health Care System of
July 7, 2020 No. 360-VI// https://adilet.zan.kz/rus/docs/K2000000360
2. Civil Code of the Republic of Kazakhstan. Code of the Republic of Kazakhstan of 27 December
1994 Ne 268-XIIl.// https://adilet.zan.kz/rus/docs/K940001000
3. XwxkHsak O.T., Nyykosa B.B., Baxpywesa H0.H., becnanosa 0.B. KommeHTapuin K PegepanbHomy
3aKoHy OT 12 anpena 2010 r. Ne 61-®3 «06 obpalleHnn nekapCcTBEHHbIX CpeacTB» (noctaTein-

HbIl1). 2015 // CMC «KoHcynbTaHTIAOCY.

Nk

2008. T.1.

MaHoB A.b. AGOMUHUCTPATMBHAA OTBETCTBEHHOCTb topuanyeckmx amy,. M.: Hopma, 2013.
lpaxpaHckoe npaso: yueb.8 3 T. /nog pea. A.M. Cepreesa. M:, MNMpocnekT, 2016. T.1.
Poccuitckoe rpaskaaHckoe npaso: yueb.: 8 2 7. / oTs. pea. E.A. CyxaHos. M., 2011. T.1.
MpaxaaHcKoe npaso. Obuian yactb: yyueb.: 8 4 1./ nog pea. E.A. CyxaHosa. M.: Bontepc Knysep,

8. LlesueHKko A.C., LLleBueHKo IH. ennKTHble 06a3aTeNbCTBA B POCCUMCKOM FpaKaaHCKOM Mnpa-

Be: YyebHoe nocobue. M.: CraTtyT, 2013.

9. Kynewos I.B. Bo3melieHre Bpeaa, NPUUMHEHHOrO MCTOYHUKOM MOBbIWEHHOM onacHocTh //

Mpaso B BoopyxeHHbIx Cunax. 2008. Ne 3.

10. Peann M.T. MoHATUE NCTOYHMKA NOBbILLIEHHOM ONacHOCTU NpaBoBas Npupoaa (cyuHocTb) 065-
3aTe/IbCTBa M3 NPUUYNHEHUA Bpeaa ero genctemem// Poccuinckas octuuma. 2008. Ne 2.

References:
1. Code of the Republic of Kazakhstan On the Health of the People and the Health Care System of
July 7, 2020 No. 360-VI// https://adilet.zan.kz/rus/docs/K2000000360
2. Civil Code of the Republic of Kazakhstan. Code of the Republic of Kazakhstan of 27 December
1994 Ne 268-XIIl.// https://adilet.zan.kz/rus/docs/K940001000
3. Khizhnyak D.G., Puchkova V.V., Vakhrusheva Yu.N., Bespalova O.V. Kommentary k Federalnomu
zakonu ot 12 aprelya 2010 g. Ne 61-FZ «Ob obrashchenii lekarstvennykh sredstv» (postateyny).

2015 // SPS «KonsultantPlyus».



AJJMUHUCTPATUBHOE ITPABO / HAYYHBIE TPYJbI "OAIJIET". Ne 2. 2022 21

4.
5.
6.
7

8.

9.

10.

Panov A.B. Administrativnaya otvetstvennost yuridicheskikh lits. M.: Norma, 2013.
Grazhdanskoye pravo: ucheb.v 3 T. /pod red. A.P. Sergeyeva. M:, Prospekt, 2016. T.1.
Rossyskoye grazhdanskoye pravo: ucheb.: v 2 t. / otv. red. Ye.A. Sukhanov. M., 2011. T.1.
Grazhdanskoye pravo. Obshchaya chast: ucheb.: v 4 t. / pod red. Ye.A. Sukhanova. M.: Volters
Kluver, 2008. T.1.

Shevchenko A.S., Shevchenko G.N. Deliktnye obyazatelstva v rossyskom grazhdanskom prave:
Uchebnoye posobiye. M.: Statut, 2013.

Kuleshov G.V. Vozmeshcheniye vreda, prichinennogo istochnikom povyshennoy opasnosti //
Pravo v Vooruzhennykh Silakh. 2008. Ne 3.

Redin M.P. Ponyatiye istochnika povyshennoy opasnosti pravovaya priroda (sushchnost) obyaza-
telstva iz prichineniya vreda ego deystviyem// Rossyskaya yustitsiya. 2008. Ne 2.



T'PAXKIAHCKOE ITPABO U IPOLECC / HAYUYHBIE TPY/bI "OAIJIET". Ne 2. 2022

[PA)I(MH[:I([IE NPABO H NPOLECEC

YK 347.9
DOI: 10.54649/2077-9860-2022-2-22-27

®.C. Kaparycos?

! p.10.H., npodeccop,
Kacnuiickmnit o6uwecTtBeHHbI yHUBEpPCUTET,
Pecnybauka KasaxcraH, r. Aamarbl
e-mail: fsk2906@mail.ru

MEOYHAPOOHbIA ®UHAHCOBBIN LIEHTP «ACTAHA»
KAK EXORBITANT JURISDICTION

AHHOTaUuA

B ctaTbe aBTOpOM WM3yyeHbl Npobaembl NPaBoOBOro cratyca U GyHKUMOHMPOBaHMA MexayHaposa-
Horo ¢pMHaHCOBOro LeHTpa «ActaHa» (MPLA). ABTopom paccmoTpeHbl Npobaembl ero NpaBoBoro pe-
ryJIMPOBAHMSA HaLMOHaNbHbIM 3aKOHOAATENLCTBOM, @ TaK»Ke 0bpalLeHo ocoboe BHMMaHMeE Ha NOHATHE
«4ypesmepHol opucauKkummu (exorbitant jurisdiction)». O6pallas BHMMaHME Ha TO, YTO B COOTBETCTBUN
¢ KoHCTUTYUMOHHbIM 3aKoHOM Pecnybnmku KasaxctaH M®LA co3gaH Kak camocToaTenbHas topuc-
OVKUMA, aBTOPOM OTMEYaloTCA HEKOTOpPbIE CYLLECTBEHHbIE PUCKW A1A FOCYAApPCTBa U YH4aCTHUKOB Je-
nosoro 060poTa Bo3HMKalOLWLME U3 caMoro pakTa co3gaHuna n/mam GyHKUMoHnpoBaHua B KasaxcrtaHe
MexayHapoaHoro puHaHCOBOrO LeHTpa «ActaHa» (MPLIA). M nosToMy cuMTaeT BaXKHbIM NpPUHATUE
NONNTUKO-NPaBOBOro peLleHns KacaTtenbHo byayuwero MOLA.

KnioueBble cnoBa: rpaxgaHCcKoe 3aKOHOAATENbCTBO, CMOPbI, YAaCTHO-NPaBOBble OTHOLIEHUA, KO-
NIM31K, NPABOBOM CTATyC, NPaBOBas CUCTEMA, OPUCAMNKLUMSA, Ype3MepPHan IPUCANKLMA.

®.C. Kaparycos!
13.f.4., npodeccop,
Kacnnit KoFamapblK YHUBEPCUTETI
KasaKkctaH Pecnybivkacbl, Aimarthl K.
e-mail: fsk2906 @mail.ru

«ACTAHA» XANbIKAPAJIbIK KAPXbl OPTA/IblIfbl EXORBITANT JURISDICTION PETIHAE

AHpaTtna

MakKanagaa aBTop AcTaHa Xa/blKapasblK Kap»Kbl opTanbifbiHbiH, (AXKO) KYKbIKTbIK MapTebeci meH
KbI3MeT eTy maceneniepiH 3epTrereH. ABTOP OHbl YATTbIK 3aHHaMaMeH KYKbIKTbIK peTTey macenenepin
KapacTblpadbl, COHbIMEH KaTap «LIEKTeH TbiC lopucankuma (exorbitant jurisdiction)» TyciHiriHe epek-
Wwe Hasap aygapagpl. KasakcrtaH PecnybamnKkacbiHbiH, KOHCTUTYLMANDIK 3aHblHA calikec AXKO aepbec
IOPUCAMKLMA PeTiHAE KYPbl/IFaHbIHA Ha3ap aygapa OTbIpbIN, aBTOP MEMJIEKET NeH iCKepiK aiHanbIMFa
KaTbiCylwblnapbl YwiH KasakctaHaafbl AcTaHa XasblKapaiblk Kapxbl opTanbiFbiH (AXKO) Kypy
dakTiciHeH/KbI3MeTiHeH TybIHAAWTbIH Kelibip eneyni Tayekengepai atan etesi. CoHaplkTaH on AXKO-
HblH, 6onaLlafFbiHa KATbICTbl CAACU-KYKbIKTBIK, WeLliM Kabblnaayabl MaHbi3gbl Aen caHanabl.

TyiiiHai ce3pep: a3amaTTbiK 3aHHama, [aynap, KeKe KYKbIKTbIK KaTblHacTap, Konausuanap,
KYKbIKTbIK MapTebe, KYKbIKTbIK, }KYNe, OPUCANKLMSA, LUEKTEH TbIC OPUCAMKLUA.

F.S.Karagussov !
!Doctor of law, professor,
Caspian Public University

Republic of Kazakhstan, Almaty
e-mail: fsk2906 @mail.ru



I'PAKJIAHCKOE ITPABO ¥ IPOLIECC / HAVYHBIE TPY/IbI "OALIET". Ne 2. 2022 23
ASTANA INTERNATIONAL FINANCIAL CENTER AS AN EXORBITANT JURISDICTION

Annotation

In the article, the author studied the problems of the legal status and functioning of the Astana
International Financial Center (AIFC). The author examines the problems of its legal regulation by na-
tional legislation, and also pays special attention to the concept of “excessive jurisdiction (exorbitant
jurisdiction)”. Drawing attention to the fact that, in accordance with the Constitutional Law of the
Republic of Kazakhstan, the AIFC was created as an independent jurisdiction, the author notes some
significant risks for the state and business participants arising from the very fact of the creation and/or
functioning of the Astana International Financial Center (AIFC) in Kazakhstan. And therefore, he consid-

ers it important to make a political and legal decision regarding the future of the AIFC.
Key words: civil legislation, disputes, private legal relations, conflicts, legal status, legal system, ju-

risdiction, excessive jurisdiction.

1. B npeanaraemoit ctatbe OTMEYaOTCA HEKO-
TOpbIe CYLEeCTBEHHbIE, HA MOW B3MNAL4, PUCKKU ANA
rocygapctea M y4acTHUKOB AenoBoro obopoTa
BO3HMKaloLWmMe 13 camoro pakta co3gaHma u/mam
byHKUMOHMPOBaHUA B KazaxcTaHe MexayHapos-
HOro QuWHaHcoBoro ueHTpa «AcTaHa» (MOUA),
KOoTopbl, Mo odUUManbHOM BeEPCUM, CO34aHO
«camoe yoobHoe 0n5 busHeca npaso M®LA, 6a-
3upyroweeca Ha NPUHYUNax, HOPMax u rnpeveoeH-
max npaea AHeauu u Yaaeca u/uau cmaHoapmax
8e0yuUX MUPOBbIX PUHAHCOBbIX UeHmpos» [1].

Al y>xe paHee nybaMKOBaN CBOKO TOUKY 3peHMUA
no 3TOMy BOMPOCY M Cenyac 1Lb NOBTOPIO CBOKO
No3numo o Tom, YTo KOHCTUTYLMOHHbIM 3aKOH O
MO®UA 6bin1 NPUHAT B HapylieHe KOHCTUTYUuK
PecnybnmKkm KasaxcTaH, TaKk e Kak GpyHKUMOHK-
poBaHne M®LA cerogHA HapywaeT Hawy KoH-
CTUTYLMIO.

bonee toro, M®LIA BO3HUK He NPOCTO B Ha-
pyweHne KOHCTUTYUMK, HO U B HapyLleHune op-
raHM4YeCKMX WHTEepPecoB Ka3axCTaHCKOro Hapoaa
B TOM, YTOObl CO34aHHOE MM rOCyapcTBO COXpa-
HANO CBOM CyBEPEHUTET, NOBbILIANO CTENEHb He-
33aBMCMMOCTM Hallel CTpaHbl, QYHKLMOHNPOBAO
B MHTEpecax CBOEro Hapoga v obecneynsano ero
6narononyyve v npouseTaHue.

Moatomy A nocnenoBaTenbHO npegnarat K
paccmoTpeHnto Bonpoc o nmkemaaumn MOLA,
MO0 CNOMKMBLIASACA Y HAC MpPaKTUKA UIFHOPUPO-
BaTb TpeboBaHMA 3aKOHa M He 3amMeyvyaTb Hapy-
LWEHWA 3aKOHA BblIMIACcb B 3TO HeBoobpasumoe
HapyweHne camoi Hawen KoHctutyuum. U ato
HapylweHune AO/KHO bbiTb ycTpaHeHo. Mpuyem
OHO [O0/IKHO ObITb YCTPAHEHO PA3yMHO WU Npo-
OYMaHHO: pelweHune Tvna «pa3pybutb fopanes
y3en», K COXaneHuto, He NPUMEeHMMO 13-3a Be-
POATHOCTM HEMOMEPHbIX MU3AEpPXKEK, KoTopble
CHOBa MOryT CTaTb BpemMeHeM Ka3axCTaHCKOro
Hapoaa.

2. HanomHto, 4YTO B COOTBETCTBMMU C KOHCTUTY-
LMOHHbIM 3aKOHOM M®LA co3aaH Kak camocTos-
TeNbHaA PUCANKUMNA, MMEIOLLAA CBOW OPraHbl,

CcobCTBEHHbIE  AaAMMHUCTPATMBHbIE  MpoLeay-
pbl, @ TaK}Ke NPaBO KaK CO034aBaTb COOCTBEHHbIE
npaBoBble HOPMbI, MPeanucbiBaTb KOHKpeTHoe
noseseHMe B pamMKax CBOEN TepPPUTOPUK, TaK U
nenaTenbHOCTbO cobcTBeHHoro cyaa MOUA pas-
peLaTb cnopbl U KOHPANKTBI, BBIHOCUTL peLleHus
no cywectsy [2].

Ha tepputopmn MOLA KazaxcTaHCKOe NpasBo
NpaKTUYecKn He pencteyeT. TaK Ha3blBaeMbIM
«rnpasom MOPLIA» perynmpyroTca rparkaaHcKo-
npaBoBble, rPaxKAaHCKO-NpoueccyasnbHble, ou-
HAHCOBble OTHOLWIEHUA, a TaKXKe a4MUHUCTPATMB-
Hble npoueaypbl M NpoLeaypbl 3aKynoK opraHamm
M®LIA. Ponb Ka3zaxCTaHCKOro 3aKOHOAaTeNbCTBA
onpezeneHa Kak cybcuamapHas no OTHOLUEHUIO
K «rpagy M®LIA», ponyckaa ero npumeHeHue K
OTHOLIEHUAM, He YpPeryaMpoBaHHbIM «1pasom
M®LA». HOpucamkuma opraHos n cygos Pecny-
611KM KasaxctaH He pacnpocTpaHAeTcAa Ha Tep-
putopun MOLA.

He Tonbko cam KOHCTUTYLMOHHbI 3aKOH 6bin
NPUHAT B HapyweHne KoHcTuTyumm. Ho n nocne
BHeceHWe NonpaBokK B KOHCTUTYLMIO, KOTOPbIMU,
BMAMMO, npegnonaranocb obecneynTb COOTBET-
ctBue MOUA (ero cosgaHuma M OeATeNbHOCTH)
KoHcTtutyumn, peatenoHocte MOPLA npoaonka-
eT 0CTaBaTbCA Hapywatowein KoHcTuTyumto, no-
CKONbKY eCTb OYeBWMAHAA PasHULA MeXAay Tem,
yto npeactaBaseT coboi «cozdaHue 0cobo20
pasosozo pexcuma 071 UHAHCOBbLIX COEMOK»
[3, cT. 4] (yTOo NpeacTaBnseTcs BNOJIHE AOMYCTU-
MbIM C TOYKM 3peHua Hawen KoHcTutyummu), u
CO34aHMEM CaMOCTOATENIbHOM OPUCANKUMKN (4TO
BUANTCA ABHO HEKOHCTUTYLMOHHbIM).

Takum 0bpasom, ¢ y4EeTOM COAEP!KAHUA yno-
MAHYTOro KOHCTUTYLMOHHOIO 3aKOHa U B COOT-
BETCTBUM C rnobasbHOE NPU3HABAEMbIM MOHU-
MaHMEM KOHUEeNnuuu «ropucaukums» [4, p. 1048
— 1049], moXKHO cumnTaTb, uTo MDLIA co3aaH Kak
CaMOCTOATEIbHAA IOPUCANKLMA.

Tenepb ¢yHKUMOHMpOBaHMe MO®LIA cosgaet
Ka3yCbl, KOTOpPble HEBO3MOXHO PeryaMpoBatb B
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COOTBETCTBUM C HOPMaMM Ka3axCTaHCKOro 3aKo-
HOAATeNbCTBA.

3. B KauecTBe npumepa MOXKHO NPUBECTU NO-
NYYMBLUYIO pacnpocTpaHeHue MPaKTUKY, Koraa
CO3aHHble B COOTBETCTBMMU C 3aKOHOAATE/IbCTBOM
M®LA KoMmnaHWM CTanu NPOHUKATb Ha TePPUTO-
PUO0 Ka3axCTaHCKOro npa.a, Hanpumep, obpaa-
ACb 32 OTKPbITMEM BAHKOBCKMX CYETOB B Kasax-
CTaHCKMX HaHKax, BCTynasa B MHble rparkAaHCKo-
npasoBble OTHOLWEHWA C AL AMU, MPU3HAHHbIMU
cybbeKkTamum npaBa Ka3axCTaHCKMM 3aKOHOM.

MN3BECTHO, YTO KOMMNAHUMU, YUpPEXKAEHHbIE B CO-
oTBeTcTBUM ¢ npasunamm MOLLA, HacTamBanm Ha
TOM, YTOObI Ka3axcTaHCKMe BaHKM OTKPbIBAZIN UM
6aHKOBCKMe cyeTa. M HenpuATMe MHOTMMUK BaH-
KOBCKMMMW OPUCTAaMMU BO3MOMKHOCTU OTKPbITUA
MM 6aHKOBCKMX CYETOB COBEPLUEHHO NOHATHO: HU
M®LIA He ABnAeTcA MHOCTPAHHBIM UK UHBIM CY-
BepeHHbIM 06pa3oBaHMEM, HM eF0 HOPMATUBHbIE
yCTaHOBAEHMA (B CBA3M C 3TUM) He MOTyT pac-
CMaTPMBATbCA MHOCTPAHHbLIM NPABOM ANA Lene
NPUMEHEHMA Ka3axCTaHCKMX HOPM O MeXayHa-
POAHOM rpa*KAaHCKOM MpaBe U MeXAyHapoaHOM
rpaxgaHckom npouecce [5, p. 769 — 771]. 91n
NPaBOOTHOLWIEHMA KaXXyTCA AULEHHbIMU NpPaBo-
BOM OCHOBbI.

Mpasuna Masbl 9 MK («MexagyHapogHoe YacT-
HOe NPaBO») He NO3BO/IAIOT PAaCCMaTPUBATb TaKMe
KOMMNaHWM HU B KayecTBe MHOCTPAHHbIX topnamn-
YeCKUX UL, HN B KaYecTBe Ka3aXCTaHCKUX pe3un-
OEeHTOoB, Nb0 Kak obbscHAeTcA HUXKe, KasaxcTaH
TaKe He npusHaeT MOLIA camocToaTenbHoOM
topucamkumen (xota B cuny KOHCTUTYLMOHHOTO
3aKOHA He NPWU3HAEeT M Ka3axCTaHCKOM OpUCANK-
uunen).

B TO e Bpema MMEHHO MeXAyHapoaHoe
YaCTHOe MpaBO MMeeT AeN0 UAN KOOPAUHUpPYeT
MHOECTBEHHOCTb NPABOBbIX CUCTEM PA3/IUYHbIX
rocyfapcTB A1A CHUXKEHUA PUCKOB Heonpeaenex-
HOCTW B PEryIMpOBaHUN TPAHCOPUCANKLMOHHbIX
CAEeNoK 1 npeanpuatuin [6, p. 1380 — 1382].

Takaa penosadA npaKTUKa HensbexkHo npwu-
BEZET B TOMY, YTO Ka3axCTaHCKUE CyAbl KOraa-to
6yayT BbIHYKAEHbI HE TO/IbKO pa3peLlaTb Cnopbl,
CBA3aHHbIE C AEATENbHOCTbIO TaKMX KOMMAHWM
M®LIA B pamKax Ka3axCTaHCKOro NpaBonopaaKa,
HO W NPUHMMATb PeLleHWA OTHOCUTENbHO AeMt-
CTBUTENIbHOCTM MMYLLLECTBEHHbIX MPaB, BO3HWK-
WKMX U3 B3aMMOOTHOLLEHUIM C TAaKUMWU KOMMNAHUA-
MMU.

Ocoban chepa AeaTenbHOCTU, KOTOPasA TaKKe
B ByayLLemM MOXKEeT NOABUTLCA M Y Ka3aXCTaHCKUX
NPaBOOXPaHUTE/IbHbIX OPraHOB, MOXeT ObITb CBS-
3aHa ¢ uccnepoBaHuMemM (MaM pacciegoBaHUEM)
®MHaAHCOBbLIX NMOTOKOB, MpoLeAWwnX MO cYeTam
TakMx KomnaHmin MOLIA B Ka3axCTaHCKMX OaH-
Kax, @ TaKXe MMYLLECTBEHHbIX NPaB, BO3HUKLLMX
Ha OCHOBaHMU peleHui cyga MOLIA no cnopam,

BO3HMKLLUMM Ha TeppuTopum Pecnybamkm Kasax-
CTaH M Ha OCHOBAHWMWM Ka3axCTAaHCKOro 3aKOHOAa-
TENbCTBA, HO MO KAaKMM-TO MPUYMHAM B COOTBET-
CTBUM C MOJIOKEHUAMMU YNOMAHYTOro KOHCTUTY-
LLMOHHOTO 3aKOHa NepefaHHbIMK Ha paspeLleHune
B cya MOLLA.

4. Ona npumMeHeHUsa NonoXxKeHun ntoboro Ha-
LMOHA/IbHOro 3aKOHOAATEIbCTBA O MEeXAYHapoa-
HOM YaCTHOM MpaBe U MEeXAYHAapPOAHOM TrpParK-
OAHCKOM npougecce, B TOM YMC/1e Ka3axCTaHCKOro,
Koraa cyobekTbl MOUA (Hanpumep, ero agMuHm-
CTPauMA 1 NpU3HaHHbIE B COOTBETCTBUM C €ro npa-
BMAAMM y4yacTHUKM MODLIA) B3anmopencTaytoT B
pamKax MpPaBOOTHOLWEHUI C cybbeKTamu npasa
no 3akoHozaTenbcTBy Pecnyb6amkmn KasaxctaH nau
Apyroro rocygapcrea, cam MOLUA gonxkeH 6biTb
NPW3HAH CAMOCTOATEIbHOM HOPUCANKLUEN.

To ecTb 4214 TOro, 4TObbl KONTM3MOHHOE NPaBO
MOF/1I0 NMPUMEHATLCA B NMPABOOTHOLUEHUAX C yya-
cTvem cybbektoB MOLUA n/mam camoro MOLUA,
oH (M®UA) KakMm-To obpasom Ao0/KeH bbiTb
HaZnexawmnm obpa3om NpU3HaH caMoCToATENb-
HbIM roCyapCTBOM WUJIM MHBIM FOCYAAaPCTBEHHbBIM
(xoTb Kak-TO aBTOHOMHbIM) 0bpa3oBaHMeMm, no-
CKOJIbKY MeKyHapOoAHOe YacTHoe NpaBo KacaeT-
CA UMEHHO MeXAYyHapPOoAHbIX U/UAn Mexrocyaap-
CTBEHHbIX B3anmocssseli [4, pp. 1048 — 1049].

Ho M®LUA B KayecTBe rocygapcTBeHHOro o6-
pa3oBaHMA He NPWU3HaH (M He ZonKeH ObITb NpU-
3HaH!) HM oAHUM rocyZapcTBOM, BKAOYas Pecny-
6nu1ky KasaxctaH, Mbo npusHaHWe CyBEpPeHHOro
npasa co34aBaTb CBOM NPaABOBYIO U CyAebHYto cu-
CTeMbl A1A UX NPU3HAHMA MHOCTPAHHBIMW HOPUC-
OVKUMAMM, O4EBMAHO, OCYyLLEeCcTBAAETCA onpeae-
NIEHHBIMW  MEeXaHM3MaMMK, WCMNOb3yeMbIMU B
MeKAyHapo4HOM npase.

5. MNoHATMe opucoMKunmn B NpuHUMNe npea-
nosiaraeT OCyLLEeCTB/EHWE CyBEPEHHOM rocyaap-
CTBEHHOM BNACTbO MOJIHOMOYMI NO popMMpPOBa-
HUIO COBCTBEHHOrO NpaBa U obecneyeHUto Toro,
yTO6bI CyAbl 3TOrO rOCy4apcTBa H6bIAN NOJHOMOY-
Hbl pa3pellaTb Aefla MU Cnopbl B COOTBETCTBUMN C
3TUM CBOMM npaBom. bes npusHaHua rocypap-
CTBEHHOrO CyBepeHWUTeTa He MOMEeT CyLLecTBO-
BaTb HW HAUMOHA/NBLHOrO NpaBa, HU MNPaBOBOW
CUCTEMbI, HU OPUCOMKLNKN, B TOM YMUC/ie HE MO-
JKEeT JaXKe BO3HMKaTb BOMPOC O CyLLEeCTBOBAHUN B
pamKax KaKoro-to HecyBepeHHOro obpasoBaHuA
KaKoro-To CBOero rnpasa, BKAKOYaA MeXAyHapoa-
HOe YacCTHOe NpaBo.

CoOTBETCTBEHHO, HE MOMKeT 6blTb paspelueH
M BOMPOC O NPUMEHEHUM MEXAHU3MOB U MHCTPY-
MEHTOB paspeleHna KOHGIMKTOB MPaBOBbIX
CUCTEM B paMKax NPaBOOTHOLIEHWI C MHOCTPaH-
HbIM 3/IEMEHTOM (MEXaHU3MOB U MHCTPYMEHTOB,
npeanaraembix B MeXAyHapogHOM YaCTHOM npa-
Be) [7, p. 1188 - 1206].

34ecb NOAYEPKHY, YTO AarKe COrnacHo obue-
YeNoOBEYECKOMY MOHUMAHWUIO CyBEpPEHHOEe ro-
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cyaapcTBo B obuiem onpegenseTca Kak ntobas
HauuMA WMAW HapoA, Kakon Obl HM bblia popma
ee/ero BHYTPeHHero ycTpoicTBa, KoTopas(-blit)
yrNpaBAseT CaMOCTOATE/IbHO Ha CBOEWN TeppuTo-
pPUKN HE3aBUCUMO OT MHOCTpaHHOW BnacTu. Cyse-
PEHUTET rocyapcTBa 03HAYAET €€ MOJHYHO topuUC-
OMKUMIO Ha CBOEWN TeppUTOPUN: HE3aBUCUMOCTb
rocygapcTBa TaKXKe O3HA4yaeT Ha/mume y Hero
npaBa M MOJHOMOYMA PEryINPOBaTb CBOW BHY-
TpeHHVe aena 6e3 BMelaTeNbCTBa U3 BHE, ero
CNoCcoBbHOCTb BCTYNaTb B OTHOLWEHMA C APYTMMM
CyBepeHHbIMW rocygapcTBaMn. B KOHTeEKcTe e
paccmMaTpMBAEMOrO B HACTOALLEN CTaTbe BONPOCa
3TO KacaeTcs M BO3MOXHOCTM 3aK104aTb MeXay-
HapoAHble COrnaleHnsa O B3aMMHOM MPU3HAHUK
N/ UCNONHEHUN.

KoHeuHOo e, cylecTBOBaHWE WM UCYE3HO-
BEHME rocyaapcTBa — 3TO BOMPOC (AKTUYECKMX
06CTOATENBCTB: KaKoe-TO rocyAapCcTBO MOMKET Cy-
WecTBOBATb, He ByAyYM NPU3HAHHBIM APYrMMM
CyBepeHHbIMM rocyaapcTsamu. M gaxke Ha ypos-
He OpraHmsaumm O6begMHEHHbIX Haunit moxkeT
OTMeYaTbCA CYLLEeCTBOBAHWE HEMPU3HAHHbIX ro-
cypapcTe. TeM He mMeHee, rocyAapcTBO AO/KHO
ObITb NPU3HAHO APYTUMU CYOBEKTAMM MeEXAYHA-
POAHOro coobLLecTBa, MOCKO/bKY HeMPU3HaHHbIe
rocy4apcTBa Yallle BCEro CTa/IKMBAKOTCA C TEM, YTO
OHM He MOryT B MOJIHYIO mMepy (UM BoobLLe He
MOTYT) OCYLLECTBAATb MOJIHOMOYMSA NO 3aK/toye-
HUIO U UCMONIHEHWUIO MEXKAYHAPOAHbIX AOroBO-
pOB, BCTYNaTb B AUMNJOMaTUYECKME OTHOLLEHMUA C
APYTMIMUM CYBEPEHHbBIMM FOCYAAaPCTBAMM.

OnATb-TaKM, B KOHTEKCTE TEMbI LAHHOM CTaTby,
Henpu3HaHHOE roCyAapCTBO HE MOXKET rapaHTu-
poBaTb APYIMM rocyaapcTBam AeNCTBUTENbHOCTb
N UCNONHUMOCTb CyAeOHbIX peLeHnin, NPUHATDLIX
[Aaxe B pamMKax cO6CTBEHHOW tOPUCAMNKLMM STOTO
Henpu3HaHHOIO rocyAapcTaa.

Takoe oblieyenoBeyeckoe NOHMMaHWE camo-
CTOATENIbHOM HOPUCAMKLMM NPAKTUYECKU B MOA-
HOM mMepe coBnagaeT C PUANYECKON TEOPUEN.
KaK yKasblBaeTcA B UCTOYHMKAX, MOHATUE tOpUC-
OMKUMM 0BbIYHO MpPUMMEHAETCA K MPaBOMOYMIO
co3gaBaTb U/MUAK BAMATL HA MPaBOBble UHTEpe-
Cbl, CO34aBaTb NPaBOBble YCA0BUA AN1A AeATesb-
HOCTU CYOBbEKTOB MM CYLLECTBOBAHMA 3aKOHHbIX
MHTEPECOB B paMKax CyBEPeHHOM B/iacTu onpe-
AeneHHoro Hapoga. /ltobas puUcamKLma OMKHA
MMeTb CBOM MPaBOBble OCHOBbI, ONpeaensaoLme
ee BHelUHMe TpaHuLbl, a TaK¥Ke peryavpyloume
NMOJHOMOYMA ee OPraHOB MO CO34aHMI0 MPABOBbIX
HOpM, cyaebHOM BNacTK 1 npoueaypam.

BaXKHO MOHMMaTb, YTO, ECAN IPUCANKLMA He
Npu3HaHa MeXAYyHapoAHbIM COOBLLECTBOM, HO
HaLMOHa/IbHbIM MPABOM YTBEPXKAAETCA KaK Ael-
CTBUTENbHAA OPUCAMKLMA, TaKOBAA HA3bIBAETCH
3anpeaensHol (MM ypesmepHon) pUCanKLMen
(exorbitant jurisdiction), n paccmaTpmBaeTca Kak
HecnpaBegAnBas PUCAMKUMA BBUAY OrpaHu-

YEHHOro B3aMMOAENCTBUS MEXKIY TEM OPraHoOM,
KOTOPbIN paspeluaeT CNOopHbIA BOMPOC, U y4acT-
HMKaMM NpoLLecca UaM cammm Crnopom. B cBasu ¢
3TUM onpeaeneHHble OCHOBAaHUA A/1A CyLLEeCTBO-
BaHWA TAaKOW HOPUCANKLUN JOMKHbBI OblTb 06bAB-
JIEHbl YPE3MEPHbIMK, @ BCE PELUEHUA, BbIHECEH-
Hble C ONOPOW HA TaKMe OCHOBAHUSA, HE AO/KHbI
NPWU3HABaTbCA WMHOCTPAHHbIMKM cydamu [8, pp.
1051 — 1055].

3TOT dhaKTOp NOAYEPKUBAET BbICOKYIO BEPOAT-
HOCTb pa3Hoobpa3sHbIX PUCKOB, KoTopble Ans Ka-
3axcTaHa W A4NA YyY4aCTHMKOB rpakgaHckoro obo-
poTa co3gatoTca GyHKUMoHUpoBaHMem MOLA.

6. Mpeactasnaetca, 4Tto co3gaHne MOLA
npWBeNo K Tomy, 4To rocygapctso KasaxctaH ot-
Kasanocb (Bonpeku Bone Hapoga KasaxcTaHa,
3aKpensieHHOM B MPUHATON BCEHAPOAHbIM pede-
peHaymom KOHCTUTYLMK) OT CBOEN HOPUCANKLUN
Ha BblAeNeHHOoM AnA PyHKUMOHMpoBaHMAa MOLA
TEpPPUTOPMMU Hawero yHuTtapHoro (!) rocyaap-
cTBa.

Mpwn 3TOM OHO e (Halwe rocygapcTeo) gony-
CTUNO yTpaTy (BEepPOATHOCTb yTpaTbl) KOHTPOAA
33 NPMMEHEeHMEeM Ka3axCTaHCKOro npaea B pas-
peLleHnn crnopoB U KOHGAUKTOB, BOSHUKLLMX Ha
TeppuUTOpUM Halen PecnybanMKn B paMKax Halleln
NnpaBoOBOW CUCTEMbI, HO MO BOJMIe CTOPOH (b6e3oT-
HOCUTE/NIbHO TOro, HaCKO/MbKO CBOB6OAHbLIM 6blN0
BO/IEN3bAB/IEHME BCEX COOTBETCTBYHOLLMX CTOPOH)
cnopa (KoH®AUKTA) NepeaaHHbIX Ha OKOHYaTE N b-
Hoe pa3pelweHune cygy MOLIA.

Cnepyet TaK)Ke oTMeTUTb, 4To B MOLA aein-
CTBYET [a)e He aHI/IMNCKoe npaBo (M OHO He
MOKET TamM AeNCcTBOBaTb, NOCKOAbKY MOLIA He
npuHagnexmut  CoeanHeHHomy KoponeBscTay),
KaK He [eNCTBYeT M KasaxCTaHCKoe npaso. Tam
OEencTByeT TaK HasbiBaemoe «rpago M®OLA»,
cbopmmnpoBaHHoe agmuHuctTpaumen MOUA, He
ABNAOLLENCS rocyaapcTBeHHbIM opraHom Kasax-
CTaHa.

A camoe rnaBHoe, 371 akTbl M®PLIA «ocHOB8aHbI
Ha NpuHYUnNax, Hopmax u npeyedeHmax npasa
AHenuu u Yansca u (usau) cmaHoapmax eeoyujux
MUPOBbIX (PUHAHCOBLIX UeHMPOos». YNOMAHYTbIN
KOHCTUTYLMOHHbI 3aKOH M HE MOT NPU3HaTb aH-
rNUcKoe npaBo (Kak u ntoboe MHoe MHOCTPaH-
Hoe npaso) «npasom M®LIA», 6o B Teopuu
npasa B rN06a/IbHOM KOHTEKCTE 100 MepMUHOM
«npaeo» noHumaemcs npaso [onpedeneHHo20]
2ocydapcmea»; TEPMUH «MNPaBoO» - COBEPLUEHHO
MHOE NOHATUE, YEeM MOHATUA «MPUHYUMbI Npasa»
WU «M1pasusa rnpasa», KOTopble CAy»KaT NpWH-
UMNNANbHO MHbIM UCTOYHMKOM OCHOBaHWI Ann
pa3spelleHma CnopoB C y4aCTUEM MHOCTPAHHOTO
anemenTa [7, p. 1225].

Ho nmeHHO TOT dakTop, 4To «paso MPLA»
OCHOBaHO Ha MPUHLMMAX YyXoro npasa, npeue-
OEHTaxX YyXKepoaHoi cyaebHol cucTembl, KOTo-
pble UMENN MECTO B UHbIX UCTOPUYECKUX, NOU-
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TUYECKMX U COLMANbHO-IKOHOMMUYECKMX YC0BU-
AX, @ TaKXKe HEeKUX CTaHZapTax He naeHTUPULMm-
POBaHHbIX, HO Ha3BaHHbIX BEAYLLMMU, KMUPOBbLIX
hUHAHCOBbIX UYeHMpPOos8» (CyLWecTBYIOT N TaKue
BOOOLE?) ABNAETCA CAMbIM HAaCTOPAXKUBAIOLLUM,
NMOCKONbKY Tem cambim cygy M®LA npepocTas-
JleHa MpaKTUYecKM HeorpaHuyeHHas csoboga B
paspelleHnn gen u crnopos (B Tom yucne nepe-
OAHHbBIX eMy CMOPOB U KOHGIMKTOB, BO3HUKLLMX
M3 Ka3axCTAHCKOro MpaBa), a TaKXKe Mchnosb3ye-
MbIX UM AN 3TOTO OCHOBaHWM [2, cT. 13].

Mpu Takom perynmpoBaHum cyg MOLUA moxet
Nno CBOEMY YCMOTPEHUIO BbIHOCUTbL pelleHua no
TaKMM cnopam (camoe CTpallHoe - BK/toYan Mnoa-
BEAOMCTBEHHbIE Ka3axCTaHCKUM CyAam Cropbl
N KOHOAKUKTBI [9]), NpMHMMaAsA BO BHUMAHUSA Nto-
6ble coobpakeHus, He ABAAIOLLMECA NPAaBOBbIMM
HOPMaMW HW Ka3axCTaHCKOro NpaBa, HU KaKoM-
B0 MHOWM NPU3HAHHOM NpPaBoOBOM cucTemsbl [7,
p. 1320].

7. XouyeTcs 06paTUTb BHUMAHME U eLLe Ha OaHY
cepbesHyo Npobnemy, BO3HWMKAIOLLYIO B CBA3U C
TeMm, KaK opraHu3oBaHa geAatenbHocTb MOLA un
cyaa MOLA.

MN3BECTHO, YTO He KarKAbIW XKenalwmn nmeet
BO3MOHOCTb NPeaCcTaBAATb UHTEPEChbl CTOPOHbI
B 3ToM cyae MOUA. TonbKO aKKpeauToBaHHbIe
topuanyeckme GbuMpmbl M afBOKaTbl MOTyT ObITb
OOMNyLLEeHbl K Npoueccy B 3TOM CyAe B KayecTse
npeacTaBUTensa CTOPOHbI. TaKUX HE MHOTO.

Mpy 3TOM YacCTHble, Ka3axCTaHCKME U MHO-
CTpaHHble, CYObEKTbl FparkAaHCKoro 060poTa,
BbIHY)KAEHHbIE COrMNacuUTbCA Ha PUCAUKLUIO
cyfa MOLA B Mx A0OroBopax C Ka3zaxXxCTAaHCKMMMU
rocyfapcTBeHHbIMM OpPraHamm M WHbIMK Opra-
HM3auMAMM, B C/Ty4ae BO3HMKHOBEHUA Cropa no
TaKUX MPaBOOTHOLUIEHUAM CTa/IKUBAKOTCA C TOW
npobsemoit, 4TO He MOFyT HaWTK AnA cebsa npo-
dbeccnoHanbHOro PUAMYECKOTO NpeacTaBuTe-
na B cyae MOUA. Bnevyatnstouwiee 601bLLMHCTBO
AKKPEeAMTOBAHHbIX HOPUANYECKUX KOHCY/IbTAHTOB
M aABOKATOB (MPaKTMYECKM BCE) OTKA3blBatOTCA
NpPeacTaBAATb UX, MOCKOIbKY MPUHLMNNANBHO He
BbICTYMalOT NPOTMB rOCYAapCTBa, Ha MOCTOAHHOM
ocHoBe paboTan No rocyaapcTBEHHbLIM UAN CMOH-

CUPYEMBIM FOCYAaPCTBOM NpoeKTam, 1Mbo Haae-
ACb Ha NO/ly4YeHNE KOHTPAKTOB OT Hero.

B TakoM CUTyauuu, BbIHYXKAEHHble Corna-
CUTbCA Ha YNOMSAHYTYIO HOPUCAMKLMIO ONA pac-
CMOTPEHUSA CMOPOB YacCTHble KOHTPareHTbl ro-
Cy[apcTBa, BKAKOYAA MHBECTOPOB MO MPOEKTaM
rocyapCTBEHHO-YaCTHOIO MApPTHEPCTBA M ApY-
TMM WMHBECTUUMOHHBIM NpoeKTam, (GaKTU4YecKu
ocTatoTcA 6€3 BO3MOMXKHOCTU NpodecCcnoHanbHO-
ro npeacrasuTennbcTea B cyge MOLA.

Opyrum nocnefactsMemM TaKoM NPaKTUKU ABNA-
€TCA TO, YTO Y/IeHbl CYLLECTBYIOLLEro coobliecTsa
IOPUCTOB, AOMNYLLEHHbIE K opUAMYeckomy obcny-
YKMBAHMIO TOCYAAPCTBA M K y4acTMIo B Npoueccax
B8 cyae MOLA, moryT yTpaTuTb TaKMe BaKHble
npodeccMoHanbHble KayecTBa, KaK He3aBUCU-
MOCTb, 06 bEKTUBHOCTb, HECMPUCTPACTHOCTb, NPU-
BEPXEHHOCTb BbICOKMM CTaHZapTamM npodeccmo-
Ha/IbHOM 3TUKM.

C yyeTom 3TOro, onucaHHaa npobnema Tak-
Ke NpeacTaBAfeTcA HOCALLENW MHCTUTYLMOHAb-
HbI XapakTep, GopmupytoLelt HEKOPPEKTHYH
NPaKTUKY W BAEKYLEN PUCKM HeHaasiexallero
COLMaNbHO-MOIUTUYECKOTO Pa3BUTHUA.

8. B cBA3K C M3N0MKeHHbIM (Kak 1 B CBA3M C
PAAOM APYrMX HE MeHee CyLLEeCTBEHHbIX 06CToSA-
TENbCTB), CYMTAO BarKHbIM CKOpenLee NpuUHaTUE
MOJINTUYECKOIO M NPABOBOrO PELUEHUA O JINKBU-
Aaunn MOLA, oueHKy nocneactauii ero GyHKLUM-
OHMPOBAHMSA W, NPU BbISBAEHUN HErATUBHbIX MNO-
cneacTsui, paspaboTKy M ocylecTB/eHne naaHa
MepPONPUATUIN MO UX YCTPAHEHMIO.

XoTa  npogonkeHne  PyHKUMOHMPOBAHMUA
MO®LLA (no KpaiiHelt mepe, B geilctaytowei ¢op-
Me / BUAe) MHe He BUAMUTCA B KAKOW-TO J0ATOCPOoY-
HOM NepcrneKkTUBe, HO Cepbe3Hble UCMbITaHWA s
HapoZa W rocyaapcTBeHHOCTM KasaxcTaHa, KoTo-
pble HaM NPUAETCA NPONTU BCaeacTasmne GpyHKLMO-
HUpoBaHua MOLA, moryT anmtbca gonro. Bmecre
C Tem, Hagetocb, YTo Pecnybnmka KasaxcTaH Kak
CyBepeHHOoe rocyapcTeo byaeT npoLBeTaTb 4ON-
rme [ecaTUNeTUs B MHTepecax U Ha 6aaro cBoero
cobcTBEHHOMO Hapoaa!
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BakHelLen cTpaTerMyeckom Lenblo rocyaap-
CTBa ABAAeTCA yBeanyeHune YMUCeHHOCTU Hace-
JNIEHNA, NPOAO/IKUTENbHOCTU 340POBOMN KU3HU,
CHM>XeHune ypoBHA CMEPTHOCTU U MHBATIMAHOCTU
HaceneHus, cobnogeHne npas rpaxkaaH B coepe
OXpaHbl 340pOBbsA U 0becrneyeHne CBA3AHHbIX C
3TMMM NpPaBaMM rocyAapCTBEHHbIX FAPAHTUI. ITO
CBA3aHO, B CBOIO o4yepenp, C HeEobXxoaAMMOCTbIO
JaNbHenwero coBeplweHCTBOBAHMA HaLMOHa/b-
HOWM CUCTEMbI OXPaHbl 340P0BbA HaceneHus Poc-
cuiickon ®epepaumm, GopMMPOBAHUA MPOYHOM
npasoBoli 6asbl Pa3BUTUSA 34PaABOOXPAHEHMSA,
OpraHM3aUMOHHO-YNPaBNEHYECKOro, KaapoBoro,
Hay4yHO-MeToaM4YecKoro obecneyeHns meanumH-
CKOM AeATEeNIbHOCTU N NUHbIX mep, HanpaB/IeHHbIX
Ha PopmMpOBaHME COBPEMEHHOW TEXHOJ/OrMYe-
CKoW 6a3bl 0OXpaHbl 340p0BbA rpaxkaaH [1].

B cBeTe OCHOBHbIX Lienen, 3agay U nNpuopu-
TETOB Pa3BUTUA 3[paBoOXpaHeHMa B Poccuit-
ckoin depepaumm aKTyanusmpyetcs npobiema
HOPMaTUBHO-NPAaBOBOWN pPernameHTaLMm OXpaHbl
3/10p0OBbA rpakAaH, COBEPLUEHCTBOBAHUA Mexa-
HM3Ma NPaBOBOro PeryiMpoBaHUA MeaAnLUHCKUX
OTHOLIEHWUI C Uenblo obecnevyeHns KavyecTBeH-
HO MeAMUMHCKOW nomollm (ycayr) HaceneHuto,
cMCTEMATU3aLMM 3aKOHOAATENIbCTBA O 34PaBOOX-
paHeHuUn, OTBETCTBEHHOCTU rpa*kaaH 1 opraHunsa-
UM B chpepe oxpaHbl 340P0OBbSA rpakaaH.

MeauLMHCKan ycayra ecTb UCXOAHas KaTero-
pus B cMCTEMeE OXPaHbl 340Pp0BbA rpaxaaH. Bnon-
He eCcTecTBEeHHO, B Hay4yHOM /AuTepaType 3ToM
KaTeropun yaenaetcs 6osblioe BHUMaHue. Mpu
3TOM AatoTcs pasHoobpasHbie onpeaeneHus no-
HATMA MeauuUMHCKoM yeayru [2, c. 11; 3; 4]. B 3a-
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KoHO4ATEeNbCTBE MeAULIMHCKanA ycayra onpeaene-
Ha KaK MeAVLMHCKOEe BMELIATeNbCTBO UAM KOM-
NAeKc MeaANLMHCKMX BMELLATeNbCTB, HanpaB/eH-
HbIX Ha NPOGUNAKTUKY, AMATHOCTUKY U NeYeHne
3aboneBaHUii, MeAULMHCKYIO peabunutaymio u
MMEIOLLMX CAMOCTOATE/IbHOE 3aKOHYEeHHOoe 3Ha-
yeHue (5, noanyHKT 4) cT. 2). B gaHHOM cayyae
NOHATUE MEANLMHCKOM YCAYTM OTINYAETCA CBOEN
JTAKOHMYHOCTbIO U B TO Ke BPeMA OXBaTbiBaeT ee
OCHOBHbIE KOMMOHEHTbI.

B noHATMMHOM annapaTe meguUMHCKan ycny-
ra B3aMMOCBA3aHa C MOHATUAMM KMeLMULMHCKanA
MOMOLLbY U «MEeAULMHCKOEe BMellaTeNbCTBOY.
MeaMUMHCKaa MOMOLLb OXBaTbIBA€T KOMMAEKC
MepOonpPUATUIA, HanpaBAEHHbIX Ha Noagep’KaHue
n (Mnn) BOoCCTaHOBNEHWE 340POBbS YENOBEKA U
BK/ItOYAtOLLMX B ceba npegocTaBneHne MeanumnH-
cKux ycayr. C NoHATMEM MeAMLMHCKOro BMella-
Te/NbCTBa CBA3AHO BbINOJHEHNE MEANLUHCKUM pa-
H6OTHMKOM MO OTHOLLIEHMIO K NAUNEHTY BUAOB Me-
OVUMHCKNX 06cnenoBaHnin U (MAn) MeauUNHCKNX
MaHUNYAALMIA, 3aTparMeatoLLme dp1MsmMyeckoe unm
NCUXMYECKOE COCTOAHME YeNoBeKa M MmeloLlimne
NPodUNAKTUYECKYIO, UCCNenoBaTeNbCKYo, Ana-
FHOCTMYECKYIO, /le4yebHylo, peabuanTaunoHHYIo
HanpaBAEHHOCTb (B TOM YMC/Ne WUCKYCCTBEHHOE
npepbiBaHMe 6epemeHHOCTM). U3 copeprkaHus
YKa3aHHbIX MOHATUA BUAHO, YTO MeAMLMHCKas
ycnyra npeanosaraet MeanuuMHCKOe BMellaTe lb-
CTBO Bpaya Ha COCTOSIHWE 340pO0BbA NaLMeHTa B
BMAE OnpeaeneHHbIX LefeHanpaBaeHHbIX Aei-
CTBUI NpodeccnoHabHOIo XxapaKrepa.

CyWwHOCTb MeAMULMHCKOMN YCYTU MOMKHO Bblfi-
BMTb NyTeM aHa/n3a BHYTPEHHEN ee Npupoabl U
BblA€/IEHMNA KaYeCTBEHHbIX NPMU3HAKOB:

1) MeanUMHCKan ycayra ectb PasHOBUAHOCTb
npodeccMoHanbHOW AesTeNbHOCTU 0cobol KaTe-
ropun CneunannctoB - MeAULUMHCKUX PaboTHU-
KOB;

2) Hannuyme ocoboro obbeEKTa MeAULIMHCKOTO
BMeLLATeNbCTBA — OPraHM3M KOHKPETHOro Yeno-
BEKa, COCTOSIHUE ero 340p0BbA;

3) meanuUMHCKas ycayra UMeeT CBOHO K/laccu-
duKaymto;

4) meguMUMHCKas ycayra OCHOBbIBAaeTCs Ha
CTaHAapTax MeguLMHCKON NoMoLLu;

5) ycTaHOBNEHblI KpUTepUM KayecTBa meau-
LMHCKOM ycnyru;

6) megMUMHCKanA ycayra ABASETCA 3/1EMEHTOM
coaepKaHMa MeauLMHCKOro NPaBoOOTHOLLEHMS;

7) B MeANLMHCKOW ycayre Bceraa npucyTcTBy-
€T 3/IEMEHT PUCKA;

8) MeguuUMHCKan ycnyra obiagaeT cBoel cTom-
MOCTb}0;

9) obnekaeTcs B NpaBoByo Gpopmy.

B opurumanbHOM NOHATUN MEAULNHCKOM yCny-
M Lenb ee NpeaocTaBiAeHns He onpeaeneHa. B 1o
K€ Bpema ACHO YKa3blBaeTcs, YTO MeAnLMHCKoe
BMELLATENbCTBO (KOMMAEKC MeAULMHCKUX BMe-
LLIATeNbCTB) HanpaB/ieHo Ha NPodUNAKTUKY, Ana-
FHOCTMKY U NeyeHne 3aboneBaHuin, MeANLNHCKYIO
peabunutaumto. NMpu 3TOM MeANLMHCKas ycayra,
Kak yeseHanpaeneHHas npodeccuoHanbHan ae-
ATEeNIbHOCTb Bpaya, AOMKHA OblTb OPUEHTUPOBA-
Ha Ha AOCTUXEHUE NONOKUTENIbHOrO pesynbraTa.
PasymeeTca, 4TO nosiesHoe AencTBue MeamnumH-
CKOMW YCNyTrY BbISIBNAETCA TO/IbKO NO pesysibTaTam
ee npeaocTaBAeHus.

MeauunHCKME ycayrn pa3HoobpasHbl, Kak
M cama MeAMUMHCKan aeaTenbHOoCTb. B cBAsu c
3TUM onpeefieHHOe No3HaBaTe/lbHOe 3HayeHue
UMEET KaaccuguKayusa mMeauUunMHCKOM NOMOLLN
(ycnyr). MeamumHCKas nomollb pasinyaerca
no eudam (nepBMYHan MeaMKO-CaHUTapHaa no-
MOLLb, CreuMann3npoBaHHas, ckopasa, nanama-
TUBHaA), NO YCaA08UAM OKA3AHUA (BHE MeAULMNH-
CKOM opraHusauuu, ambynatopHas, B AHEBHOM
CTauMoHape, cTauuoHapHaa (KpyrnocyTo4yHas);
no gopmam oKa3aHus (3KCTPEHHAsA, HEOT/IOXK-
Has, nnaHoBas).

TpeboBaHMA K MeAULMHCKOW ycnyre onpeae-
nalTca cmaHoapmam. Mo ceoelt dopme CTaH-
napt asnsetrca  obuuManbHbIM  JIOKYMEHTOM,
NMOCKO/IbKY OH YTBEPXAEH COOTBETCTBYHOLLUM
YyNO/JIHOMOYEHHbIM deaepanbHbIM OpraHomM Uc-
NOJSIHNTENIbHOM BNACTU U NpeAHa3HayeH A5 MHO-
rOKpPaTHOro NPUMEHEHUss B MeAULMUHCKOW MpaK-
TuKe. CTaHOApT— HOPMATMBHbIN MPaABOBOM aKT,
yCTaHaB/AMBaloWmMn TpeboBaHUA K npoueaypam
NPodUNAKTUKKN, AMATHOCTUKK, NledyeHmna 3abone-
BaHWUI M MeanUMHCKoN peabunutaumun. C apyrom
CTOPOHbI, CTAaHAAPT BbICTYNaeT KaK 3Ta/oH, 06-
pasel, C KOTOpPbIM CPaBHWBAKOTCA KOHKPETHble
MeANUMHCKME BMELLaTeNbCTBa U MaHUNYAALUN B
OTHOLWEHUM naumeHTa. CTaHAAPT MeaULMHCKOM
nomouum paspabatbiBaeTcs B COOTBETCTBUMN C HO-
MEHKNATYpPOI MegULMHCKUX YCIYT N BKAOYAET B
cebn ycpeaHeHHble NoKasaTe/n 4acToTbl Npeao-
CTaBNEHUSA U KPAaTHOCTU NPUMEHEHNSA MeANLMUH-
CKMX YCNyr, NIeKapCTBEHHbIX MpenapaTos, 3ape-
TMCTPUPOBAHHbBIX Ha Tepputopun Poccuiickom
denepaumn, mMeguUUHCKUX U30e1NN, KOMIOHEH-
TOB KPOBW, BUAOB /Ie4ebHOro NUTaHuA (BKAOYas
CneunanmsnpoBaHHble NPOAYKTbl ne4yebHoro nu-
TaHUA) 1 UHble, ncxoaa U3 ocobeHHocTen 3abone-
BaHMA (cocToAHKA).

Ba)KHbIM  KOMMOHEHTOM  XapaKTEPUCTUKMK
MeANUMHCKON YCNYyrn ABNAETCA Ka4ecmeo Me-
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OVLUMHCKON nomolun. BcemmnpHaa opraHusaums
3apaBooxpaHeHus (BO3) ans onpeaeneHua Ka-
YyecTBa OKa3aHHOW MEAMUMHCKOW YCAyru peKko-
MeHAyeT NPMHUMaTb BO BHMMaHMe cneaylolime
OCHOBHbIE NOKasaTenu: cobnogeHne meanumH-
CKUX TEXHOJIOTUI; CHUXKEHWE PUCKA NPOTrpPeccmupo-
BaHWA 3aboneBaHUA B pesynbrate MeguLMHCKOro
BMeLLaTeNbCcTBa, ONTUMaNbHOE WCMNOJb30BaHUE
pecypcoB meauLUnHbI; YA0BIETBOPEHHOCTb Nauu-
eHTa MegULUMHCKMM obcnyKnsaHuem [6, c. 27].

B nopsake cpaBHEHWS B POCCUMCKOM 3aKOHO-
0ATeNbCTBE U MEeAULMHCKON NPaKTUKE MPUHATI
MHble KPUTEPUM KayecTBa OKasaHWA MeaULMH-
CKOW yCNyru: a) CBOEBPEMEHHOCTb OKasaHuA me-
OVLUMHCKOW nomoun; 6) npaBuabHOCTbL Bbibopa
MeTOA0B NPOPUNAKTUKN, ANATHOCTUKM, IeYeHuUn
N peabunutaumMm nNpu OKasaHUM MeAMLMHCKOM
NomMoLlM; B) CTeneHb AOCTUNKEHWUS 3aniaHupo-
BaHHOro pesynbrata. YTo KacaeTcs yA0BAETBO-
PEHHOCTM MauMeHTa MeauUMHCKUM 0bCnyXuBa-
HMEeM, TO AaHHbIA KpuTepuin oTcyTcTByeT. Oue-
BMAHO, 3aKOHOAATE/Ib HE CYE/N HY)KHbIM BKO-
YyaTb OA@HHbIA KPUTEPUI, MOCKOJIbKY 3TO CBA3aHO
C CyObeKTMBHOW OLEHKOW MaLMEHTOM KayecTBa
OKasaHuA MeOULMHCKON YCAYyrM U He COoAep»KuT
IOPUANYECKOTO KpUTepua. B gaHHOM cnydyae npu-
MEHWM COLMONOTMYECKMUIA NOAXOA, BKIOYAIOLLUIA
KOHKPETHO-COLMOI0TMYecKkne nccnegoBaHms
OaHHOWN NPobaeMbI C MPUMEHEHUEM CYLLECTBY!O-
e MEeTOAUKMU.

CTeneHb AOCTUXKEHUA 3an1aHUPOBAHHOIO pe-
3y/bTaTa OKa3aHUA MeAMLMHCKOM NOMOLLM — Ka-
Teropua B 3Ha4YUTe/NIbHON Mepe cybbeKTMBHaA. B
CBA3K C 3TUM OXKMAAEMbIN pe3ynbTaT MOXKET bbiTb
OOCTMMM MOJIHOCTbIO, YaCTUYHO UAW HEeAOoCTU-
®um. [lpegocTaBieHMe KaKux-AMbo rapaHTui
00 3aBepLIEHNA MEANLMHCKOM MOMOLUM BPAA, NN
BO3MOXKHO. CTporo roBopsi, Npu MeAMLMHCKOM
nomMowM npeaocTaBastoTca npodeccmoHanb-
Hble AehCTBMA Bpaya (AMarHoOCTMKa, JieyeHue).
Pe3synbTaT BbICTyNaeT KaK cneactsMe mMeauumH-
CKOro BMellaTenbCcTBa. BrnonHe oyeBMAHO, 4TO
pesynbTaT 3aBUCUT OT KBanubMKauMm Bpaya u
Apyrux GaKkTopoB, 3aBMCALLMX OT NauueHTa (Bos-
pacT, HaAuume XPOHMYECKUX 3aboneBaHuin, an-
NIepPruyecknx peakumii, BbiNnoJIHEHME NaLMEHTOM
TpeboBaHUI Bpaya M T.n.). Hepeako BO3HMKaeT
npobsema M3-3a HECOOTBETCTBUA MeXKay PpaKTu-
YECKM HACTYMUBLUMM pPe3y/ibTaTOM MOJly4eHHOM
MeAMUMHCKOM NOMOLLM U 3aBbllLUEHHbIX OXWAa-
HWIA KMEHTA, YTO MOXKET NPMBE3TU K HEObBOCHO-
BaHHbIM NPETEH3UAM.

Ba*KHbIM KOMMOHEHTOM obecrneyeHua Kaue-
CTBA OKasaHWs MeAMLMHCKOW YCnyrn sBAseTcs

NCNONb30BaHWE AAMUHUCTPATUBHOIO pecypca ro-
cyaapctea. B aTom acneKkTe 3aKOHO4ATENLCTBOM
npeaycMOTPEH KOHTPO/Ib KayecTBa 1 6e3onacHo-
CTU MEAMUMHCKON AeATeNIbHOCTU, roCyAapCTBEH-
HbI/i KOHTPOAb B chepe obpalleHna NeKapCTBEH-
HbIX CPEACTB U MEANLMHCKUX U3AENNN, rocyaap-
CTBEHHbIN CaHUTaPHO-3NUAEMMUONOTUYECKUNI
Haz30p.

MeamuMHCKana ycayra peanmsyeTca B pamKax
MeOduUYUHCKO20 npasoomHoweHus. Kak yKasbl-
Ba/IOCb, MeAMLMHCKOE MPABOOTHOLIEHWE SBNA-
€TCcA ABYCTOPOHHWUM, rae onpeseneHbl B3auMHble
npasa 1 0643aHHOCTU NAUMEHTA U MeLULMHCKOM
opraHusaumm. MeguuMHCKaa ycayra BbiCTynaer
KNHOYEBbIM 3/1EMEHTOM COZEPYKAHUSA NPaBOOT-
HOLIEHMA, B CUNY Yero yCTaHaBAMBAKOTCA ¢aK-
TUYECKME CBA3M MeXay CTopoHamu. MexaHu3m
peanusaunmn MeauLMHCKOM ycnyrn obycnosneH
NPUTA3ATENIbHOCTbIO B3aMMHbIX NpaB U 06M3aH-
HOCTel NaumMeHTa U MegULMHCKON OpraHu3aLmu.
Cyb6beKkTMBHOMY NpaBy MauMeHTa Ha npodunak-
TUKY, ANArHOCTUKY, NleYeHne, MeaNLNHCKYIO pe-
abunuTaumio  KoppecnoHAMpyoT 06a3aHHOCTK
MeAMLMHCKOM opraHusauum obecneynTb COOT-
BETCTBYIOLLYHO MEAMLMHCKYIO MOMOLLb B YCTaHOB-
JIEHHOM MopAAKE C UCNOIb30BaHMEM MeXaHU3Ma
NPUHYKAEHUA B C/TyYae HEBbINONAHEHUA MNBO He-
HaZ/leXKalero BbINONHEHMA 06A3aHHOCTEN 3TOM
CTOpPOHON. MHaye roBops, TONbKO B pPaMKax me-
OMNUMHCKOTO MPaBOOTHOLLEHWA peannsyetca me-
OMUMHCKanA ycayra nyTem 3akpensieHusa B3aMmHo
COrNAcoBaHHbIX MHANBUAYANIbHO-BONIEBbIX OTHO-
LWEHWN NaUMeHTa U MeAULMHCKOM OpraHM3aLmu.

HenpenckasyeMocTb pe3ynbTaToB MeAWMUMH-
CKMX ycnyr obycnoBaMBaeT CyLLeCTBOBaHME pu-
ckos. [op MegULMHCKMMM PUCKaMW MOHMMa-
toTCcA HebnaronpusaTHble MOCNEACTBUSA, KOTOpble
BO3HWKAN MO0 MOryT BO3HMKHYTb B pe3y/bTraTe
HeapdeKTUBHOM paboTbl MeaULMHCKUMX opra-
HU3aLMli; HEBbLINOSHEHUA MEAULMHCKUMMU pa-
6OTHMKaMM HaZfexawmm ob6pasom CayKebHbIX
00653aHHOCTEN; MHbIX 0BCTOATENLCTB U HEAOCTAT-
KOB, CBA3AHHbIX C MeANLNHCKOW AeATeNIbHOCTbHO.
MmeHHO B HeadPEeKTUBHOM OpraHM3aLmmn oxpa-
Hbl 340POBbA FParkKAaH, Npexae BCero, cnepyet
MCKaTb NMPUYUHbI BOSHUKHOBEHUA MEAMLMUHCKUX
puckoB. YTO KacaeTcd MeOMUMHCKMX YCAyr, TO
34eCb BCErAA NPUCYTCTBYET 3/IEMEHT PUCKA B CUNY
cybbekTuBHbIX dakTopoB. C OAHOW CTOPOHDI,
3TO MOXeT ObITb CBSA3aHO C NPOdEeCcCMOHANbHOM
OEeATENbHOCTbIO MeAMLMHCKOTO PaboTHUKA, a ¢
OPYrow, - nauneHTa (Hanpumep, HaanymMe Hewms-
nleymmoro 3abos1eBaHNUA B 3anyLeHHOM dase, Ha-
pYLWEHWE pPeXMma NeveHuns 1 T.n.). B atom cnyyae
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3aBepLUIEHHOCTb MEeAMLMHCKOro BMeELLaTeNbCTBa
He O3HayaeT rapaHTUMPOBAHHOCTU OXKUAAEMbIX
pesynbTaToB. B cBA3M C 3TMM BO3pacTaeT posib
MOHUMOPUH2a MEeANLUMHCKUX PUCKOB U UX CHU-
eHune B chepe oxpaHbl 340p0BbA rparkaaH.

HenpemeHHbIM MPU3HAKOM  MeaULMHCKON
YCNYrn ABNAETCA ee CMOoUMOCMb, BE/IMYMHA KO-
TOPOV B 3KOHOMWYECKOM acneKkTe onpeaensercs
KONIMYeCTBOM TpyAa, 3aTPauynMBaemoro meamnumnH-
CKUM PabOTHMKOM Ha ee BbIMOJHEHUE, N U3Me-
pseTca pabounm BpemeHem. Mpuyem cToMMoCTb
MeOULMHCKON yCyrn onpeaensieTcs He3aBuCcMmo
OT nopaaKa NpPeaocTaBAEHUs NAATHbIX UK bec-
nnaTtHbix ycnyr. CornacHo cT. 41 KoHctutyummn PO
[7] meanumHcKas nomoLlb B rocyaapCTBEHHbIX U
MYHULMNANbHbBIX YYpPEXKAEeHUAX 34paBoOXpaHe-
HWA OKa3blBaeTcA rpaxaaHam becnnaTHo 3a cyeT
CpeacTs COOTBETCTBYIOLLEro 610AKeTa, CTPAXOBbIX
B3HOCOB, ApPYrvMx MOCTynjaeHwui. fapaHTMpOBaH-
Hbl 06bem becniaTHOM MeAULMHCKON NOMOLLM
npefocTaBAsAeTCs rpaxAaHam 3a cyeT broarket-
HbIX CPEeACTB M OXBaTbiBAeT NpodunakTUYeckue,
OMArHOCTMYECKUE WU neyebHble MeaAnUMHCKUE
YC/IYTU, @ TaK¥Ke NIEKAaPCTBEHHYIO NOMOLLb. B aTom
cnyyae MeaMUMHCKME opraHusaumm o6s3aHbl
6ecnsiaTHO OKasbiBaTb 3aCTPAXOBaHHbLIM JIULLAM
MEAMLMHCKYIO MOMOLLb B pamMKax nporpamm
0bA3aTeNbHOr0 MeANLMHCKOro CTpaxoBaHua [8],
(moan. 1) nyHkTa 2 cT1. 20).

YTo KacaeTca NAaTHbIX MeAMLMHCKUX YCAYT,
TO OHW NPeaOoCTaBAATCA B BUAe fieyebHoOn, Ana-
rHOCTMYECKOW, npoduiakTUYecKor, peabunuta-
LMOHHOW, CTOMaTO/NOrMYECKO NMOMOLWM B pam-
Kax 4OroBopoB 06 OKa3aHWWM NAATHbIX MeAULMUH-
CKUX YCAYT C rparkaaHaMm UAW OpraHu3aumnsmu
ONs pabOTHUKOB U Y/IeHOB MX cemell. B aaHHOM
cny4yae cnefyeT OTMETUTb, YTO BblAeNeHue nnat-
HbIX U BecnnaTHbIX BMAOB MEAULMHCKUX YCAyr
ABNSETCA YC/IOBHbIM - OHM PacCMaTPMBAlOTCA KaK
nnaTHble NMbo 6ecnnatHble TONbKO ANs NauMeH-
Ta. MNpu aTom aencTeyeT obsa3aTenbHoe Tpebosa-
HMEe O TOM, YTO 3a NJIaTy MOTyT NPeaoCTaBAATLCA
Te BUAbI MEAMLMHCKOW MOMOLLKN, KOTopble OT-
CYTCTBYIOT B MpOrpammax rocyaapCTBEeHHbIX ra-
paHTUIN obecneyeHna BecnnaTtHOM MeANLMHCKOM
NoMoLLbtO.

MpaBoBoi GOpPMON OKa3aHUA NNATHbIX Meaun-
LMHCKUX ycnyr BbicTynaeT do2oeop. B ropuaunye-
CKOW NuTepaType A[aloTcA pas/nyHble onpeae-
JleHMA Jorosopa nofobHoro poga € ykasaHuem
npeameTa, cybbekToB, YCNOBMIA U NopsfKa ero
3aknto4eHua [2, c. 110; 3. c. 12; n ap.]. B cayyae
npeAocTaBNAeHNA NALUNEHTY MeAULNHCKOM YCayrn
B pamKax nporpammbl rapaHTMPOBaHHOIO obbe-

Ma becnnaTHOM MeaULUMHCKOM nomolLm 1 obnasa-
Te/IbHOro CoLMasbHOro MeAULMHCKOro CTpaxoBa-
HUWSA AOroBOP MeXKAY NALUEHTOM U MeANLMHCKON
opraHusaumuelnt He 3akntoyaeTca. B 1o ke Bpems
NpPaBoOOTHOLWIEHWE, BO3HMKAIOLWEE MEXAY HUMM,
perynvpyeTtca  cornaweHuem,  3aKAt4YeHHbIM
MeXay MeaMUMHCKOM opraHusaumnen n ¢oHaom
couManbHOro MeAmMUMHCKOro crtpaxoBaHus. Co-
OTBETCTBEHHO MNAUMEHT, Noay4Yana meguLUHCKUe
YCNYIn, AeNCTBYET B PaMKax 3TOr0 COrnalleHus.

[JoroBop Ha OKasaHWe MeaULMHCKOW ycayru
€CTb NMUCbMEHHOE COrnaleHne Mexay nauueH-
TOM U MeOULMHCKON opraHu3auuen, Ha OCHO-
BE KOTOPOro onpeaensetca npeameTr A0rosopa,
yCTaHaB/AMBAlOTCA B3aMMHble 0053aTeNbCTBa
CTOPOH, YCNOBUA U CPOK NPeAOoCTaBAEHUA YCAYT,
CTOMMOCTb U NOPAAOK ONnAaTbl, OTBETCTBEHHOCTb
CTOPOH M UHble ycnoBus. Mo gorosopy MeamnumH-
CKan opraHusaums obasyeTtcs NpeaocTaBUTb Na-
LMEHTY HeobXxoaumyo MeAMLUHCKYI0 NOMOLLb B
COOTBETCTBUM C YCTAHOBNEHHbIMU CTaHAAPTaMMU,
a naumeHT obs3yetcs cobnogatb B npouecce
OKasaHuA yCayru BHYTPEHHWI pacnopagok me-
OVUMHCKON OpraHM3auuM M yKasaHuA Jsedalle-
ro Bpaya. B atom KauyecTtBe 40OroBop BbICTynaer
OCHOBaHMEM BO3HMKHOBEHMA MeAMULMHCKOro
NpPaBOOTHOLIEHMUS.

Csoeobpasne mMeauLUMHCKOro NpaBoOOTHOLE-
HUSA COCTOUT B TOM, YTO MALMEHT COCTOUT B HEMO-
CpPeacTBEHHOM KOHTaKTe C /ieyaluMm Bpayom, Ha
KOTOPOro BO3/10XeHbl GYHKLMM NO opraHusaumm
N HenocpeaCcTBEHHOMY OKa3aHWIo NauMeHTy me-
OVUMHCKON MomoLLM B nepuog HabatogeHusa 3a
HUM U ero neyeHms. PakTUYECKN B OTHOLLIEHUN C
naumMeHTOM nevallmii Bpay BbICTynaeT oT MUMEHMU
MeANLMHCKOM OpraHmM3aumm, C KOTOPOK OH COCTO-
WT B TPYAOBOM NPABOOTHOLEHUU. ITO O3HAYaeT
«MNepeHoCc» OTBETCTBEHHOCTM 3a Pe3y/bTaTbl OKa-
3aHUA MEOULMHCKON YCAYyrM Ha MeaULMHCKYH
opraHusauuto. B cnyyae cyaebHoro cnopa o Ka-
yecTBe MEAMLMHCKOW YCNyrn OTBETYMKOM byaet
BbICTYMaTb MMEHHO MeAMUMHCKaa opraHuMsaums
Kak CTOpOHa Aorosopa.

YcnoBsusa, onpeaensolme B3aMmHble npasa u
06A3aHHOCTN CTOPOH, COCTaBAAOT codepraHue
[OroBopa Ha OKasaHWe MeOULMHCKOW YCAyru.
Mpexae Bcero, cneayeT BblAENUTb ABE TPynnbl
ycnosuii: 1) 3apaHee ycTaHoBAEHHble deaepasib-
HbIMM 3aKOHAaMM M APYTMMW HOPMATUBHbIMMU
NpaBoOBbIMW aKTaMW B chepe oxXpaHbl 340PO0BbA
rpaxkgaaH; 2) BblpabaTbiBaemble A0roBapuBato-
LWMMKCA CTOPOHaMKU. YCNOBWUS O0roBopa, OTHO-
cAWMecs K NepBoi rpynne, He MOryT U3MeEHATLCA
Mo COrnalweHuo CTOPOH. ITO YCNOBUSA CTAaTYyTHOTO
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YPOBHSA. YTO KacaeTca A0NOAHUTENbHbIX YCIOBUNA,
TO OHM 3aBMCAT OT YCMOTPEHUA CTOPOH.

B MeANLMHCKOM NpaKTUKe UHGOPMUPOBaAHHOE
[06poBoONbHOE corflacMe Ha OKasaHue NAaTHOW
MeAMLMHCKOM ycnyrn obopmnsaeTcs B Buae Oo-
NO/NHUTE/NIbHOTO COMNalleHMa MeXay naumeHTom
M Nevalmm Bpayom nocae nposeaeHUa pasbaAc-
HUTeNbHOW b6ecedbl M ABAAETCA NPUIOKEHUEM
K 40roBopy 06 OKa3aHMM MEeAMLMHCKOW YCyriu.
Ycnosua, 3apaHee ycCTaHOB/IEHHble 3aKOHOAaA-
TENbCTBOM, aBTOMAaTMYECKM pPacrnpocTpaHatoTca
Ha MauMeHTa M MeAULMHCKYI0 OpraHM3aumio c
MOMEHTA 3aK/AlYeHUAa A0oroBopa Ha OKasaHue
MeAULIMHCKOM YCayru.

BTopylo rpynny ycnoBuiA AOroBopa Ha OKa3sa-
HWe MeAMLMHCKOW YyCnyru, BbipabaTbiBaembIX A0-
roBapuBatoLLMMINCA CTOPOHAMM, B CBOIO ouepedp,
MOYHO NoApasaennTb Ha ABe NoArpynnbl: 0683a-
mesbHble 1 donoaHumesnbHble. 06a3aTeNbHbIMU
ABNAIOTCA YCNOBUA, 6e3 KOTOPbIX A0roBOp He MO-
YeT cYMTaThCA 3aKAoUeHHbIM. K obA3aTelbHbIM
YCNOBUAM A0roBOpa OTHOCATCA: COralleHune o ca-
MO MeUUMHCKOM ycnyre Haanexalllero KayecTtsa
n obbema, onpeaeneHue nevallero spada, ycra-
HOB/IEHWe BpemMeHM HayaNa M OKOHYaHMA OKasa-
HUA MeAMLMHCKOW YCAyrn, CTOMMOCTb U NOpAaoK
onnathbl ycayru. M3 cornaweHns o mMeguumHCKOM
ycayre BbITEKaEeT YC/0BME O MecTe OKasaHuA me-
ONUMHCKON yenyru. MimeeTca B BUAY MeAnUMHCKasA
OopraHu3auma, PacnosioXKeHHas B onpeaeseHHOM
pervoHe (HaceneHHOM NyHKTe) M obnagatowas
NpPaBocnocobHOCTbIO B chepe oxpaHbl 340POBbA
rpaxkgaH. MecTto oKasaHWA YCNyrm MOMKeT yTou-
HATbCA NyTEM YKa3aHUA YacTy MeanLMHCKON opra-
HM3auMK (oTaeneHue, y4acToK U T.M.), B KOTOPOM
6yaeT oCcyLEecTBAATLCA MeAMLMHCKOe BMeLlaTe/b-
CTBO. Hapsay ¢ 3Tum AaHHOe yc/ioBue Henocpes-
CTBEHHO CBA3aHO C onpeaeneHnem obbema npas u
0653aHHOCTEN CTOPOH, BbITEKAIOLWMX M3 AenCTBY-
tOLLLEro 3aKOHOAaTeNbCTBA U A0roBopa.

O6A3aTeNbHbIM YCN0BMEM A0r0OBOPa Ha OKa3a-
HUEe MeONUMHCKOWN YCNyru ABNAETCA cornaleHme
0 Hauasie BpeMeHM BbINOAHEHUA ycayrn (mecau,
yncno, rog) U cpoke aelicTeuns gorosopa. Cornac-
HO MeAMUMHCKON MpaKTUKe AencTeMe Aorosopa
HauyMHaeTcA COo AHA ero NoAnucaHMa CTOPOHaMM
n1bo ycTaHOB/MEHHOM B Hem Aathbl. Jlonyck nauu-
€HTa K OKa3aHMIo YCNYIU OCYLLECTBAAETCA TONbKO
nocne nNoAnucaHuna CTOpoHamu Aorosopa. B atom
cay4ae MeanLMHCKOe NPaBoOTHOLLEHWE cYUTaeT-
CA BO3HMKLIMM C TOFO AHA, KOrda MeauLMHCKUNI
PabOTHMK NPUCTYMNUA K OKa3aHUIO YCAYTU.

MeguuMHCKaa opraHM3aumMa MmeeT NpaBo
npeaocTaBnATb MAaTHble MeAULMHCKUE YCayru

Ha WHbIX YC/OBMAX, YeM MNPeasyCMOTPEHO MNpo-
rpammoit (TeppuTopmanbHon, Lenesoi). Ux cne-
AyeT OTHECTU K AOMNONHUTENIbHBIM YCI0BUAM. ITO
KacaeTcs, Hanpumep, pPaclIMpeHne CepPBUCHbIX
YCNYT: HAXOXAEHME B OTAE/NbHOM nanaTe; Nno e-
NaHUo noTpebutensa (3aKkasumka) ycTaHoB/eHME
WHAMBUAYANbHOTO NOCTa MEAUUMHCKOTO Habto-
OEHUA MNPU JIeYEHUU B YCNOBUAX CTaLMOHApPa;
npeaocTaBaeHne MeaNULMHCKMX YCAYT aHOHUMHO
(33 McKntoyeHMem cnyyvaes, NpesycMOTPEHHbIX
33aKOHOAATENBCTBOM); U 4.

[oroBop Ha OKasaHWe MeaMULMHCKOM ycayru
CYMTAETCA 3aK/OUYEHHbIM, KOrAa CTOPOHbI NpULL-
/I K COrNalEeHMI0 NO BCEM CYLLECTBEHHbIM €ro
YCNOBUAM, BKAOYAA [OMONHUTE/NbHblE. YTO Ka-
caeTca Bonpoca o popme U copepraHun Aoro-
BOpPA, TO OH peluaeTca AeMCTBYIOWMM 3aKOHOAA-
TenbCTBOM. [loroBop 06s3aTeNibHO 3aKtovaeTca
B NMCbMeHHOM dopme U1 JOMKEH COAEPHKATb BCe
HeobxoAMMble PEKBU3UTLI CTOPOH [9].

B MeAMLMHCKOM NPaKTMKe NPOEKT AOFrOBOPA HA
OKa3aHWe MeaMLMHCKON ycnyrn obblMHO COCTaB-
nAeTca MeAUUMHCKOM opraHm3aumeit. B kavectse
npumepa npmseaem [JoroBop Ha OKasaHWe nnat-
HbIX MEANUMHCKUX YCAyr (C GUINYECKUM NNULLOM)
FKY PecnybanKaHCKOM KAMHUYECKON 60nbHULbI
Ne 2 Pecnybnuku bawKopTocTaH. B uenom goro-
BOp COOTBETCTBYeT lNpaBuaam npeaocTaBNeHUs
MeAULMHCKMMU OpraHM3aLmMAMmM NAaTHbIX Meau-
UMHCKMX ycnyr B Poccuinckont ®epepauymn. Koh-
KPEeTHO onpeeneHbl NpeamMeT A0roBopa, npasa
M 06A3aHHOCTM CTOPOH, YCNOBUA U CPOK Npeao-
CTaB/IEHUA YCAYT, OTBETCTBEHHOCTb CTOPOH, CTOU-
MOCTb M MOPAAOK ONNATbl, KOHPUAEHLMANBHOCTD,
NnopAgoK U3MEHEHUA N PACTOPMKEHUS LOroBOPa,
CPOK AeincTBmA Aorosopa, npodne ycnosumsa. K go-
roBopy npwaaraetca MHGOPMaums, KacaroLLancs
MOJIHOTO CNUCKa MeAMLMHCKUX YCAYr COrNacHo
YTBEPKAEHHOMN NNLEH3MM, CBEAEHUA O MEAULMH-
CKMX pPabOTHMKaX, y4yacTBYHOLMX B MNpenocTaB-
JNIEHUUN NATHBIX MeAULMHCKUX ycayr, 06 ypoBHe
nx npodpeccmoHanbHoro obpasoBaHMA U KBaAu-
bMKauMKM N cBEAEHMA O peXrmme paboTbl meau-
LUMHCKOM opraHusaumu. Kpome Toro, npuaaraercs
yBeZLoM/IeEHME NaLMeEHTa O TOM, YTO Hecobtoae-
HWe yKasaHui (pekomeHaaumi) «McnonHutensa»
(MeanumMHCcKoro paboTHMKa, npepocTaBaAfAtoLe-
ro NAaTHYO MeAMULIMHCKYIO YCayry), B TOM Yncne
Ha3HAYEHHOrO PEKMMa JIeYEeHWUs, MOTYT CHU3UTb
KauyecTBO NPesoCTaBASEMON MeAULIMHCKOM yCay-
M, NoBAeYb 332 CO6ON HEBO3MOXKHOCTb €€ 3aBep-
LWEHUA B CPOK WM OTPMLATENBHO CKa3aTbCA Ha
COCTOAHUM 340POBbA MaUMeHTa. YBegomneHue
[0 3aK/I0YEHNA A0roBOPA Ha OKasaHMe NAaTHbIX
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MeANLMHCKUX YCYT NOATBEPKAAETCA NOAMMUCHIO
nauuMeHTa (MM 3aKOHHOTO NpeacTaBuTeNs).

daKTUYeCcKM TaKoM A0roBOp CTAHOBUTCA A0r0-
BOPOM MPUCOEANHEHUA, KOT4a YCAOBUS onpeae-
NeHbl B O4HOCTOPOHHEM NOPAAKE MeAULNHCKOWM
opraHuMsaumnen B cTaHZapTHOM dopme, U MoryT
ObITb MPUHATbI APYrOM CTOPOHOM - MALMEHTOM,
He MHaye KaK nyTem NpucoeamHeHUa K npeano-
YKEHHOMY [0roBopy B uUenom. Pasymeercs, 3TO
ynpouiaet paboTy MeauLMHCKOM OopraHu3auum,
MOCKO/IbKY MaUMEHTY [OCTaTOYHO MoAgnucaTb
roToBblli MPOeKT gorosopa. Kak otmeyaet 0.4,
Ceprees, «ogHa M3 CTOPOH AOroBopa npucoeau-
HEHMA 3aHMMAET 3aBEAOMO CU/bHYHO MO3ULMIO
MO OTHOLWEHMUIO K APYTON, U 3Ta CTOPOHA - CYObEKT
34,0aBOOXPAHEHMA, B KayecTBe C/1aboi CTOPOHDI
B Aorosope OyaeT BbICTynaTb MaLMeHT — noTpe-
6utenb» [10, c. 56]. B gaHHOM cnydyae naumeHT
MOJET OKa3aTbCsA B CUTyaLMW, Korga [AOroBop
npucoeanHEHMA NNLLAET ero Npas, NPesoCcTaBAs-
eMbIX MO A0roBOpam AaHHOTO BUAA, UCKAOYAET
WAW OFPaHNYMBAET OTBETCTBEHHOCTb APYroM CTO-
POHbI 33 HApyLWeHMA 06A3aTeNbCTB U T.M.

B nopsagKe cpaBHEHWA OTMETUM, YTO B 3aKO-
HomaTenbcTBe Pecnybankm KasaxcrtaH yTeepae-
Ha, Hapaay c NpaBnaaMmu 1 yCNoBUAMMK OKa3aHMA
NAATHbIX YCAYr B OpraHM3aumax 34paBOOXpaHe-
HUA, Takke Tunosas ¢opma AOroBopa Ha OKasa-
HWe MAATHbIX MeauUMHCKMX yenyr [11]. MoHo
OTMETUTb ClleaylolimMe npenmyllecTsa TMNOBOM
dopmbl gorosopa: 1) pukcupyeTcs ropugmyeckoe
PaBEHCTBO CTOPOH; 2) onpeaeneHbl 0bA3aTenb-
Hble yC/lI0BWA, noasexawme 6e3yc/1oBHOMY WUC-
NoAHeHMO; 3) BblpaxaeT coboi MUHUMANbHbBIN
YPOBEHb HOPUAMYECKUX FAPaHTUIA, Npesycmo-
TPEHHbIX 3aKOHOAATENbCTBOM UM NpefocTas-
NAeMbIX CTOPOHaM MpW peanunsauum ux npas u
0b6s3aHHOCTelN B chepe OxpaHbl 340POBbA, U A0-
MYCKaeT BO3MOMHOCTb YCTAaHOBNEHWUA LOMOJHU-
TENbHbIX (YyYLIEHHbIX) YC/I0BUI MO YCMOTPEHMIO
CTOPOH. B 3TOM acneKkTte BHeApeHME B MeANLMH-
CKYlO NpaKkTnky Tunosoi ¢opmbl [0roBopa Ha
OKa3aHWe NAATHbIX YCAYr B MeAUUMHCKUX opra-

Hu3aumax Poccuiickon ®enepaunm sacny>xmeaet
BHUMaHMUA.

Ha ocHoBe aHanu3a CyLHOCTM MeaNLMHCKON
YCNYIM MOXKHO MepenTn K cneayomm obobuye-
HUAM:

BO-NePBbIX, MeAULNHCKME YCNYrU eCcTb Npo-
deccnmoHanbHan A[eATeNbHOCTb OMNpeaeneHHoM
KaTeropum cneumnanmcToB - MeauUUHCKUX paboT-
HUKOB; MMET 0CODObIM 0OBbEKT MeAMLMHCKOro
BMeELLATeNbCTBA — OPraHM3M YesioBeKa, ero 340-
pOBbe; OCHOBbLIBAOTCA Ha CTaHAAPTAX MeAULMH-
CKOM MOMOLLM; MMEIT CBO KlaccuduKauuio u
KpUTEPUM KauecTBa; ABNAETCA 3N1eMEeHTOM coaep-
YKaHUS MeMLUMHCKOro NpaBOOTHOLWEHUSA; BCeraa
NPUCYTCTBYET 3/1IEMEHT pPUCKa; 06nadatoT cBoew
CTOMMOCTbIO; HenpemeHHO 0baeKatoTca B NpaBo-
Byto dopmy;

BO-BTOpPbIX, MpaBoBON GopMOI MeanLMHCKOM
YCNYr1 SIBNSETCA AOrOBOP MeXAy MauMeHTOM U
MeANLMHCKOM opraHM3almeit, Ha OCHOBe KOTOpO-
ro onpegenaeTca NnpeameT A0oroBopa, ycTaHaBAM-
BalOTCA B3aMMHble 0b6a3aTenbCTBa CTOPOH, YC/o-
BMA M CPOK MpPeaoCcTaB/NeHMA YyCayr, CTOMMOCTb
N NopsaoK onnaTbl, OTBETCTBEHHOCTb CTOPOH WU
MHble ycioBMA. B 3Tom KauecTBe A0roBop BbICTY-
naeTt 0CHOBaHWEM BO3HUKHOBEHUA MeANLMUHCKO-
ro NPaBOOTHOLLEHUS;

B-TPETbMX, KnaccudmKaLma ycaoBmMin 4OroBopa
Ha OKasaHWe MeAMLMHCKOW YC/Nyrn OXBaTblBaeT
OBE rpynmnbl YCN0BWIA: @) 3apaHee YCTaHOB/IEHHble
3aKOHOAATE/NIbCTBOM M HE MOTYT U3MEHATLCA MO
CornalleHuto CTopoH; 6) BbipabaTtbiBaemble Aoro-
BapWBalOLWMMKNCSA CTOPOHAMM U NoApasaenatoTca
Ha ABe noArpynnbl: 06s3amenvHole 1 00MNOoAHU-
mesnobHble. 0653aTeNbHbIMU ABNAIOTCA YCNOBUS,
6€e3 KOTOpbIX AOrOBOP HE MOMET cYMTaTbCA 3a-
KNHOYEHHbIM (cornaweHne o camon MeamuMH-
CKOM yc/yre HaZ/ieXKalllero Kayectsa m obbema,
onpegeneHne Jfevyallero Bpaya, yCTaHOBAEHUE
BPEMEHW Hayana M OKOHYAHUA OKasaHWusa ycay-
rM, CTOMMOCTb U MOPAZOK onnatbl ycayru). [Jo-
NOJIHUTENIbHbIE YC/I0BUA 3aBUCAT OT YCMOTPEHMUA
CTOPOH.
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INEKTPOHHbLIE AEHBbI'N KAK OBBbEKT
rPAXKAAHCKOIO NPABA

AHHOTauuA

B gaHHOM cTaTbe paccmMaTpMBaloTC 0OBEKTbI FPaKAaHCKUX NPAB Kak 3/1EKTPOHHbIE AeHbIU. B cTa-
Tbe YKA3blBAETCS, YTO, ABMAACL UMYLLECTBEHHbIMM NPaBamMmM B AeHEXKHOM 006A3aTenbCTBe, 3N1EKTPOH-
Hble AeHbrM NPeACTaloT B NpaBoBoli Gopme MHOro MMYLLECTBA, a HE BELWU. B cTaTbe oTMeYaeTcs, YTo
OTCYTCTBYET €AMHbIM NoAXo4, K onpeaeneHunto NpaBoBoON NpMpoabl AaHHOro ¢eHomeHa, YTo, B CBOIO
oyepeab, 3aTPyAHAET NMOUCK MEXAaHM3MOB UX 3PPEKTUBHOIO peryinpoBaHusa. B cTaTbe yKasaHbl He-
CKOMIbKO OCHOBHbIX Npobsiem B 061acTi 060p0OTasIeKTPOHHbIX IEHET, KOTOpble CTa/IKMBatoT Hac ¢ bpe-
MeHeM [0Ka3blBaHWA OCYLLECTBAIEHMA NaTeXel U UX AUTeNbHOCTblO. B cTaTbe npeanaraetca obe-
cneynTb 6esonacHocTb MX 060pOoTa, NYTEM MOBbLIWEHNSA KOIMYECTBA U YYULLIEHMA KavyecTBa CpeacTs,
obecneunBatoWwmx 3aLLUTY OnepaLmi.

KnioueBble cN0Ba: 3/1EKTPOHHbIE AEHbIM, rPaXK4aHCKoe NpaBo, Toproenas, 6esHanuuHas dopma
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AHpaTtna
BynmaKanagasnekTpoHAbIKaKLwa peTiHAeria3aMaTTbiK KYKbIKTapabliH 0O beKTiiepi KapacTbipbliabl.
MaKanafa 3/1eKTPOHAbIK aKla aKlanak miHaetTreme 60MbIHIWA MYAIKTIK KyKbIKTap 601a oTbipbin,
3aT emec, 6acka MVYIKTIH KYKbIKTbIK HblCaHblHAA Naga 6onagbl aenkepceTtinreH. Makanaga 6yn
KYObINbICTbIH, KYKbIKTbIK TAOUFATbIH aHbIKTayAblH 6ipbIHFaM TICINIHIH, }KOKTbIFbI, OyN 63 KeseriHae onap-
Obl TMIMAI peTTey TeTiKTepiH Tabyabl KMbIHAATATbIHLI aTan eTinreH. Makanaga sneKTPOoHAbIK aKlia al-
Ha/bIMbl cafacbiHAaFbl BipHelwe Herisri npobaemanap aHbIKTasFaH, 0nap TeNeMAaePAiH, *KyprisinreHin
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aNHaNbIMbIHbIH, Kayinci3iriH KamTamacbI3 eTy YCbIHbINAAbI.
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ELECTRONIC MONEY AS AN OBJECT OF CIVIL LAW

Abstract

This article discusses the objects of civil rights as electronic money. The article states that, being
property rights in a monetary obligation, electronic money appears in the legal form of other property,
and not a thing. The article notes that there is no single approach to determining the legal nature of
this phenomenon, which, in turn, makes it difficult to find mechanisms for their effective regulation.
The article identifies several main problems in the field of electronic money circulation, which confront
us with the burden of proving that payments have been made and their duration. The article proposes
to ensure the security of their turnover by increasing the quantity and improving the quality of means

that ensure the protection of operations.
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relations.

O6beKTbl rpaxKaaHCKMX NpaB, ABAAACb OAHOM
M3 K/AOYEBbIX KaTeropui rparkaAaHCKoOro npasa,
Mo-pasHOMY Y4YacCTBYIOT B Tpa*kAaHCKMX MpaBo-
OTHOLLEeHUAX. [eHexHble cpeactsa TPaAULMNOH-
HO ABAAIOTCA O4HUM M3 Hanbosee obpallaemMbix
M pacnpocTpaHEeHHbIX OBBEKTOB rpaxKaaHCKOro
npasa.

TpaHchopmauma 06LWECTBEHHbIX OTHOLLEHWU
noa, BAMAHMEM BCeOOLUMX NpoLeccoB LUPppoBu-
3aUMM NPUBOAUT K NOSABAEHUIO HOBbIX 0O6HEKTOB
rpakaHCKMX Npas, paHee He CyLLLeCTBOBaBLUNX B
rpaxgaHckomobopoTe.CTpeMuTenbHoe pa3BuTme
MHGOPMALMOHHbIX TEXHONOMNI, ANCTAHLMOHHOWN
TOProBAM TOBApPamm 1 yCayramum C MCNOJb30BaHU-
eMm cetn «MHTepHeT», a TakKe HeobxogMmoCTb
YNPOLLEHUA NPOBEAEHNA MaTeXen obycnoBuam
BO3HMKHOBEHME TaKOro OOBEKTA rpaKAaHCKMX
NpaB, KaK 3/IEKTPOHHbIE AEHbIN.

Kak mn noboii 06BbEKT rpa*kgaHCKoOro npasa,
SNEKTPOHHbIE AEHbIMM COOTBETCTBYIOT Bblpabo-
TaHHbIM B LOKTPMHE NMpPU3HAKam OObEKTa rpa-
OaHCKux npas. Cneayet OTMETUTb, YTO eAMHCTBA
NnosunuUuMii 0 cUcTeMe NMPU3HaAKOB 0O6beKTa B AO0K-
TPUHe He Habntogaetca. HecmoTpsa Ha 37O, anek-
TPOHHble AeHbrM 06/1a4at0T NPAKTUYECKU BCEMMU,
Oarke He 6eccrnopHbiMM, MpU3HaKamu obbekTa.
TaK, 3NeKTPOHHbIEe AEHbIM MMEKT CBOMCTBO NoA-
YMHEHHOCTM YCMOTPEHUIO MX NpaBoobnaaatens;
BO3MOXHOCTM HaxoguTbCs B rparkaaHcKkom obo-
poTe; MoAe3HOCTHU.

O6beKTbl rparkaAaHCKMX nNpas obnagatot npu-
3HaKaMM AUCKPETHOCTU, HPUANYECKON MPUBA3-
KM U CUCTEMHOCTU. Y 3/1IEKTPOHHbIX AEHEXKHbIX
CpeacTB ecTb BCe TPU: MPU3HAK AUCKPETHOCTU
SNEKTPOHHbIX AEHEXHbIX CPeACTB 03HAYaeT, YTo
O HUX XapaKTepHa onpeaeneHHocTb U oboco-
6/1EeHHOCTb OT BCEX APYrMX OOBLEKTOB, OHU Bbl-
3blBAlOT HEOb6XOA4MMOCTb CheLManbHOro yyeTa
6e3 OTKpbITMA BaHKOBCKOro cyeTa. MpusHak opu-
OVNYECKOW NPUBA3KU 3SNEKTPOHHbIX AEHEXHbIX

CPeACTB O3HAYyaeT, YTO 3aKOHOAATE/IbHO rapaH-
TMpPOBaHa BO3MOXHOCTb MX MPABOBOro 3aKpene-
HUWA 33 CyObeKTamMM rparkKAaHCKoro npasa (opu-
ONYECKMMU N GU3NYECKMMU ML aMun). HameHee
NPoABNEH Y 3NEKTPOHHbIX AEHEXHbIX CPeacTB
CTPYKTYPHbI XapakTep. Monarato, 4To B cucteme
rpak4aHCKMX NPaB UX MECTO A0KHO ObITb onpe-
OeneHo AOKTPUHAbHO, KOb CKOPO B 3aKOHOAa-
TeNbCTBE OHO He 0603HaYeHo.

MpakAaHCKOE 3aKOHOAATENbCTBO B Mocies-
Hee Bpems 3a4acTyto CTA/IKMBAETCA C Npobenamu
N KONNN3USIMM B NpaBe, BO3HUKAOWMMM U3 He-
BO3MOXHOCTU B KPaTKME CPOKU HOPUANYECKN A0-
FHaTb TEXHONOTMYECKME AOCTUNKEHUSA: UX PEryIn-
poBaHue, 060opoT, 6e3onacHOCTb U T. 4. OAHMM U3
TaKWUX aCMeKTOB CTa/IN 3/1EKTPOHHbIE AeHbrM, KO-
TOpble B Noc/ieaHee BpeMa BCE ycrellHee KOHKY-
PUPYIOT C HAIMYHBIMU AEeHEXHbIMU CPeaCcTBAMM.

HecmoTpa Ha To, 4TO 3a nNocneaHue AecATU-
netns aedpUHULNA «31EKTPOHHbIE AEHbIM» NoNy-
Ynna WMPOKOE PacnpoCcTpaHEHME B HAYYHOW Nn-
TepaType v 3aKoHoAaTeNbCcTBe KaK B Pecnybnumke
KasaxctaH (ganee PK), Tak 1 3a pybexom, B Ha-
cToslee Bpema OTCYTCTBYET eAMHbI MoAXoh K
onpeseneHnto NpaBoBoOM NPUPOAbI AaHHOTO ¢de-
HOMEHa, YTO, B CBOIO OYepesb, 3aTPyLHAET NOUCK
MexaHU3MoB UX 3GPEKTUBHOTO pPeryIMpoBaHus.

M3HayanbHO B TPy4ax Y4YeHbIX-LUMBUANCTOB
3N1EKTPOHHbIE AEHEeXHble CpeAcTBa MOHUMANUCH
KaK HoBas ¢popMa pacyeToB C UCMOAb30BAHUEM
3NEKTPOHHO-BbIYNCNTENBHOM TEXHUKU. OpHUM
M3 NepBbIX, KTO UCMOAb30BaI TEPMUH KINEKTPOH-
Hble AeHbrn», bbin B.M. YCOCKMH, KOTOPbIN onpe-
OensneT 3/1eKTPOHHbIe AeHbIN KaK «3anucu B na-
MATM BAHKOBCKUX KOMMbIOTEPOB, NepeaaBaemblxX
Mo KaHafam AUCTAHUMOHHOM cBA3n» [1].

Tak»Ke ecTb U UHble MHeHuA. K npumepy, M.A.
KopocTenes pasmbIWANAeT O TOM, YTO 3/IEKTPOH-
Hble AEHbIM MO CBOEM NPAaBOBOM CYLLHOCTM — 3TO
npaso TpeboBaHMA ocoboro poaa, KOTOpoe aMu-
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TUPYEeTCA B CYMMeE MNpeaoCTaBAEeHHbIX KINEHTOM
OEHEXHbIX CPeACcTB OMNepaTopomM 3SNEKTPOHHbIX
AeHer ANA UCNONHEHUA AeHEXKHbIX 06A3aTenbCT
KAWEeHTa nepes TpeTbMMn nuuammn. OcobeHHOCTb
3TOro BMAa npasa TpeboBaHMA, UMEHYeMan Kak
sui generis, COCTOUT B TOM, YTO OHO, Hanoaobue
6e3HaIMYHbIX AeHer, 6eccpoYHO M abCTPaKTHO [2,
c. 20].

B HacToAlee Bpema Honbluoe 3Ha4YeHWe anA
onpeaeneHusa NPaBoBON NPUPOAbLI SNEKTPOHHbIX
OEeHer UMetoT 3aKOoHOZaTeNbHble aKTbl, BbICTY-
natowMe OCHOBOW MPaBOBOr0 pPeryinpoBaHus.
3aKkoHOZaTeNn pasHbIX CTPaH CKPYyMyae3Ho U OT-
BETCTBEHHO MOAXOAAT K peryinpoBaHuto obopo-
Ta 3N1EKTPOHHbIX AEHET, HO B TO e Bpems Be/INKa
pasHuLa B 3TUX NOAXOAAX.

HaunoHanbHOEe 3aKOHOAATENbCTBO COAEPKMUT
NeranbHoOe onpegeneHue 3NeKTPOHHbIX AeHer
B 3aKoHe PK ot 26 uiona 2016 roga Ne 11-VI «O
naaTexax u nNaaTeXHbIX CMCTEMAX», NOA, KOTOpPbI-
MU noHMmaeTcA 6e3ycnoBHble M 6e30T3bIBHbIE
[eHexHble 0b6A3aTeNbCTBa IMUTEHTA 3/1IEKTPOH-
HbIX OEHEer, XpaHALMeCA B 3NEKTPOHHON dopme
N NPUHUMaEeMble B KaYecTBe CPeACTBa NaaTexKa B
CUCTEME 3/IEKTPOHHbIX AeHer APYrMMWU y4yacTHU-
Kamu cuctemol [3].

AKTMBHOE BOBJIEYEHWE B MWMYLLECTBEHHbIN
060poT 6e3HaNMUYHBbIX GOPM NAATENKEN MOCAYKM-
/10 OCHOBaHMEM A1 YTOMHEHUSI 3aKOHoAaTenem
KaTeropum «geHbrn». B cBAsun ¢ atum c1. 115 MK
PK B 2007 r. 6bln1a gononHeHa n. 2-1, KOTOpbIM
onpegenieHo, YTo K AeHbram npumeHAeTca npa-
BOBOW peXKunMm Belllel, a K npaBam (TpeboBaHuam)
no AeHeKHoMy 0653aTeNbCcTBY (MpaBam Tpebosa-
HWA MO ynnaTe AeHer) — NPaBOBOM PEXUM UMY-
LLLlecTBeHHbIX Npas (TpeboBaHuit) [4].

®.C. KaparycoB cuntaeT HeBepHbIM 3aKpene-
Hue B [K PK npaBoBOro pexxnma nmyLLecTBeHHbIX
npaB K Oe3HaNUYHbIM AEHEXHbIM CpeacTBaMm,
060CcHOBbIBAA CBOK MO3UUMIO TeM, 4YTo 6e3Ha-
JIMYHbIE AEHEXHble CPeaCcTBa — 3TO TOXKE AEHbIU,
OHM BbINOHAIOT Te e QYHKLUN, U MEXAY HUMMU
HeNb3A NPOBOAMUTL Pas3sinyMe B KayecTBe 0Obek-
TOB rpa*kAaHCKMxX npas. bonee Toro, No MHeHUIO
YYEHOTrO, AEHbIM He ABAAKTCA U AEHEXHbIMU
obAsaTenbcTBamm: «YNaaTol AeHer AeHexHoe
0653aTeNbCTBO  UCMONHAETCA», «nepegaya Ha-
JINYHbIX AeHer Uau nepesog AeHer 6e3 uUcnosb-
30BaHMA Ha/AUYHbIX AEHer... onpeaenaeTca Kak
nnatexk» [5].

Cornacumcs ¢ ®.C. KaparycoBbiMm B TOM, YTO U
Ha/MYHble, N Be3HaNNYHbIE AEHbIN BbINOMHAT
OZHW U Te e SKOHOMMYECKNe GYHKLUUM U npume-
HEHWe B OTHOLUEHMW AEeHer NPaBOBOro PexmMma
BelLel ABAAETCA YCNOBHbIM, TaK KaK AEHbrM —
370 ocoboe umyLlecTso. BmecTe ¢ Tem npeacras-
NAETCA, YTO AeHbru (KaK HannyHble, Tak 1 6e3Ha-
JIMYHbIE) BCE-TaKM MOTYT BbITb CAMOCTOATE/IbHbBIM
06BEKTOM AOrOBOPOB KYMAN-NPOAANKN, SAPEHUS,

3aliMa, MeHbIl, XpaHeHWA, 3a/10ra; AEHbIY MOXHO
nepeaaTb MO HAaCNeACTBY U T. A.

CTOUT OTMETUTb, YTO 3NEKTPOHHbIMU [AEHb-
raMm He ABAAIOTCA CPeACTBa, MOJIyYEHHble Op-
raHM3auMamMm, ocyLllecTBasalowmuMKn npodeccuno-
HaNbHYIO AEATENbHOCTb HA PbIHKE LEHHbIX Bymar,
KMPUHTOBYIO AeATeNbHOCTb U (Mnun) peatenb-
HOCTb MO YNPaBAEHUIO UHBECTULMOHHBIMWU POH-
O3aMW, NaeBbIMU MHBECTULMOHHBbIMU GOHAAMMU U
HEerocyapcTBEHHbIMU MEHCUOHHbIMU GOHAAMM
N OCYLLECTBAAIOWMMMN y4eT MHOPMALUKN O pas-
Mepe NpeaoCTaBNeHHbIX AEHEXKHbIX CPeacTB be3
OTKPbITUA GAHKOBCKOrO cyeTa B COOTBETCTBUM C
33aKOHOZATENbCTBOM, PEryMpYOLNM AeATeNb-
HOCTb YKa3aHHbIX OpraHmM3auumi[6].

Tem cambIM 3aKOHOAATeb HAaKNAAbIBAET Orpa-
HUYEHUA Ha KPYyr cybbeKToB, BbICTYMaoLWMX one-
paTopamm TaKUX CUCTEM.

B cTpaHax EBponelickoro coto3a AaHHble OTHO-
WEHNA PerynmpytoT BHYTPEHHME HOPMaTMBHbIE
aKTbl CTPAH-y4aCTHUL, HO OCHOBA 3a/i0XeHa B EB-
ponenckon AnpeKkTnBe 06 3/1IeKTPOHHbIX AeHbrax.
B Hei yCTaHOBNEHO, YTO 3/IEKTPOHHbIE AEHbIU
03HaYaloT AEHEXKHYI0 CTOMMOCTb, MPeacTaB/eH-
HYO B TPEOOBAHUU K SMUTEHTY, KOTOpasn:

a) COXpaHAETCs Ha 3/IeKTPOHHOM YCTPOICTBE;

6) BbINycKaeTcs ANA MONYYEeHUA CPeacT8 Ha
CYMMY, HE MEHbLUYIO YEM CTOMMOCTb B AEHEX-
HOM BbIpayKeHUu;

B) NMPUMHMMAETCA KaK CPeACTBO nJaTexa 3a
o0bna3aTenbCcTBAMU APYrMMK, Yyem 00653aTeNbCTBO
amuTeHTa [7].

OTaenbHbIN WHTEpPec npeacTaBAAalT cobon
0COBEHHOCTM 3aKOHOAATENIbHOrO  PeryiMpoBa-
HUS 060POTA INEKTPOHHBIX AEHEXHbIX CPeACTB
8 CLLIA. OcHoBy cneundukm npeacrasnseT cobomn
OBYXYpPOBHEBAA CMCTEMa HOPMATMBHO-NPaBOBOWA
pernameHTaumn, obycnoBneHHaa d¢enepaTms-
HbIM YCTPOMCTBOM rocyaapctea. HecmoTps Ha
BbICOKMIA YPOBEHb 3aKOHOAATE/IbHOM CaMOCTOSA-
TE/IbHOCTM OTAE/NbHbIX LITATOB, [MAaBEHCTBYHOLLYHO
pO/ib B MPaBOBOM PEry/JIMpoBaHUM, a TaKKe ocy-
LLLEeCTBEHMUM KOHTPO/IA 33 4eATe/IbHOCTbIO onepa-
TOPOB 3/IEKTPOHHbIX PACYETOB UrpatoT dpesepanb-
Hble OpraHbl UCMOMHUTENBHOM BIACTU HA OCHOBE
depepanbHOro 3akoHogaTenbcTea [8, c. 90].

OCHOBHbIM perynsaTopom BbicTynaet depe-
panbHaa PesepsBHana cuctema CLUA, oTeBevatoLLan
33 6€30MacHOCTb NAATEXKHOW CUCTEMbI U ee COOT-
BETCTBME 3aKOHOZATE/NbCTBY, @ TAKMKe OCyLecT-
BAAIOLLAA HAaA30p 33 AeATe/IbHOCTblo HAHKOB Ha
depepanbHOM ypoBHe. [MaBHOM 3agayeint Pege-
pasibHOro NpaBUTENbCTBA ABAAETCA obecneyeHune
Mep Mo 3almMTe npas noTpebuteneit. B pamkax
paccmMaTpMBAEMbIX OTHOLLEHWI peryanpoBaHue
OCYLLECTBNAETCA Ha OCHOBe 3aKoHa «06 anek-
TpoHHOM nepesoae ¢poHaos» (Electronic Funds
Transfer Act). Ocobyto ponb urpaet n AKT «06
yHUUKaALMM OEHEXKHbIX ycayr», obecneyumBato-
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LM COrNacoBaHMe MeXKay WwTatamm mep no pe-
ryAInpoBaHUto aesatenbHoOCcTM BusHeca B chepe
«AeHeXHbIX ycnyr»[9; 10].

PaccmaTpuBana BTOpPOI YypOBEHb 3aKOHOAA-
TenbHon cuctembl CLUA, 3aKoHOAATENbCTBO OT-
OeNbHbIX LWTaTOB, HEOOXOAMMO OTMETUTb BbICO-
Kyto ponb State Banking Laws (6aHKoBcKoro 3a-
KOHO4ATeNbCTBA LUTATOB), pas3rpaHuyMBatolLee
npeameT peryimpoBaHma OTAeNbHbIX 6aHKOBCKMX
MHCTUTYTOB. OCHOBHbLIM OTAMYMEM OT eBponei-
CKOro 3aKOHOAATEeNbCTBA, M OCHOBOM crneumduKm
NpPaBOBOro PEryIMpoBaHNA 3/1EKTPOHHbIX AeHer
B CLUA Kak Ha ¢denepanbHOM ypOBHE, Tak U Ha
YPOBHE LUTATOB, C/ieayeT OTMEeTUTb bonee cKpy-
Ny/fesHbln MOAXOA K pernameHTauum nopsaxa
OKa3aHMA KOHKPETHbIX MaaTeXHbIX onepauui u
yCAyr, a He 6aHKOBCKUX MHCTUTYTOB.ITO 06bACHA-
etcs otcytctBuem B CLLUA onacHocTu ans Hauumo-
Ha/IbHOTO AEHEeXHOro obpalleHns CO CTOPOHbDI
3NEKTPOHHbIX AEHET, a TaKXe NOJIUTUKON aMepu-
KaHCKMX BAacTel ¢ OpueHTUpom Ha anbepanusa-
LMo PUHAHCOBbIX YCAYT.B TO e Bpema MexayHa-
poAHan GaHKOBCKas NpaKTMKa yTBep:KAaeT, uTo
3TO NpeaoniavYeHHble UAK XPaHsALWMe CTOMMOCTb
dUHaHCOBbIE NPOAYKTbI, B KOTOPbIX MHDOPMALLUS
0 POHAAX NN CTOMMOCTU XPAHUTCA HA SNEKTPOH-
HOM YCTPOWCTBE.

DNIEKTPOHHblE AeHbrM Mo CBOel cyTn obna-
[Al0T [BOWCTBEHHOW NPUPOAON: OAHOBPEMEH-
HO npeacTaBAAloT coboin U CpeacTBO NaaTexa, U
06A3aTeNbCTBO 3MUTEHTA, UCMOAHAEMOE B Tpa-
OVUMOHHBIX HE3NEKTPOHHbIX AeHbrax. [daHHbIl
napagoKkc nerko obbsacHAeTcA npoBedeHUEM
NCTOPMYECKOW aHasorMm: 6aHKHOTLI B CBOe Bpe-
Ms pacCMaTpPUBaInUCh Kak 06s3aTenbCcTBo, noase-
JKaBllee onsaTe MOHETaMU WAWN AParoueHHbIMM
meTannamu [11, c. 24].

Mo3MTMBHOM TEHAEHLUMEN BO BCEM 3TOM UCTO-
pun saBnseTca cosgaHue Accoumauum  «Inek-
TPOHHblE [EHbIN W [OEHEXHble NepeBodbl», K
KOTOPOM NpucoegmMHUAOCh MHOXECTBO BeAyLLMX
KOMMaHWUN, B TOM YMCNE IOPUANYECKUX, a TaKKe
WebMoney, fAndex.[eHbrn, i-Free, nnaterkHblin
cepsuc «QIWI».

OCHOBHOW LEeNblo KOTOPOWN ABAAETCA BCECTO-
POHHEe COBEpPLUIEHCTBOBAHME PbIHKA 3/1EKTPOH-
HbIX AeHer Kak obuieaocTynHoro ¢puHaHCOBOroO
pecypca 1 ycnyr B UHTepecax rocyaapcTsa, Hace-
JIEHVMA U YY4aCTHUKOB oTpacaun. Cyntaem, YTo AaH-
HbI NPOEKT NPeACTaBAAETCA NepPCneKTUBHbLIM B
TOM NAaHe, YTo NPOM3ONAET:

- cepbesHan paboTa HaZ NPaBOBbIMU acneKTa-
MU PEryIMpoBaHMA PbiHKA 3/IEKTPOHHbIX AEHET;

- paclUMpeHME YPOBHSA B3aMMOAENCTBUS
YYACTHUKOB OTPAC/IN MeXAy COboM, C MHbIMM XO-
3AUCTBYIOWMMM CYOBEKTAMM U rOCYAaPCTBEHHbI-
MW OpraHamu;

- YBE/IMYEHNE NPO3PAYHOCTU PbIHKA M paspa-
60TKa KpUTEPUEB NyYLLIErO AeN0BOro 060poTa;

- a ele 3TO Monynapusauma ycayr, Kotopble
NpeAoCTaBAAOTCA Ha UX OCHOBE.

Mo cBoeW cyTH, B HacTosALLEE BPEMA OCHOBHasA
npakTUyeckan npobaema aNeKTPOHHbIX AEHET 3a-
KNOYaeTcs B KOHLENTyaslbHOM pasrpaHuYyeHumn
bYHKUMIA 0B0OpOoTa Ha/MYHbIX UM HBe3HaNMYHbIX
OeHeXHbIX cpeacts. HannyHasa u 6es3HannyHas
bopma npoABaeHUA AeHer ABAAOTCA 06pa3L,amm
€MHOro Mo CBOEM CYLWHOCTU 3KOHOMWYECKOro
npexae deHomeHa, a BNOCNEACTBUU YKe MpOo-
CTO 0bblaeHHOrO ABNEeHUA. To eCcTb PasINYHbIMM
BMOAMM AEHEr UX Ha3BaTb He Moxem. Mx npaso-
BOEPEryInpoBaHMe [AOMKHO MPOUCXOAUTb U3
KOHUENUMN NpusHaHMA egMHO06pa3HOM CyLLHO-
CTM AeHer. Mexay HaluMYHbIM U Be3HaNNYHbIM
060pPOTOM CyLLECTBYET HEMOCPEACTBEHHAA B3au-
MO33aBUCUMOCTb: AEHbIM MOCTOSSHHO MepexoaAaT
N3 ogHoMn cohepbl 0bpaleHUa B ApYryto, MeHaAs
npu stom ¢opmy GAHKHOT Ha Aeno3uT B baHkKe,
1 HaobopoT. ObpalleHne 6e3HaNUUYHbIX U HaNnY-
HbIX IeHer B COBOKYMHOCTM 0bpa3yeT eanHbIN ae-
HEMXHbI 060POT CTPaHbI.

CTOUT yNOMSIHYTb TaK}Ke, YTO pacyéT u onna-
Ta — 3TO OPUAMYECKMA PaKT, 3aBUCALLNI OT BOAMU
CTOPOH, KOoTopble MX npoussoasT. To ecTb, Ha
OCHOBaHUW OPUANYECKOTO AENCTBUA, npecne-
[OYIOLLEro 3aKOHHOCTb JaHHOW caenku. [na co-
BepLUEHMA TAKOBOM CAENKM, ONATL e TpebyeTca
BONSA /UL, KaK YYaCTHMKOB AAaHHOrO BMAa NpaBo-
OTHOLUEHUA.

Moagsoaa UTOr TEPMUHONOTMYECKUM UCCeno-
BAHWAM M3 HOPUAMYECKON [OKTPUHbBI, CTOUT OT-
METWUTb, YTO, HECMOTPSA Ha [0BOJIbHO HosblOe
obunve GopmMynnPOBOK U AUCKYyCCUI, Heobxo-
OMMO CMOTPETb B «KOPEHb» MOHATUA, KOTOPbIN
3aK/0YaeTcs B TOM, 4YTO GesHanuyHaa dopma
3N1EKTPOHHbBIX AEHEr COCTaBNAAET OCHOBY MJIaTEX-
HOM CUCTEMbI U NPeACTaBAsET U3 cebs CNOXKHYI0
SKOHOMWYECKU-NPABOBYIO B3aMMOCBA3b MpaBa
TpeboBaHUA U ABUKEHWE PUHAHCOBbIX NOTOKOB.

K corkaneHuto, B rpakAaHCKOM NpaBe HEBO/b-
HO o6pasoBanucb bapbepbl, MPenATCTBYyOLWME
NCNONIb30BAHUIO MOJIOMKUTENbHbBIX CTOPOH 3M€K-
TPOHHbIX AEHEr:

1. He po KoHua chopmynnpoBaHa npaBo-
BaA NpUpoAa 3NEKTPOHHbIX AeHer, HebobLLOM
MaccuB MHPOPMALIUM MOXKEM HAlTU B 3aKoHe PK
oT 26 miona 2016 roga Ne 11-VI «O nnatexkax u
naaTeXHbIX cucTemax» u HekoTopbix apyrux HMA.
OfHaKO HeT YeTKUX rPaHuLL, U He NPonucaHbl Npa-
BM1A IMUCCUM 1 060pOTa.

2.  He cyuwecTByeT eauHON KOHUENUMU MUX
Mcnonb3oBaHmA. 3To0 0OYCNOBAEHO HEBO3MOMXK-
HOCTbIO MPUMEHEHUA 3NEKTPOHHbIX TEPMUHANOB
onnaTtbl NOBCEMECTHO M BECbMA HEOA4HOPOAHbIM
passuTnem pernoHos B PK. Bonee Toro, Kasax-
CTaH celiyac HaxoAMUTCA HAa HaYa/IbHOM 3Tane BHe-
OPEeHUA 3NEKTPOHHbBIX AEHEr U UX YHUOUKALMK C
Ha/MYHbIMM AEHEXHbIMU cpeacTBamu. Cneno-
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BATE/IbHO, 3TO MOPOXKAAET PAL KONNU3UA MeXAY
3aKOHaMM, WHPOPMALMOHHBIMW NUCbMaMKU U
YyKasaHuAamKM HaumoHanbHoro baHka PK.

3. OTHeceHMe 3NEKTPOHHbIX AEeHEeXHbIX
CPeACTB K 0OBbEKTAM FparKAaHCKMX NpaB CTaBUT
BOMPOC O TOM, NPeAMETOM KaKUX CAENOK OHU MO-
ryT BbICTYyNnaTb MOMMMO OCYLLECTB/EHNA pacyeT-
HbIX GYHKUMIA. BbinonHeHne GyHKUMKM Hakonie-
HUA 9N1EKTPOHHbIMU AEHEXHbIMU CpeacTBaMy,
KaK U Be3HaNYHbIMU AEHEKHBIMU CPEACTBAMMU,
3aTpygHUTeNnbHo. [eHbrn 6e3 Kakux-nmbo orpa-
HUYEHUW BbINOMHAIOT GQYHKLMIO HaKoMIeHus,
Korga npuobpetatoT GopMy BeLLM, HA KOTOPYIO Y
CyObEKTOB BO3HMKAIOT BELLHbIE NPaBa, NoA/1exa-
wmMe 3almTe rocyaapctesom[12, c. 104].

Pasgensem MHeHWEe O TOM, YTO 3/1EKTPOHHbIE
AEHEeXHble CPeacTBa ABNAIOTCA OOBEKTOM FparK-
OAHCKMX MpaB, @ MMEHHO — BXO4AT B COCTaB
nHoro mmyuwectsa. OgHAKO HeNb3A COrNacuUTbCA
C TeéM, YTO 3NEKTPOHHbIE AEHEXHble cpeacTsa no
CBOEN CyTW He ABAAITCA AEHEXKHbIMU CpeaCTBa-
MW M 3HAYMTENbHO OT/IMYAtOTCA OT HuMX. o cyuwe-
CTBY, 9/IEKTPOHHbIE AEHEXKHbIE CPeaCcTBa — TaKMe

e OEeHbIM, KaK 1 HaZIndHble, U 6e3HanYHble, TO
€CTb BbIMONHAT O4HU U Te e 3KOHOMWUYECKMEe
GYHKUMM M 061a[310T OAHUMU U TEMU XKe topu-
ONYECKMMU CBOMCTBAMM.

AHanus npobnem, CBA3AHHbIX C MPAKTUYECKUM
NPUMEHEHMEM 3/1IEKTPOHHbIX AEHEr, KaK npasu-
N0, CTaNKMBaeT Hac ¢ bpemeHem A0Ka3blBaHMA
OCYLLECTBNIEHMA NAATEKEN U UX ASIUTENbHOCTbHO.
Tak»Ke o4yeHb BaKHO obecneunTb 6€30MacHOCTb
Mx 060pOTa C MPaABOBOM TOYKU 3PEHUA, MYTEM
MOBbILWEHMA KOJIMYECTBA M Y/YYLLIEHMA KayecTBa
CpeAcTB, 0becneymBatoLLMX 3aLWUTY onepaunin.Ha
npumepe 31EKTPOHHbIX AEeHET MOXHO yboeanTbes,
YTO BOMPOCHI, HEOOXOAMMbIE ANA PaspeLleHns u
peLeHnsa TaKKe HOCAT CXOXKMI XapakTep — 3TO
YHUMKaLMA NPaBoBbIX NPUHLMNOB MCNO/b30Ba-
Hus, bosee feTanbHasA pa3paboTka HOPMATUBHbIX
aKTOB W BBeAEHWE AONOJHUTENbHbIX NerasbHbIX
CpeAcTB 3awmnTbl. Micxoga 13 aToro, NepcnexkTMBbI
MX PasBUTMA B 06/1aCTU OPUCNPYAEHLMM Npea-
CTaBAAIOTCA MOJIOKUTE/IbHbIMUK, B TOM YMC/Ie Ha
OCHOBAHMW MONIOXKUTENBHOW 3apybeXKHON Mpak-
TUKMN.
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NOHATUE U NPABOBAA-NMPUPOAA CMAPT-KOHTPAKTA

AHHOTauuA

Ha ocHoBe aHanuM3a rpa*kAaHCKOro 3aKoHO4ATeIbCTBA, B TOM YMC/Ee HOBOro creumanbHoro dege-
pasibHOro 3aKoHa «O UNPPOBbLIX PUHAHCOBLIX AKTUBAX», aBTOP NPeAnpPUHMUMAET MOMbITKY OnpeaenunTb
NpaBoOBYIO NPUPOAY CMapPT-KOHTPaKTa. ABTOp OTMe4yaeT OTCYTCTBME IeraibHOro onpeaesieHns cMapT-
KOHTpaKTa M nosaaraeT, YTo B 3TOM HET NPaBoOBOM HEO6XOAMMOCTM. B cTaTbe BbiparkeHa aBTOPCKanA Mno-
3ULMA O TOM, YTO CMaPT-KOHTPAKT (MPOrpamMmMHbIl KoA) He ABASETCS HX OrOBOPOM, HU MHbBIM HOpUaAN-
Yyecknm pakTom, HM ocobon dopmoit caenku, HM LMPpoBbIM NpaBomM. 10 MHEHMIO aBTOpa, XOTA cam
CMapT-KOHTPAKT 1 He ABNAETCA IopUANYECKMM GaKTOM, HO 3aK/HOYEHUE, UCMIOTHEHME MU PaCcTopIKe-
HWe 40roBopa C UCMOAb30BaHUEM AAHHOW TEXHOIOTMIN NOPOXKAAET COOTBETCTBYIOLLME NPaBOBble MO-
cnencTeums.

KnioueBble ci0Ba: CMapT-KOHTPAKT, 6/10KYENH, MHGOPMALIMOHHbIE TEXHONOTUM, TPaXKAaHCKoe npa-
BO, 4,OrOBOP.
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CMAPT-KOHTPAKTIHIH TYCIHITI }XoHE K¥KbIKTbIK TABUFATbI

AHpaTna

A3aMaTTblK 3aHHAaMaHbl, OHbIH iWiHAe «LMbPAbIK Kap*Kbl/blK aKTUBTEP Typasbl» XaHa apHaiibl
depepangblk 3aHAbl Tangay HerisiHAe aBTOP CMapPT-KOHTPAKTINEPAiH, KYKbIKTbIK TabUFATbIH aHbIKTayFa
Tbipbicagbl. ABTOP CMAPT-KOHTPAKTIHIH, 3aHAbl AHbIKTAMACbIHbIH, YKOKTbIFbIH aTan eTe4i »KaHe
BOYFaHKYKbIKTbIK *afblHaH KaXXeTTiNiK 0K Aen caHaiabl. Makanaga cMapT-KOHTPaKTi (bafaapnamanbik
Ko4) WwapT Ta, 6acka 3aHabl paKTi ge, MaMifNieHiH epeKLle HbicaHbl Aa,uMdPAbIK KYKbIK Ta eMeC eKeHajri
Typasbl aBTOP/IbIK YCTaHbIM KepceTinreH. ABTOpAbIH, NiKipiHWe, CMapT-KOHTPAKTIHIH, ©3i 3aHAbl GaKT
60/1Maca ga, 0Cbl TEXHONOTMAHbI KO4aHa OTbIPbIN WapT XKacacy, opblHAAY Hemece By3y TUICTi KYKbIKTbIK
cangapfa akenegi.
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Abstract

Based on the analysis of civil legislation, including the new special Federal law "On Digital Financial
Assets", the author attempts to determine the legal nature of a smart contract. The author notes the
absence of a legal definition of a smart contract and believes that there is no legal need for this. The
article expresses the author's position that a smart contract (program code) is neither a contract, nor
another legal fact, nor a special form of transaction, nor a digital right. According to the author, al-
though the smart contract itself is not a legal fact, but the conclusion, execution or termination of the
contract using this technology generates appropriate legal consequences.

Keywords: smart contract, blockchain, information technology, civil law, contract.

B 2017 roagy Mpe3unaeHT Poccuiickon deaepa-
UMM YyTBEPAWA NepeyeHb NopyYeHuid No Bonpocy
NCMNoNb30BaHMA LNMPPOBbLIX TEXHONOTUWN B PUHAH-
coBoli coepe. Mpasutenbctey PP un LeHTpanb-
HoMmy baHKy Poccum bbino nopyyeHo o 1 uiona
2018 roga paspaboTaTb NOMNPaBKM K HAaLMOHaNb-
HbIM 3aKOHaM, HanpaB/ieHHble Ha onpeaeneHne
cTatyca UMOpPOBbIX TEXHONOMMIA, NPUMEHAEMbIX
B PUHaAHCOBOM cdepe, U UX MOHATUMN, TAaKMX KaK
umMdpoBaa 3aKaagHan, UMGPOBON aKKpPeaUTuUB,
KPMNTOBA/OTA, TOKEH, CMAPT-KOHTPAKT N HEKOTO-
pble gpyrue.

B 2018 rogy MuHuctepcteo puHaHcoB PP pas-
paboTano 3aKOHOMPOEKT O UMPPOBbLIX PUHAHCO-
BbIX aKTMBAX, B KOTOPOM CMapT-KOHTPAKT paccma-
TPUBANCA KaK COrnalleHne B 3/1eKTpoHHOM ¢op-
maTe, B KOTOPOM fpaBa U 06A3aHHOCTK onpese-
NATCA U BbINOAHAKTCA MyTEM aBTOMATUYECKOro
BBOAa UM(POBbLIX 3anuceirt B 3apaHee onpeae-
JIeHHOWM Noc/nefoBaTeNbHOCTM U MPWU HacTynae-
HWUM onpegeneHHbix obctoaTenbcts. OpHaKo,
3aKOHOAATENb HEe NoAaAeprKan 3aKpennéHHbI B
3aKOHOMNPOEKTe MOAXOA K KBaMPUKaLMmM cmapT-
KOHTpPaKTa B KayecTBe COIMalleHUA B 3NEKTPOH-
Hom popmaTe B AanbHenwem cam 3aKOHONPOEKT
6bln peanu3oBaH U BCTyNuA B cuay ¢ 1 AHBaps
2021 roaa, Ho 6e3 yKa3aHHOro NOHATKSA.

MpoekT ®enepanbHoro 3akoHa «06 anbTep-
HaTUBHbIX crNocobax NPUBAEYEHUA NHBECTULMNINY
(KpayadaHamHr) 4oNOAHAN yKa3aHHOE Bbile Mo-
HATUE TEM, YTO B OTHOLUEHUM CMAPT-KOHTPAKTOB
MOryT BbITb NPeAnpPUHATLI ONpeaeNieHHble Ael-
CTBMA, HanpaB/ieHHble Ha YCTaHOB/IEHME, U3Me-
HEHWe UM NpeKpalleHne NpaB M 06A3aHHOCTEM
YYaCTHUKOB WMHBECTULMOHHOM nnaTdopmbl. Of-
HAKO, U 3TO NOHATME HEe HALL/I0 3aKOHOAATENbHO-
ro 3akpensenus [1].

B ogHOM M3 aHanuTu4yeckux ob63opos LleH-
TpanbHbI baHK PO onpepenaeT cmapT-KOHTPAKT
KaK [0roBop Mexay AByma M Hosee CTOpoHa-
MK 06 YyCTaHOBNEHUW, UBMEHEHUWN UK MNPEKpa-
WEHUN HOPUAMYECKMX NpPaB U 06sA3aHHOCTEN, B
KOTOPOM 4acCTb WAW BCE YCAOBMA 3aMUCbIBAtOT-
€A, UCMoAHATCA U/MAn obecneymBatoTcA Kom-
NblOTEPHBIM  AITOPUTMOM  AaBTOMATUYECKM B
cneunanmnsnMpoBaHHOM NporpammHon cpege [2,
c. 2].

BaxHble nsmeHeHuna npomsownu 8 2019 roay,
Korga B ctatbto 309 lparkaaHCcKoro Kogekca PP

6b1n1 fob6aBAEH NYHKT 2: YCNOBUSAMM CAENKN MO-
YKeT ObITb NPeAyCMOTPEHO UCMONHEHUE ee CTOo-
POHAMM BO3HMKAOLLMX U3 Hee 06A3aTeNbCTB NpuU
HacTynaeHun onpeaeneHHbix 06cToaTenbeTs bes
HanNpaB/NEeHHOro Ha ucnonHeHwe obasaTenbcTea
OTAENbHO BbIPAXKEHHOro AOMNO/IHUTE/IbHOTO BO-
NIen3bABNEHNA ero CTOPOH NyTeM MpUMEHEeHUs
MHOOPMALMNOHHBIX TEXHONOTMMU, ONpPeaeneHHbIX
YCNOBUAMM CAENKU. XOTA CaM TEepMWH CMapT-
KOHTPAKT 34eCb TaKKe 3aKoHoAaTesem He npu-
MEHEH.

TakMm 06pa3om, HeACHO: ABAAETCA I CMapT-
KOHTPAKT CaMOCTOATE/IbHOW [0roBOPHOM KOH-
CTPYKUMENn mam oTtHocuTca K dopme A0rosopa,
npeactasnset M coboin undposyto bopmy nam
3TO oTAeNbHOe ycnosue porosopa? Kakum o06-
pa3oM OH COOTHOCUTCA C MOHATMEM LM POBbLIX
npas?

CnepyeTt 3ameTuTb, YTO BOMPOC O MPaBOBOW
npupoae CMApPT-KOHTPAKTa ABAAETCA AMUCKYCCU-
OHHbIM.

Tak, no mHeHuto .A UcynoBa cmapT-KOHTPAKT
ABNAETCA HEKMM KOMMbIOTEPHbIM KOAOM, MO-
CTPOEHHbIM BHYTPWU OMNpeaeNéHHON 610KYEMNH-
CETU, 3aKIHOYEHHBIM MeXAy ABYMS WMHAMBUAA-
MW, NMPU 3TOM MHAUBUAbI OCTAKOTCA aHOHUMHBI-
MW, @ YCNOBME KOHTPaKTa MEepMaAHEHTHO Mpo-
NUCbIBAtOTCA B BNIOKYEMH-CETU U AOCTYMNHbI AAA
BCeX noJsib3oBaTtenei cetu. McnonHeHne cmapTt-
KOHTPaKTa BbI3blBAETCA HEKMMU 334aHHbIMU
nocnefoBaTesibHbIMU  COBBbITUAMM, Hanpumep
- [laTOM UCTEKaHMA CPOKa KOHTPAKTa, noc/sie Yero
KOHTPAKT BbINOJIHAETCA aBTOMATUYECKM COMTAaCHO
3aZaHHbIM NapameTpam caenku [3, c. 26].

[.A. TlaBnoBa oTmeyvyaeT CMapT-KOHTPAKT Kak
CorflaleHmne B 3NeKTPOHHON dopme, MopoKAato-
Liee npaBa M 06A3aHHOCTU MEXKAY YY4aCTHUKaMM
rpagaHCKo-NpaBoBoro obopoTta M HanpasBaeH-
HOe Ha WX BO3HMKHOBEHMWE, U3MEHEHWe W npe-
KpalleHve npu cobatofeHun onpeaeneHHblx
ycnosui. [4, c. 119].

N.I. EpumoBa mn 0.b. Cnusemosa pasnuyatoT
CMapT-KOHTPAKT KaK KOMMbIOTEPHbIN KOA, U KaK
rpa4aHCKO-NpaBoBOlM A0roBop (MpaBooTHOLIE-
Hue) [5, c. 25].

A.N. CasenbeB onpenennn CMapT-KOHTPAKT
KaK «[l0roBop, CyLlecTBylOWwunin B dopme npo-
rPaMMHOIoO KoAa, WMMMNJIEeMEHTUPOBAHHOIO Ha
nnatdopme Blockchain, KoTopblit obecneunsaeT
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aBTOHOMHOCTb W CaMOMWCMNONHUMOCTb YC0BUIA
TAKoro A0roBopa no HacTynJeHUn 3apaHee onpe-
AeNeHHbIX B Hem obcToATenbcTs». [6, c. 33].

TakMm 06pPa3om, MOMKHO BblAENUTb CAeayto-
wme 0Co6eHHOCTU CMAPT-KOHTPAKTOB:

® CMapT-KOHTPaKTbl COCTOAT W3  YC/0BUM
«EC/I..., TO...», B pe3y/nbTaTe UCNONHEHUSA, KOTO-
PbIX MPOUCXOANT 3aNnUCb MHPOPMaLUKN B pacnpe-
[eneHHbIN peecTp, NPMBOAALLEN K U3MEHEHWUIO
€ro COCTOAHMUS;

® MpaBWNa BbIMNONHEHUA CMAPT-KOHTPAKTOB
He MOryT 6blTb M3MEHEHbl NOCAEe COMIacoBaHMA
CO BCEMMW YYaCTHUKAMU;

® CMapPT-KOHTPAKTbl CO343t0TCA C NpPUMeHe-
HMEM f3bIKOB MPOrpamMmMMPOBaHMUA, BCeacTBME
Yyero MMHUMU3UPYIOTCA BO3MOXKHOCTU pasHoYTe-
HUIA;

® cpefa 3anycka U NOALEPHKKN UCMONHEHUSA
CMapT-KOHTPAKTOB MpPeAoCTaBAAET HAAEXHbIN
MeXaHu3M BepuduMKaummu, obecneymsatowmi
NPO3PayYHOCTb C TOYKU 3PEHMUA MOATBEPKAEHMA
KOPPEKTHOCTN W MOAJIMHHOCTM yyeTa onepauuii,
M NPY 3TOM CBOAMUT K MUHUMYMY PacKpbITUE AaH-
HbIX BEPUOUKATOPY M MPOUMM TPETBUM AnLAM [2,
c. 3].

KaK 1 B 06bl4YHbIX OroBOPaXx, OTBETCTBEHHOCTb
33 HEUCMONIHEHWE U/IN HeHaa/1exKallee UCnosHe-
HWEe CMapT-KOHTPAKTA NIEXKMUT HA er0 CTOPOHE U He
PacnpoCTPaHAETCA Ha TPETbUX ANL,

HekoTopble aBTOpbI, TakMe Kak J1.10. Bacunes-
ckana, b.b. HarpoacKkaa packpbiBatoT MCNONb30Ba-
HWe TeXHONOorMM 6I0KYEeliHA C TAKMMMK KOHTpaK-
Tam. Hanpumep, cMapT-KOHTPAKTbl pasmeLLatoTca
B KOMMbIOTEPHYIO MPOrpaMmmy, KOTopas ycTaHaBs-
IMBaeT npaBuaa pPasMeLLeHMA, AaeT NOoay4uTb
onpeaennTb UHY0 MHGOPMaLMIO UAN U3MEHUTb
ee paHHble. OCHOBOM ABNAETCA MPOrPaMMHbIN
KOZL, MOCTPOEHHbIN NO MPOTOKOJY, K KOTOpOMY
NpPUMeHAeTCA NpocTble npasuna "ecnm ectb'.
Ha ocHOBaHHbIX TexXHOMOIUAX B0KYEKa cMmapT-
KOHTPaKTbl 3aK/OYaloTCA NyTeM Mporpammmpo-
BAHWA, U NOC/E y¥Ke NepesatoTca B camy CUCTEMY
610K4YeliHa. CMapT-KOHTPAKT MOXKeT ObITb Aoro-
BOPOM KYM/AW-NPOAAXKMW, AOroBOPOM apeHmabl U
OPYrMMU BUAAMM cornaweHum [8, c. 5].

N1.H0. BacuneBckas OTmMevaeT B3aMMOCBA3b
CMapT-KOHTPAKTA C NPOrpamMmMHbIM KOLOM, HO, K
COXKa/NIeHUI0, 3Ta B3aMMOCBA3b He KBaAnpuUum-
poBaHa U noapobHO He onucaHa, a cam cmapT-
KOHTPAKT onpeaensaerca Kak Aorosop (cornaiwe-
Hue) [7, c. 163]. B.b. Harpoackaa npuaepxusa-
eTca cneayolen nosmuum: «ocobas, BbiCOKas
HaZEeXXHOCTb YCNOBUA CMapT-KOHTPaKTa Heob-
XOAMMa, MOTOMY YTO, eCAM CUTyauus He byaet
NONHOCTbIO onpeAeneHa, BbINONHUTL €€ NO KOH-
TPaKTy byaeT HEBO3MOXKHO» [8, c. 7]. NoCKoNbKy
CMapT-KOHTPAKT 3aBUCUT OT KOAa, OWNOKK B Koae
MOTYT MPUBECTU K HEMCNONHEHUIO. Pa3paboTumK
NporpamMmmbl LOKEH HECTU OTBETCTBEHHOCTb 33

OWKNBKY B KoAge, HO MOryT BbITb PACCMOTPEHDI U
Apyrve BapuwaHTbl pacnpeaeneHua puckos. [Mo-
CKOJIbKY 3aMm1CcK CO BpEMEHEM YCTapeBatoT, OTMe-
HUTb TPAH3aKUMIO B CaMOM CUCTEME HEBO3MOMK-
Ho. Ecn TpaH3aKuma He meHsaeTcA, fobasnAtoTcA
TONbKO 6/10KM € HOBOM MHPopmaumelt. OgHaKo
CTOPOHbI MOTYT 3aKHOUYUTb AONONHUTENBHOE CO-
rnaleHme K 3TOMy CMapT-KOHTPAKTY MK 3aK/to-
YWUTb HOBbIN CMAPT-KOHTPAKTY.

MOHO OTMETUTb, YTO TEXHONOTMM BNOKYENHA
TECHO CBA3aHbl C 6e3HaIMYHbIMU U BECKOHTAKT-
HbIMW CUCTEMAMM ONaTbl TOBAPOB U yCAYT. BOK-
yeliH OXBaTblBAET BCE COLMANbHO-3KOHOMUYECKMNE
OTHOLLEHUSA - OT PacyeToB [0 OPraHU3aLMOHHOM
CTPYKTYPbI tOPUANYECKUX NINL, U CUCTEMbI ayTCOP-
CUHra. AKTMBHbIE YY4aCTHUKKU undppoBoro busHe-
ca, Takue Kak Uber n Airbhb, ogHumu 13 nepsbix
npumeHnnn texHosoruio Blockchain [6, c. 166]. 3a
pybexom cdepa nprUmeHeHUA CMapT-KOHTPAKTOB
[0CTaToOYHO WNPOKa: baHKoBCKanA cdhepa (ocobeH-
HO B CUCTEME aKKPeaUTUBOB AW KPeaUTOBaHMA),
rocy4apCcTBEHHbIE YCAYTU, NPOAAXKa KPUMNTOBASIO-
Tbl, ynpaBaeHne GUHAHCOBbIMM aKTUBAMM U 4.

Ha Haw B3rnsg, TepmuH "CcMapT KOHTpakT"
BK/IIOYAET, NpeXAe BCero, 3N1eKTPOHHbIE YC/I0BUA
KOHTpaKTa. YC/NI0BMA KOHTpPaKTa, COMNacoBblBae-
Mbl€ CTOPOHOM, UCNOJIb3YIOLWEN CMapPT-KOHTPAKT,
He ABNAIOTCA CMapPT-KOHTPAKTOM, a NpeACcTaBAAoT
cob0W 31eKTPOHHYI0 GopMy cornlalleHms o nepe-
Jaye MMyLLEecTBa, BbINONHEHNM PaboT, OKa3aHMKU
ycnyr.

CornacHo mameHeHnam B K P® ycTaHasu-
BaeT HOBbIM crnocob coBeplueHMA MUCbMEHHOW
[OOrOBOPHOM KOHCTPYKLMU C WMCMOAb30BAHUEM
3NEKTPOHHbIX WKW WHbIX TEXHUYECKUX CPeacTB
— paspelLaeTcs Mcnonb3oBaTb Atob6oW cnocob
NOEHTUOUKALMM NNLA, COBEPLLMBLLETO CAENKY —
B 3TOM C/ly4ae TpebOBaHWE O Ha/IMYMMK ero noa-
MUCKU CYMTAETCA BbIMOAHEHHbIM (MYHKT 1 cTaTbK
160 TK P®).

AHaN0OrM4YHo BbIN U3MEHEH NYHKT 2 cTaTbk 434
MparkaaHCcKoro kogekca Poccuiickon ®epepauum,
KOTOPbIM FNacuT, YTO AOrOBOP B MUCbMEHHOM
dopme MOKeT ObITb 3aK/AOUYEH MyTeM COCTaB/e-
HWA OLHOr0 AOKYMEHTa (B TOM YMCae 3N1EeKTPOH-
HOro), MOAMMCAHHOrO CTOPOHaMM, UM obmeHa
nMCcbMamu, TeferpaMmamMm, 3NeKTPOHHbIMU A0-
KYMeHTaMu IMB0 MHbIMWU AAHHbIMKU B COOTBET-
CTBUWM C NpaBuiamu ab3aua BTOPOro nyHKra 1
ctatbn 160 Hactoswero Koaekca. lNMucbmeHHasn
dopma caenku cumTaeTca cobatogeHHOM TaKKe B
C/ly4yae COBEpPLUEHMA IULLOM CAENKN C MOMOLLbIO
3N1EKTPOHHBIX MO0 UHbIX TEXHUYECKUX CPeAaCTB,
NMO3BO/AOWMX BOCNPOM3BECTM Ha MaTepuanb-
HOM HOCUTeNEe B HEM3MEHHOM BUAE coaepKaHme
COENKM, NPU 3TOM TpeboBaHME O HaAM4YUKU Noa-
MUCK CYMTAETCA BbINONHEHHbIM, €C/IN UCNO/b30-
BaH /060l cnocob, No3BONAOWMIA LOCTOBEPHO
onpeaenvTb ML, Bbipa3mBLLEE BOJIHO. 3aKOHOM,



KOH®EPEHILIUS / HAYYHBIE TPY/JbI "OALJIET". Ne 2. 2022

45

WHbIMW NPABOBbIMM AaKTAMM U COTALLEHNEM CTO-
POH MOMET ObITb NPeayCMOTPEH cheuunanbHbi
cnocob AOCTOBEPHOro onpeseneHus Auua, Bbl-
pasusLuero Bosto (cT.160 MK P®) [9]. Takmum obpa-
30M, HMKAKoOM HOBOM dOopMbl 4OrOoBOpPa NpU 3TOM
He BO3HMKaEeT, CYMUTAETCA, YTO Npu cobatogeHUn
[OAHHbIX YC/I0BUIM AOTOBOP 3aK/IOYEH B OObIYHOM
nMcbMeHHoM Gpopme.

CMapT-KOHTPaKT MMMNJIEMEHTUPOBAH B pOC-
CUICKYIO ULMPPOBYHO COLMANTBHO-9KOHOMMUYECKYHO
napagurmy M3 aHr10-CakCOHCKOW MpaBoBOM ce-
mbu. OnpegeneHne TePMUHOB, MPaABOBOM NPUPO-
bl KOHCTPYKUMK, NPaBoOBOM KBaaudUKauum ao-
rOBOPOB AB/AETCA KOHCTUTYTUBHbIM MPU3HAKOM
POMAHO-TepMaHCKON NpPaBOBOM CeMbW, 3HaYM-
TE/IbHYIO YacCTb 3/1IEMEHTOB KOTOPOM BOCMPUHANA
poccuiickaa npaBoBas cucTeMa. YKasaHHble yep-
Tbl POMAHO-TEPMaHCKON MpPaBOBOI CeMbW B 3a-
pybexHoM nuTepaTtype KBa/MPULNPYIOTCA B Ka-
YyecTBe NPaBOBON TPaAULMM U 0ByCNaBNMBAIOTCS
NCTOPUYECKMMM OCOBEHHOCTAMKU U peuenumen
PUMCKOrO npaBa. TaKMe CBOMCTBA OTCYTCTBYHOT
B aHINO-aMepPUKAHCKOM MPaBOBOM CUCTEME, YTO
nossosser cybbektam npasa 6onee cBoboaHO
MCMONb30BaTb HOBbIE WM 334acTyld HEMOMMEHO-
BaHHblE MPaBOBble KOHCTPYKUMUKU. B CBA3U € 3TUM
HeL,enecoobpasHO NOAUYNHATD aHI0-CaKCOHCKYHO
KOHCTPYKLMIO AOCTAaTOYHO KECTKMM pPamMKam poc-
CMIACKOW MpaBOBOM CUCTEMbI, CTPeMACb nepe-
BECTU MPOrpPaMMHbIN Kog B [0roBopHyto ¢op-
My. [porpammHbIii Kof MOXKET NPUMEHATbCA B
OU3HeC-NPaKTUKe HE3aBUCMMO OT HaaN4uMA UK
OTCYTCTBUS JOTOBOPHOM KOHCTPYKLUN.

Tak)Ke BbI3blBa€T COMHEHUA MNpeasoxKeHne
HEKOTOPbIX aBTOPOB JierasnM3oBaTb MOHATME
CMapT-KOHTpaKToB B PenepanbHOM 3akoHe «06
MHPOPMALNN, MHOOPMALMOHHBIX TEXHOMOTUAX
M 0 3awWwmTe MHGOPMaLMM», NMOCKONbKY AaHHbIN
depepanbHbIl 3aKOH MMEET MHOM NpeaMeT pery-
JIMPOBAHUSA — 3TO OTHOLIEHWA, BO3HUKAlOLWME Npwn
OCYLLECTBAEHUN MpaBa Ha MOUCK, MNOAyYeHue,
nepeaayvy, NPOU3BOACTBO M pPaACMPOCTPaHEHMe
MHbOPMALUKN; MPUMEHEHUU MHPOPMALLMOHHDIX

TexHonormn; obecneyeHun 3aWMTbl MHPOpPMa-
umm (ct. 1) [10]. Kak n3BecTHO, MHpopMaLma ceit-
Yac MCKIOYEHA M3 YMC/Ia OOBEKTOB rPaXKAaHCKUX
npas (cT. 128 TK P®).

BmecTe cTem, KBaMPUKaLLMA CMAPT-KOHTPAKTA
KaK CaMOMCNOJIHAIOWEroca KOHTPaKTa YMycKa-
€T U3 BMAY BaXKHbl MPU3HAK CMapT-KOHTPaKTa
- NMPOrPaMMHbIN KOA, MOXET UCNO/Ib30BaTbCA He
TO/IbKO A1 UCMO/IHEHMA KOHTPAKTa, HO U A1 ero
3aK/IOYEHMA, @ TaKXKe /18 TeX C/ly4aeB, Korga Mo-
MEHT 3aK/IIOYEeHUs U UCTOIHEHUS A0roBopa Co-
Bnagator.

Ha Haww B3rnsg, "cmapT-KOHTpakT" (B nepesoae
— YMHbIN KOHTPAKT) — 3TO 0coban KomnbloTepHas
nporpamma, Kotopas OoTCaexuBaeT n obecneyu-
BaeT MCMosHeHMe 06A3aTenbCcTB, YC/IOBUA MNpPU-
MEHEHWs KOTOPOW BblIM OrOBOPEHbI CTOPOHAMM.
B Takom "KOHTpakTe" CTOPOHbI YCTaHABAMBAIOT
YCNOBUA CAENKWU, OTBETCTBEHHOCTb 33 HEMUCMon-
HEeHWEe M noAanucbiBaloT ero LMdpPoBbIMU MNOA-
nucAamn. CMapT-KOHTPAKT (KOMMblOTepHasa Mnpo-
rpaMma) camMocCToATENbHO OnpeaenseT, BCe K
ycnoBusa cobntogeHbl, Kakue HapyweHua 6biau
aonyuweHbl. Mpu 3TOM NPUHMMAET COOTBETCTBYHO-
Wwmre peweHnsa no oGopMIEHUIO U UCTIOTHEHUIO
COENKM, Nepefaye AeHEr WUAW APYroro umylle-
cTBa, 6/IOKMPOBKE CYeTa U T.A4.

Mo 3ambiC/ly 3aKoHOZATeNsA, NocNe NAEHTUPK-
KaLMu Nosb30oBaTes1el B CUCTEME UX AasibHeNLWee
nosefeHMe MNOAYMHAETCA aANTOPUTMY KOMIMbIO-
TEPHOM NPOrpammbl, OPraHU3yoLWEeNR CeTb, U Ye-
NIOBEK, KOTOPbIN "nokynaet" BUpPTyasnbHbi 06b-
eKT (LMdppoBOEe NPaBo), aBTOMATUYECKUN NONyYaeT
3TOT 06BbEKT. BarkHOe 3HauyeHne nNpu 3TOM UMeeT
No/b30BaTENbCKOE COrNaLleHue.

M3 BbILWEN3NOKEHHOTO MOXHO CAenaTb Bbl-
BOZ, YTO CaM CMapT-KOHTPaKT (MporpammHbiit
Kof) He ABnseTcA puanYeckum GpakTom, HO 3a-
KNIOYEHWUE, UCMOJIHEHWE WU PACTOP)KEHUE A0-
roBopa C MCMo/sb30BaHUEM AAHHOW TEXHOOTUU
NMopoOKAaeT COOTBETCTBYOLME MPABOBble MO-
cneacTeums.
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Annotation

The article considers the filing of counterclaims by states against foreign investors in international
investment arbitration. This issue is being actively discussed within Working Group Il within UNCITRAL.
The main importance is given to the presence of the necessary criteria, which the counterclaim of the
states must meet in order to consider it on the merits by the investment tribunal. Judicial decisions of
international investment arbitrations are given as examples of filing counterclaims by the state.

Key words: state counterclaim, foreign investor, international investment arbitration, private law
contract, domestic national law, international law, international treaties.

CoBpemeHHadA cMcTemMa PacCMOTPEHUA MeX-
OYHAPOAHbIX MHBECTULMOHHbBIX CMOPOB Xapak-
TepusyeTca acCMMETPUYHOCTbIO, KOoTopasa 3a-
KAtoYaeTcA B TOM, YTO MHOCTPaHHbIE MHBECTOPbI
MOTryT MofaBaTb WMCKM NPOTUB NPUHUMAIOLMX
WHBECTULMWN TOCYAAPCTB, O4HAKO BO3MOXKHOCTU
nocnefHUX B NpeabABAeHUN BCTPEYHbIX MCKOB
B OTHOLUEHMW MHBECTOPa OrpaHunyeHbl. AKTyasb-
HOCTb Mpo6sieMbl 3aKO4aEeTCA B TOM, YTO Mpu
CYLLECTBOBAHMM TAaKOM AUCFAaPMOHUU MEXKAY ro-
CYL,apCTBOM M MHBECTOPOM, FOCYAapPCTBO BbIHYX-
OeHOo npuberaTb K AEHOHCAUMU MEXAYHapos-
HoOro forosopa. Mo3ToMy O4YeHb BaXKHO B TaKOW
CUTYaLMM HalTM Komnpomuce ansa obecneyeHusn
6anaHca mexay BO3MOMKHOCTAMU MHBECTOPA M
rocygapcrsa.

B 2017 roay 6bina co3aaHa Pabouasrpynnalll s
pamkax FOHCUTPAN (Working Group Ill: Investor-
State Dispute Settlement Reform),roe obcyaa-
tOTCA NpeaioXKeHUA No pebopMMPOBAHUIO CUCTE-
Mbl pa3peLleHna MHBECTULLMOHHbIX COPOB, B TOM
yncae MHCTUTYTa NpeabABAEHUA rocyaapcTBamm
BCTPEYHbIX MCKOB B MEXAYHAaPOAHOM WMHBECTU-
UMOHHOM npouecce. KoHceHcyca mo gaHHOMy
Bonpocy cpeau rocypapcre-dyneHos HOHCUTPAS
noka Hert. [naBa generauum Poccuiickon depepa-
uunm B Paboueii rpynne Il KHCUTPANT AnekcaHgp
MnaxoB yKasan To, HTO B OCHOBHOM 32 aKTMBHOE
MCMNO/Ib30BaHWE rocyAapcTBamMm NpaBa npeabas-
NATb BCTPEYHbIE UCKM aKTUBHO BbICTYNALOT CTPaHbI
NaTUHCKOM AMEPUKN, UMEIOLLMM 3HAYUTENbHbIN
ONbIT Yy4acTUA B MHBECTULMOHHbIX cnopax. Poc-
cuiickaa ®esepauma A0 HACTOALLErO BPEMEHU He
npeabaABAAaa BCTPEYHbIX MCKOB K MHBECTOPAM,
HO POpManbHOro 3anpeTa Ha UX NpeabABieHUE
B 3aKoHogaTenbcTBe Poccuiickont Pepepaumm m
NPaKTUKe WUHBECTULMOHHOIO apbutpaxa He co-
aepxutca. Mo mHeHMto MUHIKOHOMPA3BUTKA,
pedopmMmMpoBaHNE AAHHOFO MHCTUTYTA AONKHO
ObITb B3BELIEHHbIM, Y4YUTbIBAaTb MHTEPECHI KaK ro-
Cy[apcTB, TaK M MHBECTOPOB. B HacToALee Bpems
MMWH3KOHOMPa3BUTUA NpopabaTbiBaeT NO3ULMIO
Poccuiickon depepaunn no Bonpocy nNpaBoBOro
perynnMpoBaHuA UHCTUTYTa BCTPEYHbIX UCKOB ro-
CY[apCTB K MHBECTOPAM C 3aUHTepecoBaHHbIMU
POCCUNCKMMM OpraHamm rocyaapCTBEHHOM Bna-
ctm [1].

CornacHo 3anucke CekpeTapuaTta no nosoay
BO3MOXKHOIM pPaboTbl Mo pedopMUPOBAHUIO CU-
CTeMbl YperyanmpoBaHUA CNOPOB MeXKAY MHBECTO-

pamu M rocygapcrteamu, nposoaumon Pabouen
rpynnon Il ot 22 aHBaps 2020 roga, paccmoTpe-
HMe BCTPEYHbIX MCKOB BMECTE C MepBOHaYabHbIM
WCKOM B paMKax OfHOTO NPOM3BOACTBA OA4HUM U
TEM Xe TPeTenCKMM Cyaom sBAsSieTCA Xopoluen
NPaKTUKOW, TaK KaK MOXeT NOBbICUTb NpoLeccy-
anbHyto 3¢GPEeKTUBHOCTb M NO3BOAUT M3berKaTb
MHOXECTBEHHbIX NPOM3BOACTB B PaMKax pPa3HbIX
$OpPYyMOB C y4aCTUEM OAHMX U TEX Ke CTOPOH.
OcHoBHas npobsema cOCTOMT B TOM, YTO WHBe-
CTMLMOHHbIE AOTOBOPbI HaNnaraoT 06A3aTenbCTBa
Ha NPUHMMAtOLWMe rocyAapcTBa, B TO BpemMs Kak
ONA WHBECTOPOB He MNpPeAyCMOTPEHO HUKAKMUX
00653aTe/IbCTB MW YCTAaHAB/IMBAOTCA OYEHb Orpa-
HUYeHHble 06f3aTeNbCcTBa. ITO OrpaHUYMBAET
BO3MOXHOCTW FOCYAapCTB-OTBETYNKOB MpPeabas-
NIATb BCTPEYHbIE UCKMN B OTHOLLIEHMM MHBECTOPA —
MCTLA 33 HapyLleHWe ero 06sA3aTenbCTB NO A0ro-
BOPY. BCTpeuHble MCKM MOTyT BbITb TaKKe npesb-
ABNEHbl B CBA3M C HapyleHWeM WHBECTOPOM
00653aTe/IbCTB MO MHBECTULIMOHHBIM KOHTPAKTaM,
a TaKKe B CBA3M C NoBeAeHNEeM MHBECTOPA, KOTO-
poe NPMBENO K HAaPYLLUEHWUIO UK HecobntoaeHMo
BHYTPEHHEro 3aKOHOAATENbCTBA MU HOPMATUBHbIX
aKToB. Tem He MeHee TaKMe UCKM peaKo npenb-
ABNAANCL B GOpPMe BCTPEYHbIX MCKOB B PaMKax
YPEerynMpoBaHmMa CNOPOB MeENXKAY MHBECTOpamu
M TrocyfapcTBamMM Ha OCHOBE [OFOBOPOB; CKO-
pee, rocygapcTea 0bpallatoTcs B HaLMOHaAbHble
cyabl, 4tobbl A06UTLCA YAOBNETBOPEHUA CBOMX
TpeboBaHU.

Paboyasa rpynna B HacToALLe BpemsA paccma-
TPUBAET pas/iMyHble Cnocobbl OcyLecTBAEHMUA
pedopm, 4Tobbl 0becneynTb OCHOBY A5 paspe-
LUEHMA BCTPEYHbIX UCKOB CO CTOPOHbI FOCYAapCTB-
OTBETYMKOB. Hanpumep, B WHBECTULMOHHbIE
[OrOBOPbl MOMHO BK/IIOUUTb MONOMKEHUA 06
00653aTeNIbCTBaX MHBECTOPOB. AHANOMMYHbIM 06-
pa3om, NONOKEHNA O BO3MOXKHOCTM NpeabsaBe-
HWA BCTPEYHbIX MCKOB, A TaKXKe O NPUEMIEMOCTH
TaKUX MCKOB MOTYT BbITb MPAMO BK/OYEHbI B UH-
BECTULMOHHbIe AoroBopbl. Kpome Toro, Tpeteit-
CKMM CyAam MOXKHO 6bls1o bbl AaTb peKoMeHAaa-
LM OTHOCUTENIbHO MOC/ef0BaTeNbHOrO NOAX0A4a
K BCTPEYHbIM UCKam [2].

PaccmoTprMm BO3MOXKHOCTb rocyaapcTs noaa-
BaTb BCTPEYHbIE UCKM Yepes NONOKEHUA MEXAY-
HapoAHbIX HOPMATUBHbIX MPaBOBbLIX aKTOB. Ba-
WWHITOHCKAA KoHBeHUMA 1965 r. «O nopagke
paspeleHns WUHBECTULMOHHbIX CMOPOB MeXay
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rocylapCTBamm M MHOCTPAHHbIMM AnL@MKn», Ap-
6uTpaxKHbIN pernameHT KOHCUTPAN 2010r., a Tak-
e ApOuTpaXKkHbI pernameHT Toprosoi Manatbl
CTOKrosibMa cogepKaT MNoNOKEHNS O BOSMOMXKHO-
CTW NoAayYn BCTPEYHOTO UCKA rocyaapcTBOM Mpo-
TUB WMHBECTOpa. XOTA npoueccyanbHble HOPMbI
npeaycMaTpMBaloT BO3MOXKHOCTb NpeabaBAeHUs
OTBETYMKAMM BCTPEYHbIX MCKOB, BOMPOC O TOM,
noAnafaeT M BCTPEYHbI UCK Mo, PUCANKLMIO
TPEeTencKoro cyaa, Haan4yme 4acto noasepraercs
COMHEHMUIO.

KpuTepmum BCTPEYHOro WMCKa rocyaapcrs Ans
PacCMOTPEHUs ero no CyLlecTBy WMHBECTULMOH-
HbIM TPMBYHaOM:

-Ha/MuMe KOMNETEeHUMU WHBECTULMOHHOIO
TpubyHana Ha paccMoTpeHMEe BCTPEYHOTO MUCKa

-TECHOW CBA3W BCTPEYHOrO WMCKa rocyaapcrsa
C NepBOHAYa/IbHbIM MCKOM WMHOCTPAHHOIO MHBE-
cTopa

-BblIB/IEHWE TOro NPaBOBOr0 OCHOBAHUSA, KO-
TOpoe noporkaaeT 0bA3aTeNIbCTBa MHBECTOPA MO
OTHOLLEHUIO K NPUHMMatoLLLEMY rocyaapcTsy [3].

Cornacne CTOpPOH Ha paccMOTpeHWMe BCTpeY-
HOro MCKa B MeXAYyHapOoAHOM MHBECTULIMOHHOM
apbuTpake ABAAETCA OCHOBaHME A5 pacCMoTpe-
HWSA BCTPEYHOro MCKa B apbuTtparke. Cornacue ro-
CydapcTBa Ha paccMoOTpeHMe crnopa B apbutparke
COOEPKUTCA B apOUTPaXKHON OroBOpKe ABYCTO-
POHHEro MHBECTULMOHHOIO 0rOBOPA NN B MEXK-
OYHApPOAHOM WMHBECTULMOHHOM COFNaleHnKn, a
cornacnme MHBECTOpA BbipakaeTcs B nogaye Mm
NCKOBOrO 3anaBsieHMA. [lo3ToMy OcHOBHas 3aAa-
Yya apbuTparka CoCTOMT B onpeaeseHnn cornacus
CTOPOH Ha paccMOTpeHMe cnopa B TpubyHane n B
oTBETE Ha BOMPOC, NOAPA3yMeBaeT /i TaKoe Co-
rnacue CTOpoH BO3MOMXKHOCTb NOAa4M BCTPEYHOTO
NCKa K MHOCTPaHHOMY UHBECTOpY.

CywiecTBytoT 2 rpynnbl $pOpMyIMPOBOK O pas-
peLleHnn NHBECTULMOHHbIX CMOPOB:

-lWMpoKas GOPMY/INPOBKA;

-orpaHuuuTenbHas GopmMmynnpoBKa.

OrpaHuMunTeNIbHAA OroOBOPKA MMEET cleayto-
WMA BMA: «MNoAfiexaT PacCMOTPEHUo B apbu-
Tparke Ccnopbl, BbiTeKalowme M3 0653aTeNbCTs,
cogepKawwmxca 8 MUC». [laHHbIN BMA, OrOBOPKM
He MOo3BONSET rocyAapcTBy NoAaTb BCTPEYHbIN
WCK, TaK KaKk B 6osnbwunHctee caydyaes MUC He
coaepKaT HUKaKMX 0b6a3aTenbCcTB MHBECTOpa No
OTHOLLEHUIO K rocyaapcTsy, B OTAMYMeE OT 068-
3aHHOCTEM NPUHMMAIOLLEro rocygapcTea, mno-
CKONIbKY CaM MHOCTPaHHbIA MHBECTOP BbICTynaeT
B KayecTse TpeTbero anua otHocntenbHo MUC un
He ABNAETCA HenocpeacTBEHHOM CTOPOHOM TaKo-
rO MEeXrocyapCTBEHHOIO COrMAleHUs, KoTopoe
TEM HE MeHee HaJenseT ero psagom npas u npe-
nmyulects. B aene Roussalis v. Romania (2011)
[4] apbuTpaxk MOCTaHOBWA, YTO AOMYCTUMbIMM
ABNSAIOTCA TONIbKO TaKMe BCTPEUYHbIE UCKOBbIE Tpe-
60BaHMA, KOTOPbIE BbITEKAIOT N3 0653aTENLCTB MO

NPUMEHUMOMY MEXKAYHAaPOLHOMY LOrOBOpPY, YTO
O3HayaeT /MLWEHNE roCcyAapCcTBa-0TBETYMKA Npa-
Ba NOAABaTb BCTPEYHbIE MCKM MPOTUB MHOCTPAH-
Horo nHeecrtopa [5, c. 9].

LLinpokan apbutpakHaa OroBopkKa, coaep:ka-
wasca 8 MAUC, nmeet cnegyrowmii BUA: «nog-
iexkaT paCcCMOTPEHUIO B apbuTparke Bce Cnopsl,
cBA3aHHble C MHBecTUUMAMWUY. [pumep TakoM
OroBOpPKKM cogepkutca B cT. 9 CornaweHus o
Mpasutenbctee Poccuiickon ®epepaumm n Mpa-
BuTeNbCTBOM Mcnamckol pecnybamkm UpaH «O
NMOOLLPEHUN U B3aMMHOW 3aLIUTE KanuTanos/o-
KEHUN»,

TakMm 06pa3om, BO3MOMKHOCTb MNPUHATUA
BCTPEYHOIO MCKa rocyaapctsa apbutpaxkem b6y-
OET 3aBMCEeTb OT HaNMYMUA LUMPOKOM WU OrpaHu-
ynTenbHol orosopkun 8 MUC.

BaKHbIM Npu NpeabaBAEHUN BCTPEYHOIO UCKa
rocylapCTBOM SB/IAETCA Ha/JnyMe TEeCHOW CBA3U
BCTPEYHOrO WMCKA rocyaapcTBa C NepBOHaYaslb-
HbIM MCKOM WMHOCTpPaHHOro MHeectopa. OgHako
3/eCb BO3HMKAET BOMPOC, AOCTAaTOMHO /N TOJb-
KO baKTUYeCcKon CBA3WM C MepBOHAYa/bHbIM MC-
KOM M/IM BCTPEYUHbIM UCK AOMKEH NMPOUCTEKATb U
OCHOBbIBATbCS HAa TOM »Ke NPAaBOBOM MHCTPYMEH-
Te, YTO W NepBOHaYa/bHbIN UCK? ApbUTpaXKHble
Cyfa no-pasHOMY NOAXOAAT K AaHHOMY BOMpPO-
cbl. OgHM cyabl CYMUTALOT, YTO HEOBXOAMMO eauH-
CTBO C NPaBOBbIM MHCTPYMEHTOM, 3a/103KEHHbIM B
OCHOBY MepBOHayanbHOro TpeboBaHUA UHBECTO-
pa, B YaCTHOCTM MpPaBOBblE CMOPbI, Kacatolmecs
HAUMOHA/NIbHOTO BHYTPEHHEero npaea, He O6yayT
ABNATLCA CMOPaMM, BO3HMKAOWMMKU Henocpea-
CTBEHHO W3 MHBECTMUMA. [lpyrne 4YTto BONpOC O
OONYyCTUMOCTM U NPUEMSIEMOCTU  BCTPEYHOro
WCKa rocygapcTBa AOJIKEeH paspellatbca C ono-
POl Ha PpaKTUYECKYIO CBA3b, T.e. TPeboBaHUA UH-
BECTopa M NPUHUMAIOLLEro rocyaapcTBa AOXKHbI
6bITb CBA3aHbI C OAHUMMU U TEMU XKe MHBECTULLUA-
MM, B OTHOLLEHUM OZHOM U TOM e KoHueccuu [6,
c. 17].

MpaBoBOe OCHOBaHWe, NopoKaatowee 0bA3a-
TeNbCTBA MHOCTPAHHOIO MHBECTOpPa MO OTHOLLe-
HUIO K NPUHMMAIOLLLEMY FOCYAaPCTBY:

-4aCTHOMPABOBON KOHTPAKT MeXAay MpPUHK-
MaloLMM TrOCYAapCTBOM U MHOCTPAHHbIM WHBE-
CcTOpom;

-BHYTpEHHee HauMoHaNbHOEe NpaBo rocyaap-
cTBa (B YaCTHOCTM Ha/IOrOBOE, SKONOrMYECKoe);

-MeXayHapoaHOoe NpaBo;

-MeXAyHapoaHble LOrOBOPbI O 3aLLUTE U NOO-
LLPEHMU MHOCTPAHHbIX MHBECTULMA.

YacTHONPaBOBOWM KOHTPAKT A0/IKeH 061a4aTb
CnefylolWMMN NPU3HAKaMKM A1 PAcCMOTPEHUA
cnopa B apbutpae:

-00/KeH ObITb CBA3AH C MHOCTPAHHbIMW NHBE-
CTULMNAMM;

-CTOPOHbI KOHTPAKTa U apbuTpaxKHOro pasbu-
paTenbCcTBa AO/IKHbI ObITb UAEHTUYHBIMY;
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-He [OO/IKEH COAEep’KaTb CBOK COOCTBEHHYHO
NUCKNIOUNTENBbHYIO apbUTpPaXKHYO OrosopKy o6
yperyampoBaHun Cnopos.

CcbliKa rocyapcT8 Ha HapyLweHWe MHOCTPaAH-
HbIM MHBECTOPOM UX BHYTPEHHEro HaLuMOHabHO-
ro 3aKOHO4ATENbCTBA, B YAaCTHOCTM HAJIOrOBOrO,
3KO/IOTMYECKOro, MCNO/b3yeTcs MaBHbIM 06pa-
30M B Tex C/y4anx, Korga B TeKCTax YacTHonpa-
BOBbIX KOHTpakTOB U MUC He coaepKnTcA Kakmx-
nmMbo o06A3aTeNbCTB MHBECTOPA, 4YTO, MO CYyTH,
He OCTaBAAET roCyAapcTBaM HWKAKOrO Apyroro
BapWaHTa, Kak O0OOCHOBbLIBATb CBOW BCTPEYHble
TpeboBaHMA MHTepecamu MNybAMYHOro nopsaka
N HeobxoAMMOCTblO cObntoAeHMA BHYTPEHHEro
3aKoHogaTenbCTBa. Mo obuwemy npasuay apobm-
TPa’KHbIM CyA, OTKAXKET B YA0BNETBOPEHUM Tpebo-
BAaHWI rocy4apcTBy B 3TOM C/y4Yae, Tak KaK cnop
paccMaTpMBAETCS B MeXAyHapogHOM apbuTtpa-
*e. Hanbonee paunoHanbHbIM pelieHnem byaet
pacCMOTpPEeHUEe TaKMX CMOPOB HAUMOHA/bHbIMU
rocyapcTBeHHbIMM cyaamn. OgHaKo apbutpax
6yaeT paccmaTpmBaTb BCTPEYHbIN UCK B Cay4ae,
ecnM apbuTparkHas OroBOpKa, CcoAepKallascs
B MUC, nmena cCbiNKYy Kak Ha MeXXAayHapoaHoe,
TaK M Ha MyHMUMUNAIbHOE NPABO NPUHUMALOLLENO
rocyzapcrsa.

HeKoTopble rocygapctea cCbliatoTca Ha 06-
WMe nPUHLMNAbI  MeXAYyHapoAHOro npasBa U
MeKAYHAapOoAHO-NPaBoBoOi obblyalk. B gene no
Ucky «Ypbasep» n «KABB» npoTuB ApreHTUHbI
[7] ApreHTHa nogana BCTPEYHbIA UCK, Tpebys
BO3MeLlLeHUs yulepba, KOTOpbIA WMHOCTPaHHbIE
WMHBECTOPbI NMPUYUHUAN N KaK MPUHUMAIOLWEMY
rocyfapcrBy. ApreHTUHa yTBep»Kaana: NoCKOMbKY
B COOTBETCTBMWU C KOHLLECCMOHHbIM [0OFrOBOPOM
MHBECTOPbl OTBEYaNW 3a NpesoCTaBieHMEe YCayr
B cdepe BoagoCHabKeHUs 1 BOJ0OTBEAEHMA, 005~
3aTeNbCcTBO MO obecneyeHUto NpaB Yes0BEKA Ha

npeaoctaBneHne 6e30MacHON M YUCTON MUTbe-
BOM BOAbl, M YCNYT NO OYUCTKE CTOYHbIX BOA, 1eXKa-
/10 Ha uctuax. OgHaKo apbuTpak He cornacuacs c
3TUM M B KOHEYHOM UTOre OTKa3an B y40BNETBO-
PeHNN BCTPEYHOIO MUCKa ApFEHTMHbI, YCTaHOBMUB,
yTto 06A3aHHOCTU MHBECTOPOB BO3HWUKAW B CUNY
KOHLLeCCMOHHOIO A0roBopa, HO He CyLlecTBOBa-
/1N NPOCTO B CUNY MeXAyHapogHoro npasa [8, c.
97].

TakMm 06pa3om, UMEHHO rocy4apcTBO HeceT
06A3aHHOCTM MO MeXAyHapoAHOMY MpaBy, Tak
Kak MUC, KaK NpaBu/Io, He COAEPKUT 06A3aHHO-
CTW MHOCTPAHHOIO MHBECTOPA MO 3aluTe OKpY-
JKawolen cpedbl, NpaB YenoBeka B chepe Tpyaa
M 3KOI0TUMN.

MeXayHapoaHble A0roBopbl O 3aWMTe U N00-
WPEHNN MHOCTPAHHbIX VIHBeCTVILI,VIﬁ He Ha/1arakT
Ha MHBECTOPOB 06A3aTeNbCTB, a IMLLb NPeaoCTaB-
NAKOT NpaBa n npemmyLLectsa. [ostomy rocyaap-
CTBO HE MOXKET NPeabABAATb BCTPEYHbIE UCKM.

CnepoBatenbHO, 41A MNPUHATMA MeXAyHa-
POAHbIMW  MHBECTULMOHHbIMKM  TpUBYHanamm
BCTPEYHbIX WMCKOB rOCYygapCTB K WMHOCTPAHHbIM
WHBECTOPaM HeobXoAMMO NPOBEPUTb HaaMyue
KOMMNeTeHUMM apbutpaxka Ha paccMoTpeHue
BCTPEYHOrO roCyfapCcTBEHHOrO TpeboBaHuA, Tec-
HOM CBA3W BCTPEYHOro MCKa rocyaapcrea c nep-
BOHa4a/ibHbIM MCKOM MHOCTPAHHOIO MHBECTOPA,
a TaKe NpaBOBOro 0OCHOBaHWUA, KOTOPOE NOPOXK-
naeT 0b6A3aTeNIbCTBa MHBECTOPA MO OTHOLLEHMIO K
NnPpUHUMaloOLWEeMy rocyaapcrsay.

A cumTalo, 4YTO BO3MOXKHOCTb [OCY4APCTB
npeabvAB/IATbL BCTPeYHblE UCKU K MHOCTPAHHbIM
WHBECTOPaAM SIBAAETCS XOPOLIEN NPaKTUKOM, TaK
KaK TaKMe WUCKU CnocobBCTBYHOT MOBLIWEHUIO O0-
BepuAa K cucteme mexayHapogHoro MHBectuuu-
OHHOro apbuTparka M NpeaoTBPALLAIOT AEHOHCA-
umnto MUC.
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O.A. 3bIkOBa
nabopaHT-UCcCnepgoBaTeNb, COMCKATE/Ib YYEHOU CTENEHU KaHAMAaaTa

opuanYeckux HayK, HoBocMbupckum rocyaapcTBeHHbI yHUBEPCUTET,

Poccuiickaa ®egepauums, r. Hosocmbupck

Hay4Hsili pykosodumens — /lucuya B.H.,

0.10.H., npogheccop, 3asedyrouuli Kagheopoli npednpuHUMamenbCKo20 Npasda,
2pax0aHCKo20 U apbumpaxcHo20 npouecca

Hosocubupckozo eocydapcmeeHH020 yHUBepcumema,

Poccutickas ®edepayus,2. Hosocubupck

PONb TPAHC®EPTHOM LLEHbI B AEATE/IbHOCTU
OPDLUIOPHbIX KOMNAHUA

AHHOTauuA

OddLIopHBIE CXEMBI, NPUMEHAEMbIE CEKTOPOM B3HECa —3TO peasibHas yrpo3a A/1a HaLMoHaAbHOW

SKOHOMWKM B YCAOBMAX COBPEMEHHOCTM. ABTOPOM MpoaHa/NM3MPOBaHa CYLIHOCTb 3KCMOPTHO-
MMMNOPTHOM [AEATeNIbHOCTM, KaK MexaHuM3mMa Mo yxody OT Hanoroob/ioxeHus. TakKe BblaeneHbl
rpak4aHCKO-NpaBoBble [0roBOpPbl, B KOTOPbIX UCMONb3YETCA CUCTEMA BapbUPOBAHUA LIEHOW MeXay
KOHTpareHTamu. OCHOBbIBaACb Ha 3akoHoAaTenbcTee Poccuiickoi Pesepaumu, BblaeeHbl OCHOBHblE
NpaBOBble HECOBEPLUEHCTBA, MNO3BOAIOLWME NPeANnPUHMMATENAM NPUMEHATb TPaHCPEPTHbIE LieHbl
B CBOEl OeATeNbHOCTM MPU YCAOBUM COTpyAHMYecTBa C OOOLIOPHbIMM KOoMmNaHuU. [peanoskeHsl
MYyTM KOPPEKTMPOBKM HOPMATUBHbIX aKTOB, KOTOpble 6bl MO3BOAMAN MWUHMMWU3MPOBATb YMC/IO
CAENOK, coBepluaembIX ¢ TpaHCHEepPTHbIMM LieHaMK, COKpaLlaa npy 3TOM 3KOHOMMUYECKUIN Bpes, ANs
HaLMOHabHOM KasHbl OTAE/IbHOro rocyAapcTBa.
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[aBHOYKeHeceKpeT, 4To 0dPLIOPHbIE CXeMbI,
npUMeHaemble TMLAMU U3 HA/IOrOBbIX raBaHew,
CO34al0T peasbHylo yrposy AnA HauMoHaNbHbIX
3KOHOMMWK OTAEe/bHbIX FOCYAapcTB.

ECNY U3y4nTb HayYHble TPyAbl TaKMX aBTOPOB
Kak E.H. EBcturHees [1, c. 76-79], 0.1.TpuweHKo
[2, c. 42-44], A.C. Unbacosa [3, c. 146-147], C.A.
KacbaHoBa [4, c. 7-9], TO MOXHO Te3UCHO pe-
3I0MMpPOBaTb, UTO 3KCMOPTHO-UMMMOPTHAA Aen-
TeNbHOCTb OPPLUOPHbIX KOMNAHUIA — Hanbonee
pacnpocTpaHeHHblii BUA, AeATeNbHOCTU lopuau-

YyecKux nuu, npecnegylowmx Uuenb B Buge co-
KpaLeHUA HaNoroBbiX OTYMCAEHUIA B KasHY ro-
CyAapCTBa, a TaKXKe Lefib B BUAE COKPbITUA UH-
dopmauum oTHocutTenbHO cBoeit pUHAHCOBOM
COCTOATE/IbHOCTU OT KOHTPO/IUPYIOLLUX OPraHOB
TOI CTPaHbl, YbUM pPe3UAEHTOM ABNAETCA GPU3n-
yeckoe nuuo — 6eHedpuumnap opPopHoit Kom-
naHum [5, c. 25]. Takum obpasom, nonaraem, 4to
NpaBoOBOM aHa/NN3 3KCMOPTHO-UMMOPTHOWN Aes-
TEIbHOCTM B COBPEMEHHbIX peanuax fABAseTcs
aKTya/bHbIM BOMPOCOM, TPEOYIOLMM BHUMAHME.
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CnpaBegMBOCTM  PaaM  MOXHO 3aMeTUTb,
YTO NpPaBOBble MWCTOMHMKM KAK MEKAYHAPOA-
HOro, TaK M OTAENbHOr0 HaLMOHANbHOrO YpPOB-
HA He coaepyKaT B cebe neranbHOro 3akpense-
HUA TepMUHaA «odPLIOpPHAsA cxema», KaKk B 06-
Wwem ee NposBiAeHWU, TaK U B YaCTHOM C/yyae
(Hanprmep,«3KCNOPTHO-MMMNOPTHAA cxemay).
MMeHHO nosTomy, 3aTparMeas BOMpoC CyLHOCTH
MeXaHM3Ma YX04a OT Ha/oroobnoXKeHUs ¢ NOMO-
Wb 3KCMOPTa — MMNOPTA NPUXOAUTCA 6paTb BO
BHMMaHME NINLLb JOKTPUHAIbHbIE UCTOYHUKM.

B KauecTBe NpMmepa MOXKHO BblAennTb pabo-
bl O.B. MoHoBa([6, c. 211], KO.M. Mpuropbesoli[7, c.
34-35], B.1. ®eaynosa, HO.A. MBaHoBOM[8, c. 211-
212], KoTopble B pe3loMUpPYIOT, YTO B npouecce
OCYLLLEeCTBAEHNN IKCMOPTHO-UMMOPTHOM AeATeNb-
HOCTM O0OddLIOPHBLIX KOMMAHUI, lOPUANYECKUE
JIMLLA UMEIOT B3aUMHYI0 NpesBapuTe/IbHYH0 A0ro-
BOPEHHOCTb CO CBOMMMW KOHTpPAreHTamm B 4actu
MCMONb30BaHUA BHYTPUPUPMEHHBIX LEH, KOTO-
pble B CBOK OYepelb CYLLECTBEHHO OT/INYAIOTCA
OT PbIHOYHbIX. TaK MOAO6HLIN Npuem BeaeHUs
npeanpuUHMMaTeNbCTBA NOMYYNA HA3BaHUE «KMe-
XaHM3M TpaHchepTHOro ueHoobpasoBaHuA» [9,
c. 75-76]. Henb3a He OTMETUTb, YTO AaHHAA BO3-
MOXHOCTb BapbMPOBaHMA LLEHOW AOTOBOPA MEXK-
ay "mmuamm popmupyeT 3a coboit nepepacnpese-
NeHne obuwei npubbian B NOMAb3y TOMO /MLA U3
Hanorosow rasaHu [10, c. 17-20].

OCHOBbIBAACb HA PACCYKAEHUAX YYeHbIX OT-
HOCUTE/IbHO CYLLLHOCTU PacCMaTPMBAEMOrO Mexa-
HU3MA, MOXHO MPeanosiokUTb, YTO B MpoLlecce
3KCMOPTHO-MMMOPTHOM CXEMbI MOTYT 3aKt04aTb-
CA cieayolLme BUAbI LOFOBOPOB:

1. JoroBop Kynau-npogaxku: Hambonee pac-
MPOCTPAHEHHbIA TWUM COMNAWEHUN, NPUMEHS-
€Mbli1 BO BHELIHEIKOHOMMYECKMX OnepaLmax,
6asupyloWMXCA Ha NPUHLMNE BapbUpPOBaHMUA
LueHol. Tak cxema YC/IOBHO pasfenseTtca Ha ABa
noasuaa:

1.1. cxema 3KcrnopTa - peanmsauma obbeKTa
[OroBOpa OCYLLECTBAAETCA C WMCMOAb30BAHUEM
NPOMENKYTOYHOro 3BeHa — OpPLIOPHON KOoMNa-
HUKU, MeXAy NPOAABLLOM M KOHEYHbIM NOoKynaTe-
nem. Mpu nMuo ns 6e3HanoroBol LPUCANKLNN
M3Ha4Ya/IbHO BbICTYMAET B KayecTBe MoKynaTens
(nepBoHaYanbHOrO), KOTOPLIM NPUODBPETAET IKC-
nopTupyembii ToBap (ycayry, uHdpopmaumto,
WHTENNEKTYANIbHYO COBCTBEHHOCTb) MO MAKCK-
MaJIbHO 3aHUXKEHHOM CTOMMOCTM, @ 3aTeM nepe-
NnpoAaeT AaHHbIA 0ObEKT AOroBopa KOHEYHOMY
MoKynaTento Mo PbIHOYHOM cTommocTtm [11, c.
182-184]. Henb3sa He corlacutbea, YTO Npu AaH-
HOM MaHUNYAALUM SKOHOMMYECKOTO XapakTepa
OCHOBHaA 4acCTb NPUObLIIM BydeT YMCAUTBCA Ha
6anaHce oddLopHOM KOMNaHUW;

1.2. cxema umnopta — oddLIopHaa Komna-
HWA, BbICTyNasA NPoAaBLOM, UMNOPTUPYET 06 bEKT
BHELUHEIKOHOMMYECKOW CAENKM Ha TEPPUTOPUIO

Poccuiicko ®epepaumm, cyw,ecTBEHHO 3aBblLwas
CTOMMOCTb TOBapa, dopmMmpya Takum obpasom
3HAUUTENIbHOE 3aHWMKEHWe Hanoroobnaraemoro
aoxoda y otedyecTBeHHoro avua [12, c. 40-41].

Henb3a He OTMETUTb, YTO MOAOO6HbIE Mexa-
HU3Mbl B paMKax MeXKOyHapoaHbIX CAENOK pea-
IN30BbLIBAOTCA NO aHANOTMYHOMY MPUHLMMY U
B MHbIX BUAAX AOrOBOPOB: B AOrOBOpPE apeHAbl
(0bBbeKTOM BbICTYNAeT UMYLLECTBO), INLLEH3NOH-
HOM [0roBOPE WM e B A0roBope 0b oTuyxae-
HUW UCKOUYUTENBHOIO NpaBa (nepeaya UHTeN-
JIeKTyaIbHOM cOBCTBEHHOCTH).

1. loroBOp KOMMCCUW:LOrOBOP, B KOTOPOM
POCCUIMCKOE NULO — KOMMUTEHT YCTaHaB/AMBAET
WCKYCCTBEHHO MMHUMAJIbHYIO LEHY HA peanunsy-
eMbl1 06beKT, a opdLIoOpHAA KOMMAHMA — KOMUC-
CMOHep MOoAyYaeT MAKCMMAJ/IbHOE BO3Harpax-
OEeHMe 3a OKasaHHble ycayru. TaKk opuanyeckoe
INLO M3 HA/IOrOBOM raBaHW, CoOBepLlasn CAENKY C
TPETbUM JIMLLOM, NMOJY4aeT CYMMy MO LOroBopy,
KOTOPYIO B NOC/NEAYIOLLEM MEepeyvncnaeT Komu-
TEHTY 32 BbIYETOM CBOEI0 MAaKCMMa/IbHOrO BO3Ha-
rpaxgeHusa. Npu sTom OCHOBHAA YacTb NPUBLINK,
aHa/NIorMYHO MpUMepy [0roBopa Kynau-npoaa-
KW, umcnmTca Ha 6anaHce nnua ns opdLIopHOM
30HbI[13, c. 146-147].

2. [oroBop nogpsfa (AOroBop Ha BbINO/HE-
HME HaAy4YyHO-UccnefoBaTeNnbCKUX paboT, onbIT-
HO-KOHCTPYKTOPCKMX U TEXHONOMMYECKMX paborT):
oddLIOopHAn KonaHWA, BbICTyNas MNOAPAAYMKOM,
GUKTMBHO 3aKNH0YAET AOTOBOP C POCCUNCKUM NN~
LOM — 3aKa34yMKOM, NpMBAEKas AONONAHUTENLHO
daKkTUYeckoro ucnoaHuTena paboTtbl — TpeTbto
CTOPOHY, C KOTOpPOM B nocnegytowem odpoiop-
HaA KOMNaHWA TaKKe 3aK/toYaeT JOoroBop noapsa-
A3, BbICTyNas B HEM 3aKa3uMKoM. [pun aTom LeHa
NnepBOro A0roBopa, rae UCNOAHUTENEM ABASETCA
odPlIOpHOE NLO, CYLIECTBEHHO 3aBbllleHa, a
CTOMMOCTb BTOPOrO AOrOBOpPA, FAEe OHO Y¥Ke Bbl-
CTynaeT B KayecTBe 3aKa3ymMKa — 3HAYMTENbHO 3a-
HU¥KeHa, obLwan NPUbLINbL CKOHLLEHTPMPOBAHA Ha
6anaHce CTOPOHbI U3 HU3KOHANOTOBOM HOPUCANK-
ummn[13, c. 147].

CnpaBegnMBOCTU pagn CTOMT 3aMETUTb, YTO
PacCMOTPEHME CYLLHOCTM SKCNOPTHO-UMMOPTHOM
0eATeNbHOCTM OPPLIOPHDBIX KOMMNAHWUIA UCKAHOYM-
TE/NbHO Yepe3 MPU3My TEOPETUYECKUX PaACCYK-
OEeHUM He NO3BONAT 3aWMUTUTb HALMOHAJbHYIO
9KOHOMMWKY OTAENbHOrO rocyAapcTBa OT Npume-
HEeHWA NMLAMMU AAaHHOTO MexaHn3ma. Tem cambim
HeobxoAMMO 3aTPOHYTb BOMPOC NPABOBOrO pery-
JIMPOBAHUSA CXEMBbI.

OCHOBbIBasACb HA POCCUMINCKOM 3aKOHOAATE N b-
CTBe, BbICTYMalOLLEM B KayecTse Npumepa pernia-
MEHTAUUM MexaHu3Ma TpaHcHepTHOro LLeHOoo-
6pa3oBaHUsA, NPeACTaBAAETCS BO3MOMKHbLIM Bbl-
[envTb pAL, NPaBOBbIX HECOBeEpPLUEHCTB, Tpebyto-
LLMX AOPABOTKM C Leblo 3aWMTbl HALLMOHANbHOM
3KOHOMMKM OT 0D PLLIOPHOIM CXEMDbI.



54

KOH®EPEHLIWS / HAYYHBIE TPYJbI "OAIJIET". Ne 2. 2022

basupyacb Ha PepepanbHOM 3akoHe oT 18
nions 2011 r. N 227-®3 «O BHECEHUM U3IMEHEHUI
B OTAeNbHble 3aKOHOZaTeNbHble aKTbl Poccuii-
cKol ®epepaumm B CBA3U COBEPLUEHCTBOBAHMEM
NPUHLMMNOB onpeaeneHns LeH aaa uenein Hano-
roobnoxeHus» (aanee - PeaepanbHblit 3aKOH OT
18 utona 2011 r. N 227-®3) [14], MmoskHO npocne-
ANTb pAL HeAoPaboToK.

OTcyTCTBME NIEraIbHOMO 3aKPENIeHUA INHIBU-
CTMYECKOM KOHCTPYKLUUU «TpaHChepTHasa LeHay,
ee geduHMLMN N KBaAUOUUMPYHOLLMX NPU3HA-
KoB. [lymaeTcs, YTO BblABNEHNE COMHUTENbHbIX
CAENOoK, 3aKkntdaembix B 0dPLIOPHONM cxeme, OT-
HOCUTCA K YNCAY HAMBAXKHENLWKNX npoLeccos. Mpu
3TOM Hesb3s 3abblBaTb, YTO YCTAHOBMIEHHAA MaK-
CMMAJIbHO 3aHUKEHHAA NN MAKCMMaAbHO 3aBbl-
LUEeHHAnA LLeHa ABNSETCA OCHOBHbIM MOKasaTesiem
TAKUX CAENOK W NO3BONAET KOHTPOAMPYIOLWMM Op-
raHOM NPUMEHATb Mepbl NO AajbHellwemy pac-
YyeTy AOHAYUC/IEHHbIX HAaNOrOBbIX 06A3aTENbCTB.

B3sB B KayecTBe KOHCTUTYTUBHOFO 3/1eMEHTa
cT. 40 Hanorosoro Koagekca Poccuiickon depepa-
ummn[15] (KoTopan TaKKe OTAMYaeTca PALOM He-
COBEpPLUEHCTB), a TaK}Ke NosoXeHna PyKoBoACTBa
O3CP no TpaHchepTHOMY LEeHOoobpa3oBaHMIO
ONA TPaHCHAUMOHAMbHbIX KOPNopauuin U Hano-
roBbIX agMuHucTpaumin ot 2017 r.[16], MOXKHO
NpeaioKUTL Ceaytollee onpeaeneHne TepMuHy
«TpaHCcPepTHaAA LeHa»: 3TO LeHa, NpumeHsaemas
no cAenkam mexay B3anMO3aBUCUMbIMU NLLa-
MM, a TaK¥Ke LLeHa, OTKAOoHAoWancs bonee yem Ha
20 NpouUEHTOB B CTOPOHY NOBbILIEHUA WU B CTO-
POHY NMOHUMKEHMUA OT YPOBHA LLEH, MPUMEHAEMBbIX
HanoronnaTesbLWMKOM MO WMAEHTUYHbIM (OAHO-
poAHbIM) ToBapam (paboTtam, ycnyram) B npege-
Jlax HENpPOAO/MIKNTENIbHOTO NepMoLa BpeMeEHM!.

B KauecTBe cneagylowero npaBoBOro Heco-
BEPLIEHCTBA MOXHO BbIAENUTb HA/MYME He-
OAHO3HAYHbIX JIMHFBUCTUYECKUX KOHCTPYKUMI B
paMKax MCTOYHMKOB 3aKOHOAATeNbCTBA. TaK B M.
11 c1. 40 HanoroBsoro Kogekca Poccuiickoit de-
0EepauMmnpOC/eXXNBAIOTCA TaKMe BblpaxKeHus
KaK «...opuLManbHble UCTOYHUKU MHPOpMaLMm
O PbIHOYHbIX LLeHax Ha ToBapbl, paboTbl...». Jlio-
60MnbITHO, HO OAHOBPEMEHHO C 3STUM PACKPbITHE
coaepkaHna oduLMaNbHbIX UCTOYHUKOB, UX CNK-
CKa OTcyTcTBYeT. MMEHHO MO3TOMy MOXHO cae-
N1laTb BbIBOA, O Ha/IMYMM MpPaBoOro npobena, KoTo-
pbii dopmuUpyeT 3a cobol AUCKYCCUM Aarke Ha
YpOBHe npasocyans (Hanpumep, NoctaHoBNeHUe
[eBaToro apbuTpaxkHOro anennAuMoHHOro cyaa
ot 08.06.2009 N 09AI-8337/2009-AK no geny
N A40-92961/08-14-449 [17], MocraHoBNEHME
MepBOro apbuTparkHOro anenfAUMOHHOro cyaa
o1 10.08.2016 no geny N A11-10794/2015[18]).

Henb3s octaBuTb 6€3 BHMMaHWA onbIT Pe-
cnybankm KasaxctaH, rae 6narogapsa NpuHATUIO
MoctaHoBneHus MpasuTtenbctea Pecnybanku Ka-
3axcTaH o1 9 mioHs 2001 roga N 788 «0O6 yTBEpPHK-

AeHuun MNepeyHa odpULMaANbHbBIX UCTOYHUKOB MH-
dopmaLmm No PbIHOYHBIM LLeHaM Ha OTAe/NbHble
BM/bl TOBAapOB, NOA/EXALUNX FOCYAAPCTBEHHOMY
KOHTPO/IIO NPU NPUMEHEHUUN TPAHCPEPTHBIX LEH
B MeXAYyHapoAHbIX AenoBbix onepaumsax» [19]
(manee Tekct umen AopaboTKy M Bbin NepeHeceH
B8 lNoctaHoBneHue MMpasutenbctea Pecnybnunkn
KasaxctaH ot 12 mapta 2009 roga Ne 292 «06
yTBep}KaeHun lNepeyHa oduuManbHO MPU3HAH-
HbIX MCTOYHMKOB MHOPMALMM O PbIHOYHBIX Le-
Hax»[20]) 6bin onyb6ANMKOBaAH OrpaHUYEHHbIN YeT-
KU CMMCOK UCTOYHUKOB, KOTOPbIE MPU3HABaINCh
obuLManbHbIMK, U MHOPMALMA U3 KOTOPbIX
6bla eanHa gns BCEX M He mogiexana ocrnapu-
BaHMIO.

OfHaKo U 34eCb MOXHO BbIAENUTb Hepopa-
60TKY B YacTu caenok ¢ opPpLIOPHbIMU KOMMAAHU-
AMU. A UMEHHO eC/i1 B CAeNKEe OAHOW U3 CTOPOH
BbICTYNaeT KOMMaHUA UX HAaNOTOBOM raBaHu (Mnu
WMHOE MHOCTPAHHOE INLLO), TO NOTUYHbIM ByaeT 3a-
MeYaHMe, YTO AaHHbIN CyObEeKT MOXKeT KOHPPOH-
TUPOBATb HaNOroBOM NpoBepKe, 0H6OCHOBbLIBAA
CBOO MO3MLMIO PA3/IMYHBIMWN FOCYAAPCTBEHHBIMM
CUCTEMAMM YCTAHOBKU U LieH, KOTOpble MOTYT Ha-
NpPAMYIO 3aBUCETb OT pAaa GpakTopos (BNAOTb A0
KMMaTUYeCcKuX ycnoBuii). bonee Toro pasaunuuve
HaLMOHANbHOW Ba/toTbl TakKe OyaeT ABNATHCA
3aTpyAHAOWMM GAKTOPOM B YacTU MPUMEHEHUSA
LeH 13 od1LManbHbIX NCTOYHUKOB.

Takum o6pasom, NpUHMMas BO BHWUMAHWE
onbIT Pecny6amnkm KasaxctaH, BRNOAHE pasym-
HbIM U LenecoobpasHbiM byaeT npeanoxeHue
Mo 3aKpernjieHuto W feraansauum rnokasatenei
WHOMKATUBHBIX LLEeH Ha MeXAYHapoAHOM YpOB-
He, y4MTbIBas NMPUHLMMbI, NPeayCMOTPEHHbIe CT.
105.6 Hanorosoro Kogekca Poccuitckon ®enepa-
UMK (Hanpumep, CBEAEHMUA O LLEEHAX U KOTUPOBKaX
POCCUMCKMX U MHOCTPAHHbIX BUPIK, TAMOMKEHHYO
CTAaTUCTUKY BHELLHEWN TOProBAWN U NpoUKe).

NTaK, KaK MOMHO 3aMeTUTb,MPUMEHEHUNE
npeanpuUHMMaTeNAMmUTPaHCPEepPTHOM LeHbl B 3KC-
NMOPTHO-MMMOPTHON CXeME C WCMOAb30BAHUEM
0dPLIOPHBLIX KOMMAHUIM MO3BONAET COKPaATUTb
Hanorosoe bpemsa /M e BOBCe ero m3bexatb.
JlobonbITHO, HO paccMaTPUBAEMbIN MeXaHU3M
[0 CerogHsLHero AHA U3 roga B rog Habupaet
060pOTbI, CO3aBas TEM CAaMbIM HEFAaTUBHOE BO3-
OENCTBME HA HAaUMOHa/IbHYHO SKOHOMMKY OTAE/Nb-
HOro rocygapcTsa.

Takum 06pa3om, MOKHO PE3OMUPOBATL, YTO
BONPOC KOPPEKTUPOBKM [ENCTBYIOLWErO 3aKo-
HOAATeNbCTBA, PErNamMeHTUPYIOLLEro AeATesb-
HOCTb 0P PLIOPHBIX KOMMAHUI B chepe aKcnopTa
— MMNOPTA, ABAAETCA MAaKCUMaIbHO aKTyalbHbIM,
Ba*KHbIM, MEPBOCTEMNEHHbIM.

Tak OCHOBHbIM WM3MEHEHMEM 3aKOHOAATe/b-
HbIX MOJIOXKEHWUI BbICTYNAET leransaumnsa Tepmu-
Ha «TpaHchepTHaa UeHa» B Ceaylowen UHTep-
npeTaumun: 3To LeHa, NPUMEHAEeMasn Mo caekam
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MEeXy B3aMMO3aBUCMMbIMM IMLAMM, a TaKKe
LeHa, OoTKAoHAwasnca b6onee yem Ha 20 npo-
LLEHTOB B CTOPOHY NOBbILIEHWNA UK B CTOPOHY MO-
HUKEHMA OT YPOBHA LeH, NPUMEHAEMbIX Ha0ro-
NAaTeNbLMKOM MO UAEHTUYHbIM (OAHOPOAHbIM)
ToBapam (paboTam, yciyram) B npeaenax Hemnpo-
OONKUTENIbHOTO Nepuoaa BpemeHu.

MOMMMO 3TOro, AMCKYCCUIO CO34a€eT M BOMNPOC
onpedesieHns YypPOBHA LEH, WMCMNO/b3yeMblX 3a
aHaNorMyHble ToBapbl. [lymaeTcs, 4To 3akpenne-
HWe NoKasaTtesiel MHANKATUBHbIX LEeH Ha MeXKay-
HapoAHOM ypoBHe chOPMMPYET ABHOCTb B YacTu
BbIAB/IEHNA COMHUTE/bHbIX CAE/OK C UCKYCCTBEH-
HO 3aBblLIEHHbIMW/3aHUKEHHbIMU LIeHaMMK.
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ACTUAL PROBLEMS OF TESTAMENTARY INHERITANCE
COMPLICATED BY A FOREIGN ELEMENT

Abstract
Throughout his life, a person makes various kinds of transactions, accumulates and multiplies his
property. The legislation of the Republic of Kazakhstan gives every citizen the right to dispose of his
property in any way not prohibited by law. One of the ways civil legislation relates to a will. This article
discusses the current problems of inheritance relations complicated by a foreign element, in particular
inheritance by will. The topic of this article is becoming more and more relevant from year to year, this
is due to the fact that the number of hereditary cases complicated by a foreign element is constantly
growing.The article analyzes the foundations of hereditary relations, including the legal forms of the
appearance of a foreign element in hereditary relations.
Keywords: will, inheritance, testator, heir, foreign person, foreign element.

Bo Bcem Mupe noa HacnegoBaHWEM
NMOHMMaeTCA nepexos npaB W 0b6A3aHHOCTEN
ymepluiero avua (Hacnemogatens)- K Apyrum
Muam  (HacnegHwkam) B COOTBETCTBUMM  C
HOpMaMM 3aKoHOZaTeNbCTBa.  HacnepoBaHue
CYMTAETCA OAHWM M3 BaXKHEMLLMX MPOM3BOAHbIX
cnocoboBs nepexoga npasa cobcTBeHHOCTU. Yalle
BCEro OCHOBAaHWAMM Hac/NefOoBaHWUA ABAAIOTCA:
Hac/ne40BaHWe Mo 3aKOHY M MO 3aBELLaHUIo.

HacnegoBaHne no 3aBewaHuio ABAAETCS
BO/MIEU3bABNEHMEM HacnedodaTens, KoTopoe
MMEeT YCTAaHOB/IEHHYIO 33aKOHOM ¢opmy U
HanpaB/feHHOe Ha onpeaeneHve aanbHenlen
cyabbbl MMyLLLeCTBa NOC/e ero cMepTu. Mo 3aKoHyY
HacnefoBaHWE MMeEEeT MEeCTO, KOraa Mo Kakum-
MbOo MPMYMHAM OTCYTCTBYET 3aBellaHue, Wau,
Korga Mo 3aBeLlaHWto HacieayeTcs /IMLWb YacTb
HacNeACTBEHHOM MAcCCbl, UK Ke B TeX Cy4Yasnx,

Korga CyLLecTBYHOT AuMuUa, npeTeHayolwme
Ha obAsaTenbHyl0 400 B Hacneactse. B
GONMbIIMHCTBE CTPaH MMpa WMeeTca TaKkoe

NOHATME KaK 06a3aTeNbHasA A0SR, B CUY KOTOPOW
orpaHuymBaetca ceoboga 3aBellaHUA B NO/b3y
Y/IeHOB CeMbM ymepluero. Take B pas/IMYHbIX
rocyfapcTBax 3aKoOHOAATeNbCTBO MOMKET No-
pasHoOMy  onpegenAtb, Kak  o4YyepeaHoCTb
HacnegHUKOB, Tak W Kpyr HacnegHwukos. Camo
no cebe OTKpbITME HAcneacTBa  ABAAETCA
topugmyeckum  Gaktom, B CUMAY  KOTOPOro
NOABAAKOTCA HAac/eACTBEHHbIE NPABOOTHOLLEHUA.
Moyt BO BCEM MUpe Taknmum rLpunagndyecknmm
baKkTamm cumTatoTca cMepTb MAM 0bbABNEHME
yesioBeKa ymepLuum.

Bpema OT BpemeHM HacnegHWKamu Mo
3aBeLLAHNIO MOTYTBbICTYNATb HE TO/IbKO rpakAaHe
onpegesieHHOro rocyAapcTsa, HO M MHOCTPaHHbIE
rpaxkgaHe. MonoxeHWe MHOCTPAHHbLIX TparkaaH
B Pecnybnvke KasaxctaH peryavpyeTca Kak
NpaBOM CTpaHbl MPOMXMBAHUA MHOCTPAHHOIO

rpak4aHuMHa, Tak M 3aKOHOAATEe/NIbCTBOM
Pecnybnnkn KasaxcrtaH, B YacTHoctM n.4 cT. 12
KoHcTuTyumm Pecnybnumku Kasaxcrau[1l], n. 7
c1.3 MpaxkaaHckoro Kogekca[2], rae nponucaHo,
YTO WHOCTPaHUbl M Anua 6e3 rpaxgaHcTsa
nonb3ytotca B PecnybnmMku KasaxctaH Teme
e npaBamu KU cBobodamu, a TaKKe HecyT
00653aHHOCTW, YCTAHOB/IEHHbIE A1 FPaXKAaH,

B pas3snuyHbiX rocygapcTBax — 3aBellaHue
umeeT pasHyto Gopmy MO 3aKoOHOAATeNbCTBY.
Ho B 60NblIMHCTBE CTPaH NPUHATO OTHOCUTHL
3aBellaHme K caenke. OgHaKo 3aKOHOAATENbCTBO
O HacnefoBaHMM HEKOTOPbIX rOCyAapcTB mupa
npeaycMaTpMBaeT BO3MOMKHOCTb COCTaBJ/IeHMA
3aBelWaHMA B YCTHOM WM MPOCTOM MUCbMEHHOWN
dopme. Ho npu atom cnepyet OTMETUTb, YTO
ycTHaa ¢opma 3aBewaHWA Heus3BecTHa HU
O4HOMY M3 rocyaapcTB-ydacTHukos CHI[3]. C
uenbto YHUOUKauMmM 6blivM NPUHATBI PasInyHble
MeXKAyHapoaHble NpaBoBble akTbl. K npumepy,
6blIM  NPUHATbI TaKMe KOHBeHUMW: [aarckas
KOHBEHUMA O KONM3MM 3aKOHOB, KacatoLmxcA
dopmbl3aBeLLaTeIbHbIXPacnopsKeHNMoT1961r.,
BalUMHITOHCKYO KOHBEHLMIO O eAMHO06pa3HOM
3aKOoHe 0 popme MeXAyHapoLHOro 3aBeLlaHuA
ot 1973 r., u 1.4.[4] CornacHo mexXayHapogHomy
YaCTHOMY MpaBy A/1A 3aBeLLaHMA KaK O4HOWN 13
pa3HOBUAHOCTEN CAENKW, [NaBHbIM ABAAETCA
BO/IEN3bABJIEHME HAC/eA0AaTeNA OTHOCUTE/NIbHO
npumeHaemoro npasa. Bo3mMOXHOCTb ULOM
COCTaBAATb, UBMEHATb AN OTMEHATb 3aBeLlaHne
ABNAETCA 3aBellaTeNlbHOW  [eecnocobHOCTbIo,
KOTOpas TaKxKe aABnseTca GOpmMOI NpoABieHMUA
rpasgaHCKoM aeecnocobHOCTN, MPUBA3AHHOM
K IMYHOMY 3aKOHY aunua. B 6onblimMHcTBE CTpaH

YCNoBUEM BBBEU.LaTEHbHOVI ,CI,EECI'IOCOGHOCTM
ABNAETCA TpE6OBaHMe, ytobbl Ha MOMEHT
CcocCTtaBsieHnA 3aBelwaHnA Hacneanodartesib

OCO3HaBa/13Ha4YeHUE N XapaKTep CBOUX AEVICTBMﬁ,
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TaK MO  rpakAaHCKOMY  3aKOHOAATeNbCTBY
®paHumm «B 3gpasom yme» [5]. Ho npasuna o
3aBellaTeNlbHOM  AeecnocobHOCTU  OTpakatoT
6oNblUY0  MPMBA3AHHOCTb  HAC/NEACTBEHHbIX
OTHOLUEHMM K 3aKOHOAATeNbCTBY rOCYAapcTBa
nocnegHero MecTa *KUTenbCTBa Hac/eaoaaTens.

Mo obuwemy npaBuay Kak ana rpaxaaH PK,
TaK W ONA MHOCTPAHLLEB CPOK BCTYNAeHMA B
Hac/NeACTBO MO 3aKOHY OAMHAKOBbLIM, B TeYeHue
LIeCTU MecCALLeB C MOMEHTA HaCTyNnaeHuA CMepTH
Hacnepogatena. OTKpbITME HACNeACTBa TaKiKe
NPOUCXOANT NO NOCAefHEMY MECTY XKUTEe/bCTBA
HacnegodatTena WAM MO MECTY HaxoXAeHWUA

nMmyLLecTBa.

YCTaHOBNEHHbI CPOK B WeCTb MecaLeB
BO3SMOXHO MpO4/NTb /UWb MNPU  HaAAUYUK
YBAXKMTENIbHbIX NPUYMH, NPUMEPOM  MOXKET

NOCNY¥UTb HE3HaHWE HacNeAHNUKOM 06 OTKPbITUK
HacneacTBa.CeitvacyacTomncnonb3yoT3aBelaHme
Ons  onpeaeneHus  danbHelwen  cyabbbl
nMMyLLecTsa Hacnegoaatens. Mo obuiemy npasuay
3aBellaHMem npusHaeTcs, pacnopsaeHue
HacneaodaTesIeM CBOMM MMYLLECTBOM Ha Cay4ait
ero cmept, oPoOpMIEHHOE B HagNeXKallen
bopme ycTaHOBNEHHOW 3aKOHOAATENLCTBOM.

Mo uepapxuu 3aBellaHUE UMEEeT NpUopuUTeT

nepepn, HacnegoBaHMemM MO 3aKOHY, TaK KaK
3aBellaHune ABNAETCA BO/N1EN3DBABNIEHNEM
COBCTBEHHMKA mmyulecrtaa. OaHako, KaKk u

HacnegoBaHME MO 3aKOHY, HacnegoBaHMe Mo
3aBeLaHuIo ABAAETCA NPOU3BOAHbLIM CMOCOHOM
BO3HMKHOBEHMA MpaBa COOCTBEHHOCTW, Trae
NpPaBoOMNPEeEeMCTBO OCYLLECTB/AETCA NPU HaAUYUU
onpeaeneHHoro puanyeckoro pakra.

B HacnegoBaHMM  MHOCTPAHHbLIA  3/1€MEHT
npeacTaBaseT cobol cBA3b C 3aKOHOAATEIbCTBOM
pas3/IMYHbIX 3apybeXKHbIX CTpaH, AaHHas CBA3b
BO3HWMKAET eC/n: OANH UAN HECKOJIbKO CyObEeKTOB
- MHOCTPaHHbIA  rpaKAaHWH, WHOCTpaHHOe
IOpUANYECKOE INLO UK e CaMO MHOCTPaHHoe
rocyfapcrBo, B CAyYadAX eciM caM  OObekT
HacnenoBaHMA HAXOAUTCA 3a TpaHULUEN, ecau
topuanYeckmii GakT MMen MecTo, Ha TepPPUTOPUMU
Opyroro rocyaapcrsa.

Take BO3HWKAeT MHOrO C/IOXKHOCTEW, Koraa
y HacnegogaTens MMeeTca MMYLLECTBO, HO OHO
pacnosIoKeHO B HECKONbKMX cTpaHax. K npumepy,
y Hacnepoaatens MMeeTcs HECKOIbKO 06beKToB
HEABUMKUMOCTU U 3TU OOBEKTbl PaCMOJIOXKEHbI
B pa3HbIX CTpaHax, TyT BO3HWKAeT BOMpOC, B
KaKkomM rocyapcTBe JAOMKHO ObiTb HanucaHo
OCHOBHOE 3aBelllaH1e, TaK KaK HacneACcTBeHHbIe
Oena [OMKHbI OTKPbIBATLCA B Pa3HbIX CTPaHax.
B paHHOM ciiydae 3aBellaHWe [OO0/KHO ObiTb
B Hac/neACTBEHHOM Jefie TOrO rocygapcTsa,
B KOTOPOM HacnegodaTenb MMmen nocnegHee
MECTO KWUTENbCTBA, @ B OTHOLIEHWUU OCTasbHbIX
rocyfapcrs, rae MMeeTcs MMYLLECTBO AO/KHbI
6bITb OTNpaBAeHbl KOMWUM AAHHOTO 3aBeLlaHus,

nocne NoATBEPKAEHNA UX HA FOPUAMYECKYIO CUNY,
a TaKKe cogepkaHne nHdopmaumm 06 oTKPbITUK
HacNeACTBEHHOIO Aefa B aHHOM rocyapcrse ¢
YKa3aHMeM Hac/iegHMKOB NO 3aBELLAHMIO.

[nAa MHOCTpaHHbIX rpaxgaH AAA NoayvyeHus
MMyLEeCTBa YyMepLero Mo 3aBewWaHuio B
Pecny6nunke KasaxctaH, HeobxoAuMMO NPONTU
onpefeneHHble  npoueaypbl. [Ona  Hayana
WMHOCTPAHHbIN rpa*kAaHUH AOMKEH NPeaoCTaBUTb

HOTapuycy: Macnopr, CsBnaeTenbCcTBo o}
npucBoeHnn HacnegHuky WWH, [JoKymeHT
NOATBEPKAAMOWMIA  POACTBO €  YMEPLUUM,

OOKYMEHTbl Ha Hacneayemoe MMyLLEeCTBO (ecan
OHM WMeloTCa), MPU HaIMuYUKU NpeacTaBUTeNs
[0BEPEHHOCTb Ha NPeACTaB/eHMe HAaceaHWUKA.

Mocne 4Yero MHOCTPAHHbLIA  rpaXKgaHWH
MOXKET ero npuHATb. [arke ecnn rpaxkgaHuH
NPWHAN AWWb YacTb HACNeACTBEHHOM MAcCChl,
topuanYeckm byaeTt cyMTaTbCA UYTO OH MNPUHAN
BCIO NPUYMTAIOLLYIOCA HACNeACTBEHHYK Maccy
N MOXeT opopmMUTb 3TO MMylecTBo. OfHako
COrnacHo 33aKOHOAATENbCTBY Pecnybnunku
KasaxcTaHAnuo, He UMetoLLee BUA HA KUTENIbCTBO,
He MmeeT npaBa MMeTb MpaBo cOBCTBEHHOCTU
Ha HeABMXMMOCTb AW 3eMesibHbIl y4acTok [6].
HecmoTpa Ha To, YTO y MHOCTPaAHHbIX rparkaaH
MMEIOTCA TaKMe e MpaBa, Kak M y rpaxaaH PK,
MHOCTPaHLbl Yy KOTOPbIX OTCYTCTBYEeT BWA Ha
KuUTenbctBo B Pecnybnuke KasaxcTaH f[osiKeH
npoAaTb B TEYEHUN OLHOTO roAa ¢ 0popMAEHUA
npaB CO6CTBEHHOCTM MONYYEHHYIO MO HAaCNeACTBY
MMYLLECTBO WAW 3eMe/ibHbl y4acToK. B Tex
CNy4aAx eciv MHOCTPAHHOE /IMLLO He COBEPLUM/IO
OAHHbIX OENCTBUIM, TO 3TO MMyLLecTBo byaet
NPOAaHO NPUHYAUTENbHO, KPOME TOro AaHHoe
auo  byaetr o06s3aHO  OMIAaTUTb  PAcxofbl,
NMOHeCeHHbIE BO BPEMA NPOAAXKM.

B TOm cnyyae ecnm MHOCTPaHHOE NMLO BCe
YKE XOYeT COXPaHUTb NOyYEHHOE MO HacNeacTBY
HeABUXMMOE MMYLLECTBO, TO Y 3TOMO ML eCTb
HECKOJIbKO MyTen A/18 COXPaHeHUsA MMYLLEeCTBa:

MepBbli 3TO Camblii O4YEBMAHbINA, Nepeesn,
B Pecnybnuky KasaxctaH M nosayyeHue
paspeleHna Ha BpemeHHoe npebbiBaHue,
KOoTOpoe BblgaeTca opraHamu MB/, PK. B cayyae
NoNy4YeHUsa paspelleHns MHOCTPaHeL, HapasHe
Cc rpaxgaHamu KasaxcTaHa, MOMKET BafeTb
No0/Ib30BATbCA HEABUKMMOCTBIO UM 3eMENbHbIM
Y4YaCTKOM BeCb Mepuon AeUCTBUA paspelleHus,
OOHAKO MO  WCTEYEHUID CPOKa  AeNcTBuMA
paspelleHna [aHHOe MMYyLLEecTBO npuaerca
npoaartb.

Bropoli 3T0 6o0nee CcNOXHbLIK nNyTb. TakK
Kak TpeboBaHMA O Mpojarke WMMyLLEeCTBa
pPacnpoCTPaHAOTCA TONbKO Ha GU3UYECKUX UL,
TO MHOCTPAHHOMY Fpa*KAaHWUHY MOMHO CO34aTb
cobcTBEHHOE topuamyeckoe anuo U obopmMnTb
NnofyyeHHoe MO  HacneacTsy  HeABUMXMMOeE
MMYLLECTBO MU 3eMe/IbHbI/ Y4AaCTOK Ha gaHHoe
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topugmnyeckoe Anuo. Mpemmy,ectBoM AaHHOIo
cnocoba ABNSETCA TO, YTO MHOCTPAHHOMY LY
He 0b6A3aTeNbHO NepeesyKaTb U NOoAyYaTb BUA Ha
XUTEeNbCcTBO Pecnyb6amnKkmn KasaxcrtaH, u OH MOXKeT
NPOAO/IKATb XKMUTb TaM, I4e OH KMA 4o 3Toro. Ha
nepBblit B3MAL CO34aHWE HOPULMYECKOTO ML,
ero cofepyKaHue MoOryT co3gaTb HeyaobcTBa,
04HaKo npu NPaBuUAbHOM  yNpaBaeHUU
IOPUOUYECKMM  JIMLOM  KPOME  COXpaHeHusn
MMYLLECTBA WM 3eMe/IbHOTO Y4YacTKa MOXKHO
NOAYYUTb 40XO04 C JAHHOrO NpeanpuaTUA.

M3 BCero ckasaHHOro MOXHO caenaTb BblBOA,
YTO HaCNeACTBEHHbIE OTHOLWEHMA, OC/IOKHEHHbIE
MHOCTPaHHbIM 3/1IeMEHTOM, NPeaCcTaBAAT cObo
[OCTaTOYHO  C/IOXMHYI  CUCTEMY  PasIUYHbIX
MHCTUTYTOB. C/IOXHOCTb 34€eCb MpoABAseTcA
B TOM, YTO Y KaX[oro rocyaapcrsa MmeroTcs
CBOM HOPMbl PErynmpytolme Hac/ieacTBeHHbIe
OTHOLLEHUSA, KOTOPble 3HAYUTE/IbHO OTNMYaOTCA

APYT OT Apyra.
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IMPLEMENTATION OF THE INSTITUTION OF JOINT BANKRUPTCY OF SPOUSES
IN THE RUSSIAN FEDERATION
(ON THE EXAMPLE OF LAW ENFORCEMENT PRACTICE IN THE VOLOGDA REGION)

Abstract
The article discusses the need to introduce the institution of joint bankruptcy of spouses into the
system of Russian law. This article also reveals the problem of the implementation of this institution in
the Russian Federation and on the territory of the Vologda region. The article notes that this institution
is a necessary tool for both society and the legislator. Currently, the current legislation does not provide
for the possibility for spouses to file a joint bankruptcy petition, however, the court may consider
joining two spouses' insolvency cases. In addition, the article analyzes the method of combining cases,

considers the relevant jurisprudence.

Keywords: insolvency (bankruptcy); joint bankruptcy of spouses; plurality of persons; debtor;

bankruptcy case; sale of property; obligations.

NHCTUTYT BaHKpOTCTBa GU3MYECKMX UL, NpK-
meHsaeTca B Poccuinckon ®epepaumm amwb ¢ 1
OoKTAbpa 2015 roga ¢ MOMEHTa BCTynaeHus B
cuny depepanbHoro 3akoHa ot 29.06.2015 Ne
154-®3 «06 yperynMpoBaHUM 0COBEHHOCTEN He-
COCTOATENbHOCTU (BAHKPOTCTBA) HA TEPPUTOPUAX
Pecnybnukn Kpbim 1 ropoga denepasbHOro 3Ha-
yeHua CeBacToONoONsA U O BHECEHUN U3MEHEHWUI B
OoTAe/bHble 3aKOHOAATeNbHble aKTbl Poccuickol
Pepepaummn». [aHHbIA  MHCTUTYT peryavpyet
BarKHEMLIME OTHOLEHMA MO NPU3HAHWUIO rpaxaa-
HWHA HecocToATe/bHbIM (6aHKpoTom). OAHako
BOMPOC, AONYCTUMA /I MHOMECTBEHHOCTb NuL,
Ha CTOPOHEe AOOJ/IKHWKA, OCTAaéTCA HepelEHHbIM
Ha 3aKOHOAATe/IbHOM YPOBHE.

MHCTUTYT 6aHKPOTCTBA CYMpyroB MOPOXAEH
HeobX0AMMOCTbIO 3aKOHOAATENIbHOro 3akpene-
HWA npaBa HaHKPOTCTBa ABYX CYNpPyros B O4HOM
nene o baHKpoTCTBE.

Cratba 5 npoekta PepepanbHOro 3akoHa No
835938-7 «O BHECEHWUU WM3MEHEHWI B OTAENb-
Hble 3aKOHOZaTeNbHble akTbl Poccuinckon Pepe-
paumn» (ganee - 3akoHonpoekT Ne 835938-7) [1]
npeanaraet seegeHune B PegepanbHbiii 3aKoH «O
HecocToaTeNbHOCTU (6aHKpoTcTBe)» (aanee - O3
«O HecocToATeNbHOCTU (DaHKPOTCTBE)») MHCTUTY-
Ta COBMECTHOro 6aHKpOTCTBA CYynpyros, KOTOPbI
YK€ Hayan caMoCTOoATE/IbHO BbI3peBaThb B Cyaeb-
HOIM MpaKTUKe MO aHanorMM C NpaBMAaMmn O Co-
y4actum B gene.

B HacTosLee BpemA B OTe4eCTBEHHON topnam-
YEeCKOW HayKke Mo, COBMECTHbIM BaHKPOTCTBOM
CYnpyros MPUHATO «MNOHMMAaTb MpoLeccyasbHoe
coyyacTtme Cynpyros-AoOMKHUKOB B gene o H6aH-
KpPOTCTBE, YTO, MO CyLLeCTBY, O3Ha4YaeT paccmo-
TPEeHWe B paMKax O4HOro Aena Bonpoca o H6aH-
KpOTCTBE Cpasy ABYX cynpyros» [2].

OcHOBOI oA TaKOM NOCTAHOBKM BOMNpoOca CTa-
Jla NpaKTUKa Mo Aenam o COBMeCTHOM HaHKpoT-
cTBe cynpyroB. OAHUM U3 NepBbIX, MPUHABLUMX
COBMECTHOE 3asB/eHne, 6bln ApOUTPaXKHbIN Cya,
HoBocmbupckoi obnactn. OnpegeneHnem ot 12
oKTAbpsa 2015 roga no geny Ne A45-20897/2015
NPUHATO 3aaBneHne KyabmunHa Anekcea AneKkcaH-

Aposuya u KysbmurHo MapuHbl BnagumunpoBHbi
O NMPU3HAHUM UX HECOCTONTEbHbIMU (6aHKpOTa-
MK), BO3BYKAEHO NpoM3BOACTBO No Aeny [3; 4].
PeweHnem ApbuTparkHoro cyaa Hosocnbupckoi
obnact ot 09.11.2015 r. (pe3ontoTMBHaAA YacTb
peweHns obbasneHa 09 Hoabpsa 2015 roga) geny
Ne A45-20897/2015 BbllleyKasaHHbIX rpa){aaH
npusHanu bGaHKpoTamu, BBeAM Npoueasypy pe-
anvs3aumMmM mMmyllectsa rpaxkgaH. ObocHoBbIBas
3aAB/IeHMe, AOMKHUKM YKa3bIBaIKU, YTO NO COCTO-
AHWIO Ha AaTy, NPeALWecTBYOWYO AaTe noaayvu
3aAB/IEHMA O MpPM3HAHWUKM BAHKPOTOM, pasmep
COBMECTHbIX 06A3aTeNbCTB Nnepes KpeamTopamm
cocTasnsieT 775 000 pybnei, npocpoyka B Ucnon-
HeHUn 06A3aTeNbCTB MNpEeBbIlaeT TPU MecAua,
pa3smep NPOCPOYEHHOMN 3a[0/1KEHHOCTU MPEBbI-
waet 10% oT cymmbl BCel KpeauTopCKon 3a40-
YKeHHOCTW. Kpome Toro, cya obpatuaca Kk Cemeit-
HOMY KOZEKCY, @ MMEHHO K n. 2 CT. 45, cornacHo
KoTopomy obLime obsa3aTenbcTsa (fonru) cynpy-
roB - 3To Te 0653aTeNbCTBA, KOTOPbIE BO3HUKAM
no MHUUMATMBE CYNpyroB B MHTEpecax BCeW ce-
MbMW, U1K 06A3aTeNIbCTBA OAHOMO M3 CYNpPyros, No
KOTOPbIM BCE MOJy4YeHHOE UM OblI0 UCMO/b30-
BAaHO Ha HyxApbl cembu. Cya NpPULWEN K BbIBOAY,
YTO 3a8BUTENN UMEIOT 0bLMe 06a3aTeNbCTBa, TO
€CcTb 061X KPeanTopoB, KoTopble A1A ya0BAET-
BOPEHWUA CBOMX MPUTA3AHMIA MOTYT MpeTeHao-
BaTb HA MMYLLLECTBO CYNpyros, MMeIoLLEE PEXKUM
COBMECTHOM COBGCTBEHHOCTU, B CBA3M C YeM A0-
nycTUMO B Aa@HHOM C/lydae GopMMpoBaHue ean-
Horo peectpa TpeboBaHUI KpeamuTopos M ¢dop-
MMPOBaHME KOHKYPHOM Maccbl B e4MHOM Aene o
H6aHKpOTCTBE A0/MKHMKOB. Cya TaKKe NpuHAN BO
BHMMaHMe, YTO BO3OY)KAEHME M paccMoTpeHue
Aen o baHKPOTCTBE KaXKAoro 13 cynpyros npuse-
OET N1LWb K yBeNMYeHU o cyaebHbIX pacxoaoB Ha
nposeseHne npoueayp OaHKPOTCTBA M CNOpPOB
Mo BOMPOCY, B KAKOM MMEHHO aene o 6aHKpOT-
CTBE CNeAyeT peann3oBbiBaTb COBMECTHOE MMY-
LLEeCTBO CynpyroB. B KOHeYHOM MTOre npoLenypy
peanusaummn MMYLLECTBE rpagaH 3aBepLumaun
M ocBoboaANNM UX OT AaNbHENLWEro UCNoHeHUs
TpeboBaHMI KPeaANTOPOB, B TOM Yncie TpeboBsa-
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HUIN KPEeaAUTOPOB, HE 3aABNEHHbIX NPU BBEAEHUN
PeCTPYKTYpPU3aLLMKN JONTOB rparkAaHMHa UAn pea-
NIM3aLMM UMYLLECTBA FPaXKaaHMHa.

B apyrom aene onpegeneHnem ApbutparkHo-
ro cyga 3abankanbckoro Kpas ot 15.01.2016 1. no
neny NeA78-15512/2015 B pamKax CBOMX NOJIHO-
MOYMIA, cya, 06 beAMHNA HECKOJ/IbKO OAHOPOAHbBIX
[en, TaK KaK B HUX YHaCTBYHOT OHM U Te e nua,
OHM CBA3aHbl MO NpPeACTaBAeHHbIM [0Ka3aTe/b-
CTBaM, O/1A UCK/IOYEHUA PUCKA MPUHATUA Npo-
TUBOPEUUBBIX APYr APYry CyAebHbIX aKTOB, CyA,
nocymTan HeobxogMmbiM 06bEAWHUTL 3asBe-
Hua Ne A78-15512/2015 n Ne A78-15636/2015 8
OAHO NPoM3BOACTBO. B yKazaHHOM onpeaeneHum
CyZ, CCblNancaA Ha Te e HopMbl NpaBa, 060CHOBbI-
BatoLlee NpuHAToe pelueHune [5].

Ha ocHOBaHWM BbILEN3NOKEHHOIO, Cyabl B
cBoMX aKTax ewe B 2015-2016 rogax popmumpyroT
No3nLUMIO, YTO BEAEHWE ABYX NapanfiesibHbIX gen
0 6aHKPOTCTBE [OMKHWUKOB-CYNpPYroB HEBbLIFOA-
HO, NPUYEM KaK SOKHMKAM, TaK U KpeanTopam.

OpfHaKo npobnema «MHOXKECTBEHHOCTU /INL»
Ha CTOPOHE AO0/IXKHUKA OCTAETCS HEepPEeLLEHHOM.

B 2017 roay BepxoBHbit Cyg, Poccuiickoin de-
Aepaunn BbiHec OnpegeneHue [6], KoTopoe cTa-
N0 cbirpano 60/bLy0 POib B pAacCMaTPMBAaEMOM
Bonpoce. BepxosHbili Cyg Poccuiickon depepa-
LMK yKa3an, 4To cyabl NePBOM U anennaumoHHOM
WMHCTaHLUMIA, PYKOBOACTBYACH MOJIOKEHUAMM CTa-
Tei 33 1 43 PepepanbHOro 3akoHa ot 26.10.2002
«127-®3 «O HecocToATeNbHOCTU (BaHKPOTCTBE)»,
NCXOAMUAN U3 TOTO, YTO AEMCTBYHOLLMM 3aKOHOAA-
TENbCTBOM He MpeaycMOTPeHa BO3MOMKHOCTb Mo-
[aym cynpyramm COBMeCTHOro 3aaB/ieHuA 0 H6aH-
KpoTcTse. [1pn 3TOM OHM He ANLLEHbI NpaBa Tpe-
60BaTb MHULMMPOBAHMA Aena o0 baHKPOTCTBE B
OTHOLUEHUM KaXKAOro 3aABUTENS B OTAENbHOCTMU.
M BepxoBHbIii Cyz yKasan, YTO OCHOBAHUI He co-
rNacuTbCA C BbIBOAAMM CYA0B OTCYTCTBYHOT. TaKMM
obpa3om, B ganbHelwem apbuUTparkHble cygbl
OTKa3blBaNW B NPUHATUN 3aABNEHUN, r4e NpUCyT-
CTBOBA/IO ABa UK Bonee AONKHUKA.

Cyabl He yuin KpaliHe BaXKHbIi MOMEHT, KOTO-
pblli 3aK/OYaeTCcA B TOM, YTO B gaHHOM Onpege-
neHnun BepxosHoro Cyaa Poccuiickoit Peaepaunm
YKa3aHO /INLLb Ha TO, YTO « AEeNCTBYIOLLMM 3aKOHO-
0aTeNIbCTBOM He MpeaycMOTPeHa BO3MOMKHOCTb
nogaym cynpyramMm COBMECTHOFO 3aABJEHUS O
6aHKkpoTcTBe». Cyabl UCTONKOBANAWN AaHHYO ¢pa-
3y paclMpUTENBHO U CAEMANM BbIBOA, O TOM, YTO B
paMKax npouecca HecoCToATesIbHOCTU (6aHKPOT-
CTBa) PUINYECKUX NINLL HE MOXKET BO3HUKATb MHO-
YKECTBEHHOCTU Ha CTOPOHE A0/IKHUKA.

PelweHnem BO3HMKWeEN npobnembl, CBA3aH-
HOM C HacywHOW NOTPeBHOCTbIO PACCMOTPEHUSA
Oen 0 HecocTosATeNbHOCTU (6aHKpPOTCTBE) cynpy-
roB B pamKax eguMHoro cygebHoro pasbupatesib-
CTBa M C/IOXKMBLUENWCA NOCAe BCTYMN/AEHUA B CUNY
BbllWeyKasaHHoro [locTaHoBneHMA BepxoBHOro

Cyna Poccuiickoit ®epepaumm cygebHoi npak-
TMUKOW, CTafo npuHAaTUe MNocTaHoBneHuA NneHy-
ma BepxoBoro Cyaa Poccuiickoit ®eaepauum [7],
B KOTOPOM BepxoBHbIli Cya yKasan, YTo B Lensax
npoueccyasbHOM 3KOHOMUU U AAs YNPOLLEeHMA
nopagKa peanMsauum UMYLLECTBa, YAOB/ETBO-
peHua TpeboBaHNI KPeaANTOPOB Cyd MOMKET pac-
CMOTpeTb BonNpoc 06 obbeguMHEHUN ABYX AeN O
HEeCOCTOATE/IbHOCTU CYNpPYyroB Mo npaBuam CTa-
Tby 130 ApbUTparKHOro NpoLeccyanbHOro KogeK-
ca Poccuiickoli Pepepaunn. BaxkHO OTMETUTD,
4yTO 06BEeAMHEHME Aen CyNpPYyroB ANA COBMECTHO-
ro PacCMOTPEHMA ABAAETCA NPaBOM, a He 0653aH-
HOCTbto cyaa [8; 9].

[aHHaa no3vumA Halna CBOE OTpaXeHue B
cynebHol npakTuke ApbuTparkHoro cyaa Bono-
rogckom obnacru.

PeweHnem ApbutpaskHoro cyaa Bonorog-
cKol obnact ot 19.12.2018 r. no geny Ne Al3-
15433/2018 [10] OkyHes Cepreii Cepreesud
Npu3HaH HecocToATeNbHbIM (6aHKpPOTOM), B OT-
HOLUEHWMW HEero OTKPbITA NpoLeaypa peanansaumnm
MMYLLECTBA rpakaaHNHa Ha 6 mecaueB. JLoMKHUK
obpaTuaca c 3aABAEHMEM O NPU3HAHMMU Er0 HeCo-
cToATeNbHOM (baHKpoTom) 25.09.2018 .

Ero cynpyra, OKkyHeBa EkaTepuHa OnerosHa
Takxke 25.09.2018 r. obpatunacb B ApbuTpark-
HbI cya Bonorogckoi ob6nactu ¢ 3anaBieHUEM O
NPU3HAHUKN Heé HecocTonaTeNbHOW (BaHKpoTOMm).
B panbHeiwem, PUHAHCOBLIM YNPABAAIOLMM
6bln0 NogaHo 3asaBieHne 06 obbeanHeHUU aen
NoA13-15432/2018 n NeA13-15433/2018 o npu-
3HaHUM HecocTosATeNbHbIM (6aHKpoTamm) OKRy-
HeBol EkaTepuHbl OneroBHbl U OKkyHeBa Cepres
CepreeBnya B 04HO NPOU3BOACTBO 419 COBMECT-
HOro PacCMOTPEHMUS.

OnpepeneHnem ApbutparkHoro cyga Bono-
rogckon obnactm ot 18.03.2019 r. no geny Ne
A13-15432/2018 [11] cyn onpeaenun obbvegu-
HUTb AaHHble Aena.

OpgHako ApbuTtpaxkHbili cya Bonoroackon ob-
JIACTU TaKXe MCMnosb30Bas BO3MOMKHOCTb pac-
CMOTPEHUS AeN O COBMECTHOM BaHKpOTCTBe Cy-
npyros, MpwW YCAOBUM, UYTO CYNPYrnU-LONKHUKM
HanpaBWM COBMECTHOE 3asiB/IeHNE O NPU3HAHUK
NX HecocToATeIbHbIMK (BaHKpoTamu).

Tak, pelweHnem ApbutparkHoro cyaa Bonoroa-
cKol obnactm ot 29.11.2021 r. no geny Ne Al3-
10095/2021 [12] WaapuHa BukTopua Anekcak-
aposHa n WaapunH AnekcaHap Bnagumuposund
NPW3HaHbl HecocToaTelbHbIMK (6aHKpoTamu). B
OTHOLUEHUU CYMNPYyroB-AO/KHUKOB OTKPbITa Npo-
ueaypa peanusaumm MMyLEecTBa rpaKkgaH Ha
LIEeCTb MECALEB.

WNccnenya paHHoe HanpaB/ieHWe, MOXKHO Bbl-
OennTb cnepyloumve nNpesnocbiIKM - PasBUTUA
WMHCTUTYTa MHOMECTBEHHOCTM JINL, HA CTOpOHe
OONIKHUKA B MPABOOTHOLLEHUN HECOCTOATENBHO-
cTn (6aHKpoTCTBA).
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Bo-nepBbix, npeacraBaseTca Lenecoobpas-
HbIM WM HeobXOAMMbIM 3aKpensieHue MHOXKe-
CTBEHHOCTW NNL, Ha CTOPOHE AO/MKHUKA B 3aKoHe
0 GaHKpoOTCTBE.

Bo-BTOpbIX, BaXKHOE 3HayeHue npeacTaBaseT
cob60i1 Hannume obLLEro MMYLLLECTBA CYNPYroB, YTO
BbICTYNaeT NOMMYHbIM CNeaCcTBMEM HanpaB/eH-
HOCTM npoueaypbl GaHKPOTCTBA Ha peanunsaumio
MMYLLLECTBA, @ HEe Ha JINYHOCTU A0MKHUKOB [13].

B-TpeTbunx, ouyeBMAHbIM AKTOM BbICTyMaeT
cyliLecTBoBaHmne obumx 06583aTeNnbCTB U KpeamTo-
POB C O4HOBPEMEHHOW NOCTAaHOBKOM BOMPOCOB O
TOM, KaKkue oblime 0bA3aTenbcTBa AOMNYCTUMbI U
OOJ/IKHbI 1M OHU BbITb A0NEBLIMMN.

B-yeTBepTbIX, HEOOXOAMMO OLLEHMBATL PUCKK
KpeauTopoB U A0/IKHMKOB, BO3HUKAIOLLME B MPO-

MTaK, BOBMOMHOCTb BBEAEHWA MHCTUTYTA CO-
BMecTHOro 6aHKpOTCTBa Cynpyros c/ieayeT B Le-
JIOM NpPW3HaTb MNOJOXKUTENbHBIM GAKTOPOM, Mo-
3BO/IAIOLLMM OMTUMM3NPOBATL BOMPOChI MPaBo-
Boro obecneyeHMs MMYLLECTBEHHbIX MHTEPecoB
CYNpPYroB, CTaBLWMX B CUY Pa3ANYHbIX MPUYMH He-
COCTOATENbHbIMMW, @ TAKKe UX KPeauTopoB. Bask-
Helwel 3aJayelt Kak LOKTPUHBI, TaK U 3aKOHO-
JaTenn B COBPEMEHHbIX YCI0BUAX AO/XKHA CTaTb
BbIpaboTKa BO3MOMKHbIX MoOZenel peannsauuu
COBMECTHOro 6aHKpPOTCTBA CYnpyros, BbiABAEHME
OCHOBHbIX PUCKOB, CBA3AHHbIX C BBEAEHMEM TaKO-
ro MHCTUTYTA M aHa/M3 UHbIX CUTYaLLMIA, B KOTOPbIX
BO3MOXHO BO3HMKHOBEHME MHOMECTBEHHOCTU
JINL, HA CTOPOHE O/IKHMKA.

uecce 6aHKpOTCTBa.
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O.C. Myxamep)kaH
N.H.T'ymunes atbiHaafFbl Eypasna ynTTbiK YHUBEPCUTETI
3aH, paKynbTeTiHiH, 1KypC MarncTpaHTbl
KasakcraH Pecnybaunkacol,Hyp-CynTaH K.

foineimu emekwi —apkeHosa C.b.,

3.f.K., /I.H. [ymunes amoiHOarbl Eypasusa yammelx yHUsepcumemi
a3amammeolK, eHbeK HaHe IK0M02UAbIK KYKbIK KagheOpacbIHbIH Mpogeccopsl,
Kasakcman Pecnybaukacsi, Hyp-CyaimaH K.

MEHLWIK K¥KbIfblH KOPFAY: 3AHCbI3 MENEHTEH
TYPFblH EMEC YWU-}KAWUAbl BOCATY

AHpaTtna

Byn MaKana 3aHCbI3 MeNeHreH TypfblH emec Yi-angbl 6ocatyra 6aiinaHbiCTbl Macenenepre
apHanfaH. 3epTTey aTanfaH caHaT boWbiHWAa AaynapAbl KapayablH, COT TaxipubeciHae KesgeceTiH
Kelbip npobnemanbik Mmacenenepdi aHbiKTayfa OafbiTTanfaH. Makanaga 3aHCbI3 MesIeHreH TYPFbiH
emMec yn-)angbl 6ocaTy Typanbl Tanan apbi3gap COTKa Kan Kesae 6epineTiHi Typanbl atanbin eTinreH.
CoHpali-ak, BUHANKAUMANBIK Tanan neH HeraTop/iblK TananTbiH, afan caTbinN anylbl MeH agan emec
CaTbiN anyLWblHbIH, albliPMaLLbIIbIKTapbl KOPCETi/IreH. 3aHCbl3 WeNeHreH TYpFblH emec YW-Kangbl
b6ocaty Typanbl Aaynap 6oMblHWA KaTblHAcTapAbl PETTENTIH HErisriHoOpMaTUBTIK-KYKbIKTbIK aKTinep
Tisbeci KenTipinreH.

TyniHgi ce3aep: MeHLLIK KYKblIfbl, COT XKYMEeCi, TYPFbIH EMEC Yii-}Kall, 3aHCbI3 MeNeHyY, KYKbIKTap MeH
6ocTaHAbIKTapAbl KOpFay, Aaynapabl Wwelly, ULMBUANCTUKA FbISIbIMbI.

A.C. Myxamea)KaH
MarmcTpaHT 1 Kypca ropuguueckoro pakynbreTa
EBpasuiiCKOro HauMOHaNbHOro yHuBepcuteTa um. J1.H. fymunesa,
Pecnybauka KasaxcraH,r. Hyp-CynrtaH

3ALLUTA NPABA COBCTBEHHOCTU: OCBOBOXAEHUE HESAKOHHO 3AHATOIO
HEXWNNOINo NOMELLEHUA

AHHOTauuA

[aHHaA cTaTbs MOCBALLAHA BOMPOCAaM, CBA3@HHbIM C OCBOOOMAEHWEM HE3aKOHHO 3aHSATOro
Hexunoro nomeuleHunsa. MccnegoBaHue HanpasB/ieHO HA BblAB/EHUE HEKOTOPbIX MPOBAEMHbIX
BOMPOCOB, BO3HMKAOWMX B CyaebHOM MNpaKTUKe PacCMOTPEHMA CMOPOB MO AaHHOM KaTeropuu.
B cTaTbe OTMeuvaeTcs, Koraa B Cyd MoAatoTcA MCKOBble 3anaB/ieHUss 06 0CBOOOXAEHUM HE3aKOHHO
3aHATOrO HEXMJIOTO NomMeLLeHUsA. TaKKe NOoKa3aHbl Pasinyma Mexay BUHAMKALNOHHbIM TpeboBaHueM
M HeraTopHbiM TpeboBaHMem, 4OOPOCOBECTHLIM MOKynaTeNemM U Hego0bpPOCOBECTHLIM MOKyNaTeNnem.
MpueeaeH nepeyeHb OCHOBHbIX HOPMATUBHO-MPABOBbIX aKTOB, PEry/INPyLWMX OTHOLEHWUA MO Crnopam
06 0cBOBOKAEHUN HE3AKOHHO 3aHATOMO HEXMWNOIO NOMELLEHMA.
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Abstract
This article is devoted to issues related to the release of illegally occupied non-residential premises.
The study is aimed at identifying some problems issues that arise in the judicial practice of dispute
resolution in this category.The article notes when statements of claim for the release of illegally
occupied non-residential premises are filed with the court. The differences between the vindication
requirement and negatory requirements, a bona fide buyer and an unscrupulous buyer are also shown.
The list of the main regulatory legal acts regulating relations on disputes on the release of illegally

occupied non-residential premises is given.

Keywords: the property rights, judicial system, non-residential premises, illegal occupation,
protection of rights and freedoms, dispute resolution, the civil law science.

KasakcTtaH Pecnybankacbl KOHCTUTYLMACBIHBIH,
eperkenepiHe COMKeC apPKiMHIH 83 KYKbIKTapbl MeH
60CTaHAbIKTaPbIHbIH, COT apKblabl KOpFaniybiHa
KYKbIfbl 6ap [1]. CoHgan-ak, KasakctaH Pecny-
6MKacbl azamaTtblH ©3 MY/IKIHEH aliblpyfa 6on-
Manabl, AeMeK a3amaTTbl TUICTi COT LWeLimiHCi3
OHbIH, XbI/I)KbIMAlTbIH MY/KiIHEH Wblfapyfa 6on-
manabl.

KasakctaH Pecnybankacsol A3amaTtTbiK,
KogekciHib, (6ygaH api - AK) 260-6abbiHa
COMKeC MEeHLUIK Meci 3 My/IKiH 68TEeHHIH, 3aHCbI3
MeneHyiHeH Tanan eTyre KyKkbibi[2].

«TypfblH Y KaTblHacTapbl Typanbl» 3aHHbIH
2-6abblHbIH, 27-TapMaKLuacbiHa CaMKec TYpPFbIH
emMec yih-alh fen KOHOOMWHUYM OObBEKTICiHIH,
OpTaK MY/KIH KocnafaHAa, Kennatepni TypfbiH
ynaeri KypbiablC, CAaHUTAPUANBIK, 3KOJIOTUANDBIK,
OpTKE Kapcbl oHe Oacka Aa MiHAeTTi Hop-
Manap MeH Kafuganapfa CoMKeC KeneTiH,
»Koba caTtbicbiHAa@ Ke3genreH, erep KasakcTaH
PecnybnunKkacbiHblH,  3aHHamMacblHAA  e3rewle
Kesgenmece, LWeKapanapbl KabblpranapabiH,
e[eHHiH, *KoHe TebeHiH, iWwkKi 6eTTepi 6bonbin Ta-
6blnaTbiH, TYpaKTbl TypydaH e3re MakKcaTTapga
(keHce, aykeH, Kade, cnopT3an, webepxaHa,
KOHaK Y, XOCTeN KaHe Xa/IbIKKa KbI3MeT KepceTy
canacbiHblH 6acka ga obbekTinepi) naliaanaHsbi-
NaTblH XaHe Aapa (benek) MeHWiKTeri XeKe ilKi
KEHICTIK TyCiHineai. MapKuHITI, erep ON »Keke
(benek) meHwWwikTe 6onca, TYPFbIH EMeC yit-XKalifa
*KaTKbI3yFa 6onagpb! [3].

Keneci yw 6enri *XMbIHTbIfbl TYPFbIH eMec Yii-
Kangbl cMnaTTanapl:

- cayfa, eHAipic Hemece aKimLWiNik cananapaa
nanganaHybi;

- afamaapablH, TYpaKTbl
TYPYbIHA apHaaMaybl;

- TEXHUKANbIK, *KaHEe CaHWUTap/blK TaaanTapfa

Hemece YaKbITwa

can bonybl.
TypFbiH emec YA-KangblH,
MEHLIK neci YKeKeTynfa Aa, 3aH bl

Ty/Ifa Aa, MemaeKkeT Te 6ona anagbl.

TypfblH emec yW-Kannapgbl KebiHece KeHce,
OYKEH, CANOH, KoMMapeTiHAe KongaHagbl.
Cebebi, bipiHwWi TycTaH, Oyn biHFANAbIL, eKiHwi
TYCTaH, KAPKbI/bIK TYPFblAaH TUIMAI, COHABIKTAH
TYPFblH €EMEeC Yin-*Kanap *Keke Kacinkepaep MeH
3aHAbl TYIFaNap apacbiHAA Y/IKEH CYPaHbICKA Me.

TypfblH  emec  yi-KalnapablH, — TYPFbIH
ynnepre ykcac epekuweniktepi 6ap. Mbicansi,
OKLLAYNbIKCUAKTbI benri natepre Ae, AyKeHre
ae ToH. Kabbipranapyn-kalaplH, LieKapana-
pbl 6onbin Tabblnagbl. BapablK OKlaynaHFaH
obbekTinepae esiHiHbenek Kipebepici bonaabi.
3aHCbI3 MeneHreH TypfblH emec yii-Kaabl 60-
caty (wbirapy) aen 6i3 MeMIEKeTTiK-KYKbIKTbIK
bIKMNaa eTy Wapacbl cangapblHaH KeKe TyFaHblIH,
Hemece 3aHAbl TyAfaHblH, YH-Kakgbl nan-
AanaHy KYKblfbIHaH aiblpblayblH aiTaMbl3.
3aHCbI3 MeNeHreH TypfblH emec yii-Kaiabl 60-
caty Typanbl paynap 6oMbIHWA KaTblHACTapAbl
peTTenTiH Heri3ri HKA:KP  KoHctutyuyma-
cbl (6, 26-6anTtap); KP AsamaTtTbiK KOAEKCi
(bygaH api — AK), KP AsamaTTbiK npoLecTiK
Kodekci, «TypfblH YN KaTblHAcTapbl Typasbi»
KasakctaH PecnybsmKacbiHbiH, 3aHbl, «TypfbiH
YA KypblnbICbiHA YAECTiK KaTbicy Typanbi» KP
3aHbl, «MbIIXKbIMANTBIH MYAIKKE KYKbIKTapabl
MeMNEeKeTTIK Tipkey Typanbi» KP 3aHbl 60nbin Ta-
6blnaabl.

TypfblH emec YyW-Kalapl 6eTeH agampaap-

MEH, AFHM XeKe Ty/lfaMeH Hemece KaHaaMn
na O6ip yMbIMMEH TMICTI KyYKbIK 6enrinenTiH
Ky’KaTTapcbis ©3 OeTiHWwe MeneHyi KoHe
nangananybl MEHLWIK neci KYKbIFbIHbIH,
enayip 6y3blnybl 601bIN Tabbliaabl.
TypfblH emec yih-Kaliaa e3 6eTiHwe opHanacy
KaHAan aa 6ip KYKbIKTapAblH TyblHAAYbIHA 9Kenin
COKMaMTbIHbIH aTan ©TKeH KeH. KepiciHwe,
byHbIH, 6api Tepic cangapra aKkeneai: Maxbypnen
WbIFApY, aKLanal eTeMaKpl any XaHe T.6.

3aHCbI3 Menik aereHimia —
THICTI KYKbIKTbIK, Heri3ci3
yctemaikbosnbin Tabblnagbl.
3aHCbI3 Menik MeniKTiH, 3aHCbI3AblFbl  Typanbl
binyneH Hemece 6inmeyaeH agan KoHe agan
emec(*oCbIKCbI3) 6onbin beniHea,.

Afan emec caTbin anywbl — CaTyLWbIHbIH,
MVYJIiKKe BUAIK eTy KyKblfbl XOK eKeHiH binreH
Hemece GosiKafaH eKke Hemece 3aHAbl Tynfa
6osbIn caHanaabl. byn Xafaanga meHLWiK veci e3
MY/IKIH BUHAMKAUMANAYFA KYKbIbl.

An  apan caTbin  anyuwbl
CATYWbIHbIH,  MYAIKTI  WeNiKTeH
KYKbIFbl }KOK €KeHiH binmereH.

6yn  Mynikke
dU3nKanbIK

KepiciHwwe,
WbIFapyfa
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3aTTbl  BMHAMKAUMANMAY KesiHAe Aaynacyubl
TapanTap apacblHAA MYJiKKe 3aHCbI3  MeniK
eTy Ke3eHiHAe »KacanfaH Kipictep »KaHe OfaH
KYMCanfaH WbIFbIHOAPAbI 6Tey Typanbl macene
Ui TybIHAANAbI.

MyHaalh  ecen  avblpbicynapabl  Kyprisy
epexenepi AK-HiH, 263-6abbiHaoa  GekiTinreH,
AFHWU MeHWiK neci AK-HiH, 260, 261-6anTapbiHbIH,
Heri3iHAe MYAIKTI Tanan eTe OTbIpPbIN, COHAAN-AK,
aflan emec caTbin anywblgaH(MeneHywineH) esi
neneHyniH, 6apnblK yaKpITbiHAA anfaH Hemece
anyfa Tuic 6apnblik TabbICTapbiH (MYAIKTI anfa be-
PYAEH, Tayapnapapl caTy4aH XaHe T.6.) KanTapyabl
Hemece eTeyai Tanan eTyre KyKplabl [4].

Afan emec caTbin anywbl 63i KacafaH
aKkcapTynapabl erep onap 3atTbl  (MyAiKTi)
byngipmece, con KakcapTynapabl esimeH bipre
anbIn KeTyre KyKblfbl 6ap. Anerep akcapTtynapabl
6eny 3atTbl (MynikTi) byngipyre akence, oHAaa
YKOCBIKCbI3 CaTbIN anyLbl XaKcapTyFa *KymcasifaH
WbIFbIHAAPALI ©TeyAi Tasfan eTte anmanabl, an
afian catbin anywblAaoHAAN KyKblFbl 6ap.
Cebebi, KP AK 263-6abbl 1-TapmafblHa CaliKec:
«Apan veneHywi e3 KeseriHae MeHLWIK MeciHeH
MYANiKTeH TabblCc ecenTeneTiH yaKbITTaH 6acrtan
O/l MV/IKKe »KyMCafaH KakKeTTi wWbIfbIHA4APAbI
MEHLWIK MecCiHiH, eTeyiH Tanan eTyre KyKblibl.
Apam  HMEeTTi MeneHywi MyHAan eTemai
neneHywiHiH, TanabblH COT Heri3gi gen TankaH
peTTepae TO/bIK HeMece iWiHapa anyfa KyKblbi».
akcapTynap 3aTTbiH, NakganaHy KacMeTTepiH, ca-
NacblH XOFapblNaTybIMeH, COHbIMEH KaTap OHbIH,
KYHbIH 1@ apTTblpybIMeH Nanaansi.
3aHCbI3 MefleHreH TYPFbiH eMec Yin-Kangbl bocaty
Typanbl Tanan apbi3gapabl Kapay TaxkipubeciHe
TOKTaNalbIK.

3aHCbI3 MeNleHreH TYpPFblH emec YR-Kanabl
6ocaTty Typasbl Tanan apbi34ap *KblIXKbIMANUTbIH
MY/iKKe 6alifaHbICTbl faynapFa KaTaTbIHAbIKTAH,
alpblKWa COTTbI/bIK MaHi OOMbIHWA 6yHAan
Tanan apbi3gap OCbl KbIIKbIMAUTBIH MYAIKTIH
OopHanackaH epi 6oWbiHWA coTKa bepineai.
Erep Tanan apbi3  COTTbIIbLIK  KafuaanapbiH

6y3a oTbipbin bepince, oHaa on AlK-HiH
152-6a6bi 1-Tapmarbl 2-TapMaKLWaCbIHbIH,
HerisiHae  KaWTapblnyfa  KaTagbl, an  ic

Kyprisyre KabbingaHfaH Tanan apbi3  KoHe
KO3fasfaH a3aMaTTblK iC COTTbIH, YUFApbIMbIMEH
COTTbINbIFbI BOWbIHLWA Xibepineai.

KebiHece  uveneHreH TypfblH emec  YW-
angbl 6ocaty Typanbl Tasan  apbi3gapAasbl
MaMaHAaHAbIPbIIFAaH  3KOHOMMUKA/bIK — CcOTTap

Kapangbl, OWTKeHi TapanTap oa4eTTe 3aHAbl
TYNFanap Hemece XeKe KICiNKepniK KbI3MeTTi
3aHAbl TY/AIFA KYpMal Ky3ere acblpaTblH KeKe
Tynfanap 6onbin Tabbinagbl.

3aHCbI3 MeNIeHreH TYPFbIH emec YM-*Kalhgbl
6ocaTy Typasbl Tanan apbi3gap COTKA Keneci
Xafpahnapaa 6epinea,i:

- erep Tasan KoWLWbl Tanan eTiNeTiH TyYpFbiH
eMec yi-KanablH MEeHLUIK neci Hemece TypFblH
emec yn-Kahabl Wapyalbl/blK Kyprisy, Kegen
6ackapy, TYpaKTbl Kep narganaHy KyKblfbIMeH
neneHetiH agam 6onca;

- TYPFbIH emecC YW-XKal KayankepaiH, 3aHCbI3
neniringe 6osca.

Kasipri coT TaxipubeciHae neneHreH TypfbiH
emMec yi-Kanabl 6ocaTy miHAeTTeMeci Typanbl Aa-
ynapga coT Tepeniri KebiHece Tafan KOMLWbIHbIH,
YKafblHAA.

BynaH 6eneK, cTaTUCTUKaNbIK AepekTemenep-
re caikec, aTanfaH caHaTTafbl 6apAblK KapanfaH
naynap OGoWMbliHWA KebiHece Tananm Kowoabl
KaHafaTTaHAbIPY Typasibl WeLiM LWblFapbIafaH.

Mbicanbl, ayAaHAblK COT Tanan KowlLbl
«Y»MeHWIK unenepi bipnecTiriHiH Kayankep H.
a3amaTblHa KaTbICTbl 3aHCbI3 WMeNeHreH TYypFblH
emMec yi-angbl 6ocaTy Typasibl Tasan apbi3blH
Kapazbl.

Tanan apbi3ga Kayankep H. M KanacbiHaafbl
Ne* vyinpgeri Ne* naTepaiH MeHWik weci 6ona
OTbIpbIN, ©3 epKimeH, 6acka yn TypfbiHAAPbIHA
aNTNacTaH XaHe oJlapablH, KenicimiHcis yhaiH,
TEXHUKANbIK KabaTblHAQ KOCa/Kbl YW-Kaiabl
nemaeHreHi KepCeTinreH. ayankepgiH,
opeKeTTepi TYpPFblH YN MeNepiHiH, KyKblKTapblHa
HYKCaH KenTipai.

Tanan Kotowbl Tajian apbi3gbl Koagan oTbl-
pbin, YA4iH KOHAOMWHWUYMbI 601bIN TabblnaTbiH
TYPFbIH emec Yyi-XKanabl bepy maceneciH wewy
TEK JKa/nbl KMHANbICTbIH, KapayblHAA eKeHiH
anTTbl. Y TYPFbIHAAPbLIHbBIH, ¥annbl KMHANbICHI
eTKisinmereH [5].

*Kayankep MeH OHbIH, ©kini Tanan apbi3beH
Kenicneai »KoHe Tanan Kotwbl 63i TYPFblH emec
yA-Kalabl Kayankepre 6epreHiH, 6yn Tanan
KOOLLbIHbIH, ©3i KacafaH beiHexxaszbameH pacTa-
NaTbIHbIH TYCIHAIPAI.

YWiHwi TynfanapablH ©Kingepi asamartTblK
ic 6oMblHWA wWwewim Kabbingay Mmaceneci
COTTbIH, KapayblHa Kanablipabl. COHbIMEH KaTap,
KOHAOMUHWUYMHbIH 6ip 6eniri 601bin TabblnaTbiH
TYPFblH emec yi-Kanapl b6epy maceneci yhaiH
TYPFbIH YN-Kanapbl MeNepiHiH, *Kaanbl XUHANbI-
CblHAA faHa WewineTiHiH TyciHAipAi.

ATK-HiH 72-6abblHa calikec ap Tapan e3iHiH Ta-
NanTapbl MEH KapCbl/ibIKTAPbIHbIH, HEri3i peTiHae
CiNiTeme KacaWTblH MIH-Xalnapapl Aanengeyre,
KOpfaHy KypanaapblH nanganaHyfa, daktinepai
pacTayfa, ofnapfa [Jay aWTyfa, Adnengemenep
KenTipyre Tuic.

AK-HiH, 8-6abblHa calikec asamaTrap MeH
3aHAbl TyNFaNap e3gepiHe bepinreH KyKbiKTapabl
JKy3ere acblpfaH Ke3ze afa/i, napacatTbl XaHe
94iNn 9pekeT eTin, 3aHgapAafbl TananTapAabl,
KOFaMHbIH, aAaMrepLllifik KafupatTapbiH, an
Kacinkepnep — OyfaH Koca ickepnik aaenTinik
epexenepiH cakTayfa THic.
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A3amaTTblK, KYKbBIKTbIK KaTblHacTapfa
KaTblCyLblnap OpEKeTTEPIHIH ajanaplebl,
napacaTTbl/IblFbl }KaHe aginairi 6onKkaHagpbl.

«TYpPFbIH Y KaTblHAcTapbl Typanbl» KasakcTaH
Pecnybaunkachl 3aHblIHbIH, 34-6a6blIHbIH,
1-TapmafblHa CoMKec naTepnepaiH, TYPFbiH
emec yih-XKannapabiH, 6apablk MeHWiK uenepi
KOHOOMWHUYMFa KaTbicywblnap 6onbin Tabbi-
Nlafibl *KoHe KOHAOMUHWYM obbekTiciH backapy
MeH KOHAOMWHUYM OBOBEKTICIHIH, OpTaK MY/KiH
nanganaHy 6oibiHWA TeH KyKblKTapfa nebona-
apl.

KOHAOMMHUYM OOBEKTICiHIH, OpTak My/Ki —
fapa (benek) meHwWiKTeri natepnepaeH, TyPFbiH
eMec YyM-kKaunapgaH 6acka, KOHOAOMWHUYM
obbeKTiciHiH benikTepi (KacbeTTep, KipebepicTep,
BecTUbIONbAEP, Xonzap, Adnizgep, bacnanpak
MapLuTapbl MeH bacnangak anaHaapbl, 1MdTinep,
waTtblpnap, WwaTbipacTbiiap, TEXHUKaNbIK
KabaTtTap, KepTenenep, ymhre opTak UHMKEHePAiK
ynenep meH Xabablktap, aboHeHTTIK nowTa
JKOLWIKTepi, KennaTepni TYPFblH YN TypfFaH Kep
yyacKeci KoHe (Hemece) YWl KaHbIHOAFbI Kep
yyacKkeci, abaTTaHAbIpy 3NeMeHTTepI KaHe opTaK
nanaanaHblnaTbiH 6acka ga mynik) [6].

Ocblfnaliwa, TapanTapabiH, Asnengepid, Tanan
apbi3abl KaHe asamaTTblK iC maTepuangapbiH
3epaenen, coT Keneci nikipre Keng,i.

KOHAOMMHMYM OBOBEKTICIH YyaKbITWwa eTeyni
nanaanaHyra 6epy maceneci TypFbiH yii-Kalinap
MEHLIK  MenepiHiH, annbl  KUHANbICbIHbIH,
Ky3blpeTiHe faHa KaTaTblHABIKTAH, Xayankep
3aHCbI3 Herisaepae M. KanacbiHaarbl No* yinain,

TEXHUKANbIK KabaTblHOa KOCanKbl YWh-Kalhaa
OpHanNacKaH.

CoT KayanKkep YCbIHFAH YWAiH TeXHWKanbIK
KabaTbl  TycipinreH  6elHe)kasbafa  CblHU
Ke3KapacneH Kapadbl, «Y»MeHWiK unenepi
GipnecTiriHix TepafacbIHbIH, YN-KangblH,
6ip OeniriH »ayankepre YCblHyfa MaXbyp

6onFaHAObIFbl  Typasibl SHrIMECi OpblH anfaH.
MeHwWik nenepi bipnecririHi, XapfbiCbliHA CalKec
OHbIH, TEparacbl byHAal eKineTTikTepre ne emec.

Ocblnaiiwa, ayankepgiH, M KanacbiHOafbI
No* yiiHiH TexHMKanbIK KabaTblHAa KOCaNKbl Y-
angbl MeneHyiHiH, 3aHCbI3AblFbl KapanfaH, Y-
}angbl yakbITLLa eTeyni nakaanany Typanbl wapT
»KacasimaraH.

Mofapblga anTbinFaHpapabiH, 6apiH  ecKe-
pe OTbIpbIf, COT Tajan KOWLWbIHbIH, TanabblH
KaHafaTTaHAbIPAbI.

annblnat anfaHga, coT TaxipmbeciHe Tangay
yprisy 6apbicblHAa 3epgeneHin KaTKkaHcaHaT
6oliblHLA icTep AypbIC KapanaTbliHbl aHbIKTaNAbl.
OfeTTe, CyAbsANap 3aHCbl3 WeneHin oTblpfaH
TYPFbIH emec yin-Kangbl 6ocaTy Typasbl wWeLim
KabblnaafaH Kesae — Tasan KOoMLWbIHbIH, Aay-
Jibl KbIIXKbIMANTbIH MYJTIKKE KYKbIK OenrinemnTiH
KY*KaTTapblHbIH, 60/ybl ¥KoHe XayankepaiH OHbl

3aHCbI3 MeneHy oakTici cuAKTbl  ganenpepre
Herispenea,.
Analiga, KeWge coTTap  MaTepuangbik

KYKbIKTbIH, HOPMaJlapblH AypbiC KongaHbanabl,
COHbIMEH KOCa Aay/bl KYKbIKTbIK KaTblHACcTapAbl
OYpbIC  aHbIKTamanapl, HITUXKeciHAe  onap
3aH4bl cangapfa oKeneadi. Atan  anTKaHAa,
BUHAMKaUMANbIK  (AK-HiH, 261-6abbl) KaHe
HeraTopAablK (AK-HiH 264-6abbl) TananTapabl
beny eckepinmengi. BuHAMKAUMANBIK Tanan-
Tapga Tanan Kow4blH *Kaanbl Mep3imi nangana-
Hbllagbl, 0N afaM ©3 KyKbIfblHbIH, Oy3bl/ifaHbl
Typanbl 6inreH KyHHeH 6actanagbl, an AK-
HiH, 187-6abblHblH, 4-TapMmaKllacbiHa CalKec
HeraTop/blK Tanantap 60MbIHWA Tanan KowabliH
eCKipy mep3imi KesgenmereH.

By KYKbIKTbIK KaTblHAaCTapAbl AYPbIC aHbIKTay
YLWIiH, eH, anabIMeH, MEeHLWIK KYKbIfblH KOPFayablH,
A3aMaTTbIK-KYKbIKTbIK 94iCTepiHE, AFHU3ATTbIK-

KYKBIKTbIK ~ dHE  MIHAETTEMENIK-KYKbIKTbIK
aaicTtepre aHblKTama bepy Kepek.

MeHLWIiK  KYKbIfblH  KOpfayAblH,  3aTTblK-
KYKbIKTbIK ~ 94ici  gereHimis, AfHM  MYAIKTI

66TEeHHIH, 3aHCbI3 WeNeHyiHeH anbin Ko Ty-
panbl Tanan, WeneHyaeH anblpyfa 6OailnaHbl-
CTbl emec Oy3yWbIIbIKTapabl O Typanbl Ta-
Jlan, MEeHLWiK KYKbIfblH TaHy Typanbl Tanan. byn
KOpfayablH, SAiCIMEHLIIK WeCiHiH e3iHe Tuecini
3aTTbl MeneHy, NainganaHy *KaHe ofaH bunik ety
YKOHIHAeri eKineTTikTepiH KannbiHa KenTipy 60-
Nbin TabblNaTblH abCONOTTI CYOBEKTUBTIKKYKbIK,
peTiHAe MEeHLWIK KyYKbIFblH Kopfayfa, COHAaMN-
aK KOofapblga aTasifaH OKiNeTTiKTepai Kysere
acblpygarbl KaHgan aa bip Kegeprinepai »otofa
6afrbiTTanfaH. Erep Kangay LwWapTbl Kacanma-
Ca Hemece apaMcCbi3 Aen TaHblaAca, YU-Kahgbl
6ocaTy Typanbl Tafan 3aTTbIK-KYKbIKTbIK 9aicKke
»KaTaTblH 60naapbl. HKanfa anywbiHbIH YiA-Kanabl
neneHyiHe 3aHAbl Heri3 KoK 60nFaHAbIKTaH,
ic Xy3iHOe MyHOaW meneHy 3aHcbi3 6oabin Ta-
6blnafbl  KOHEBUMHAMKAUMANBIK — Tanan  KoA
OTblpbINa3amaTTblK COTTA Kapasyfa XKaTtaapl.

MiHaeTTeMenik-KyKbIKTbIK 94iC, AFHU MEHLUIK
neciHe KenTipiareH 3nAHAbl eTey Typanbl Tanan,
Heri3ci3 caTbin anblHFAH MYJIKTI KalTapy Typanbl
Tanan, wapTt boMbiHWa naiganaHyfa bepinreH
3aTTapabl KanTapy Typanbl Tanan. byn Kopfayabiy,
9AiCi MEHLUIK KYKbIFbIH XaHama TypAe KOopfayfa
6arbITTanfaH. ATanfaH aAjicTiH TypiH XKangay wap-
Tbl, TaCbIMaNgay WapTbl, CAKTay LWAPTbI KaHe T.6.
wapTtTap 6GoMbiHWA 6epinreH 3aTTbl KalTapyabl
Tanan ety yWwiH nanganaHyra 6onaapl.

Mbicanfa anfaHga, erep Xasfa any obobekTici
60/1bIN TabblNATbIH 3aT YLWiHLWi Ty1Fafa 3aHCbI3 Me-
NleHyre ayblcca, *Kanfa 6epyLui 3aHCbI3 neneHyLire
KaTbICTbl MEHLUIK KYKbIFbIH KOpfayAblH, 3aTTblK-
KYKbIKTbIK 9AiCiH, an ’Kanfa anylwblfa KaTbICTbl
MiHOETTEeMEeNiK-KYKbIKTbIK 94iCiH maiganaHaTbiH
6onaapbl [7].
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BUHAMKAUMA MYAIK LWIAPT HerisiHae (xKanfa any,
caTbin any-caTy XoHe T.6.) Hemece myparepik,
KYKbIKTbIK MMUPACKOPAbIK *KoHe T.6. 3aH, 60MbIH-
Wwa bipeyre ueneHyre bGepinreH afgannapaa
KONZaHbIIManAbI.

TananTbiH 6yn Typi neneHy, nainganaHy xaHe
6uMNiK eTy KYKbIfbl KaTap Oy3blnFaH Ke3ae 6epineai
[8].

Heratopnblk  TanantblH MoHi  6oOMbIHWA
MEHLLUIK Meci 83iHiH, KYKbIFbIH Xy3ere acblpyaafbl
MYNIKTI neneHyaeH aibipyra 6alinaHbiCTbl emec
6y3yLWbINbIKTapAbl O Typasbl Tasfan Koa ana-
Apbl.

Heratopnblk Tanan 6oMbliHWA Tanan KOLWbI
—3aTTbl ©3 WeniriHge cakTalTbiH, 6ipaK OHbl
nanganaHyfa Hemece bacKkapyfa KaHgalh ga bip
Kegeprinepai 6actaH KewipeTiH MeHWIK Meci.
On HeraTopabIKKOpFayablKenecixKafaannapaa
KONAaHa asfaabl:

- 6backa agamaap fMmapaTtrap, Kabbipfanap ca-
JIYMEH Hemece afaluTap OTbIPFbI3yMeH, Kopluay
KOKOMEH MEHLUIK UeCiHiH MYAKiHe oAbl *Kaybin
TacTay CangapblHAH CON MYANIKKe Ty MYMKIHAIri
KMblHAAFaH Hemece eTyre myngem 6osmaraH
Kafoanaa;

- KaHZalh ga 6ip agam 6ip *KaKTbl TapTinTe
6ap/blK MEHLWIK MenepiHe TUECINi KaHe opTaK
nanganaHyga 6onyfa Tvic yin-kagpl e3 beTiHwe
a/IFaH XKafoanaa;

- KaHdan ga 6ip agam (e3 yniHge, natepae,
TYPFbIH emec yii-¥alaa, aynaga) 6acka mMeHLWik
nenepi ywiH Kegepri Hemece Kayin Tyfbl3aTblH
YKOHAEY *KYMbICTAPbIH KYPri3reH kesge.

CoT opraHAapblHbIH,  Herisri  miHaeTi —
asamaTTapablH, 6y3blifaH KYKbIKTapblH
KOpPFay)KoHe KaamnblHa KenTipy 6onbin Tabbina-
Abl. ByriHri TaHAa COT KyMeci a3amaTtap YLiH
KOJIXKETIMAINIKKe bafbITTaNFaH Y/IKEH e3repicTepre
ylwbipadbl, api Kapalh KeTingipynepai xysere
acblpyabl *Kanfactblpyaa.

TypFblH emec yin-Kanapfa KaTbICTbl KenTereH
macenenep KO/1AaHbICTafbI 3aHHamMameH
YeTKiNiKci3 petrenreH. COHbIMEH KaTap, TYPFblH
eMec yn-KannapgaH Wwbifapy macenenepi 6oi-
bIHLLA COT TaXKipubeci apTypi.

KopbITbiHAbINAN Kene, KapacTblpbiabin
OTblpfaH TaKblpbin 6GoMbIHWA npobnemansik,
macenenepai XaHe 0napablH, WeLy KoA4apblH
aTan eTKeH XeH:

- CcoTTap  Keihge  gaynbl KYKbIKTbIK
KaTblHAacTapAbl KYKbIKTbIK capanaymeH 6aina-
HbICTbl MaTepuaniplk KoHe npoueccyanaplk,
KYKbIK, HOpManapblH KOAJAHyAa KaTenikrep
Xibepegi. [lemek, KaTe XKacanfaH KYKbIKTbIK ca-
pasiay HerisiHge AypbiCc emMec Welim Kabblnaayra
aKenyi MymKiH. CoHabIKTaH, AMNK-HiH 163-6a6bIH-
O3 auTblnFaHAam, icTi COT TasKblayblHA AalblH-
0ay Ke3eHiHae Jaynbl KYKbIKTbIK KaTbIHACTapAblH,
CMNATbIH KaHe COoT Baclbl/bIKKa anaTbiH 3aHabl

aHbIKTay, iC YWiH MaHbI3bl 6ap MaH-Kalnapabl
HaKTblNay eTe MaHbli3abl 60nbin Keneai.

AFHKM, icTi CcOT TanKpliayblHa TWiciHWe Aan-
blHAAYAbl KamTamacbl3 €Ty, TapanTapabliH
KYKbIKTbIK ~KaTblHACTapblH AypbiC aWKbiHAAY,
TyblHAAFaH AayAblH 3aHAbIK CapasiayblH TYCiHY
KaXKeT, byn matepuangpblk KyKblK HOpPMaiapblH
aypbic KongaHbay Hemece By3y bIKTUMAAAbIFbIH
bonapipmayfa aKkenen;;

-KYKbIKTbIK KaTblHAacTapAbl AypbiC capanay
YWiH cOTTapfa MeHLWIK KYKbIfblH KOpFayablH,
a3aMaTTbIK-KYKbIKTbIK 34icTepiHe, aTan anTKaHaa
3aTTbIK-KYKbIKTbIK, KoHe MiHAEeTTEMENIK-
KYKbIKTbIK ~ 9AicTepre  KaTbICTbl  YFbiMAApPAbl
MYKUAT 3epaeneyai yCblHyAbl XeH aen onnam-
MbI3;

- COMaHbl eHAipin any Typansl ictep 6oMbIHWA
MiHAeTTeMeNepai KaMTamacbi3 eTy mMakcaTbiHAa
Keninre bGepinreH TypfblH emec YK-)Kalifa
KaTbiCTbl GopbIWKepaiH, Tenem Kabinetcisgiri
OpblH ajnfaH Kafgalga coT wewimimeH con
MYNIKKe eHAipin  any KoagaHblaybl MYMKIH.
KeliHHeH aTanfaH TYPFbIH emMec Yi-Kail yaKTbl/bl
OpblHAA/NIMafFaH MiHAeTTeMeniepi HaTUXKeciHAe,
He MiHgeTTemenepai opblHAAY MYMKiIH 6onma-
yblHa 6alinaHbICTbl cayda-CaTTbIKTaH OTKi3inyi
MYMKiH, 6ipaK con Kesge TYypfblH emec VYi-
KanablH, OYpblHFbI MEHLWIK Meci OHbl 3aHCbI3
neneHyi MymkiH;

- KYKbIK 6enrinenTtiH KysKaTTapablH, 601ma-
ybl. HerisiHeH 6yn macene Xa/blKTbIH, KETYi OpbiH
aNfaH aygaHzapaa, ayblagbl Kepnepae TypFblH
eMec yM-Kalnapabl Koca anfaHaa, e3iHiH *Kbij-
JKbIMaMTbIH MY/IKIH caTy Ke3iHge aKlua KapakaTbl
KONIXATCbI3 ¥KaHEe KYKbIK BeNrineinTiH Ky»KaTTapcbi3
»Kal 6epiny cebebiHeH opbIH anagpl;

- coHAan-ak npobaemasnbiK macenere MyiKTi
©3reHiH, 3aHCbI3 MeNeHyiHeH Tanan ety Typanbl
Tanan apbi3gapaaH MemIeKeTTiK baxK menwepiH
AyYpbIC alKblHAAMayAbl KaTKbiyFa 6osaabl.
MyHAafbl Wewim — a3amaTTbIK iC XKypridy XaHe
CaNblK 3aHHaMacblHbIH HOpPManapbiH cakTay 6o-
Nbin Tabblnagpl.

IcTepagi  KapayAblH, COT  ToXipubeciHiH,
GipniriH KamTamacbl3 eTy CcOT »yMheciHiH ba-
CbiIM  MiHgeTTepiHiH 6ipi 6onbin  Tabbina-
Abl. COHAbIKTAH icTepai Kapay KesiHaoe npo-
LecKe KaTbiCywblnapablH, KYKbIKTapbl MeH
6oCTaHAbIKTapPblH KamTamacbi3 €Ty, COHAaMn-
aK a3amaTTblK icTepai Kapay 60MbIHWA KYKbIK

KongaHy  ToxipubeciHgeri npobaemanbik
macenenepai aHbIKTay  KoHe 3epTTey,
NapMeHAi KaHe KaXKeTTi YCbIHbICTAp MeH

YCbIHbIMAAP 33ip/aey MmaKcaTblHAa KepceTiareH
CaHaTTafbl icTep GOMbIHWA COT TaxKipubeciH
3epaeney ete maHbi3gbl. OcbiHbIH, 6api 6i34iH,
OTaHAbIK 3aHHAMaMbI34bl *KaKcapTadbl KoHe
COT TOPENITiH Xy3ere acbipy canacbliH apTTbipa-
Aabl.
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rLA.MakepmaH
AOLEHT Kadeapbl MeXX4yHAapPOAHOro YacTHOro npasa
MexayHapogHo-npaBoBoro ¢pakynbreTta
BcepoccMMCKO akageMumn BHELWHEW TOProBan
MuHUcTepcTBa 3KOHOMUYECKOro pa3Butua Poccuiickon ®epgepauun,
KaHAMAaT pUANYECKUX HayK, AOLEHT,
Poccuitckaa Pepgepauums, r. MockBa

3/IEKTPOHHOE NPABOCYAUEKAK MEXAHU3M
TPAHCTPAHUYHOM SNEKTPOHHOMN TOPTOB/M

AHHOTauuA

[JaHHan cTatbA NocBALeHa MHOPACTPYKTYpe UMbpoBbIX yCyr B cyaebHon chepe n chokycupoBaHa
Ha ucnonb3oBaHMM B EBponeickom cotose (EC) anekTpoHHoM nnatdpopmbl e-CODEX ans goctuskeHms
TPaHCrpaHUM4YyHOro cyaebHoro cotTpygHuyectsa nytem obnerdyeHuna umdpoBoro obmeHa AaHHbIMM,
CBA3aHHbIMK C Aenamu. OrpOMHbIA U HEMNpPepbIBHbLIA NOTOK TOBAPOB, YC/AYr, Kanutana u pabouei
cunbl B EC npmBEN K NOBbILEHHOMY BHUMAHUIO K TPAHCIPAHUYHbIM KOPUANYECKMM npoleaypam. B
3TOM HOBOM KOHTEKCTE 3aLLMTa NPAB M MHTEPECOB rPakAaH U SKOHOMUYECKON AeATeNbHOCTM TpebyeT
YNydLEeHWA TPAHCIPAHNUYHOrO AOCTYMNa K NPaBoOCyAMIO U NPeAOCTaBAEHUIO yCAyr npasocyama. Ha Haw
B3rN1A4, LeNbl TPAHCTPaHMYHOIo MpaBocyama AsnAetcAa ObicTpoTa, 3pPEeKTUBHOCTb M AOCTYNHOCTb
ONA PUINYECKUX U HOPUANYECKUX UL,

KnioueBble cnoBa: 31eKTPOHHOE MpPaBOCyAMe, TPAHCTPaHWYHOE MpaBoCcyAne, TPaHCrpaHU4YHasA
SNEKTPOHHaA TOProBAsA, OHNAWH-PbIHKW,  MEXAyHAapOAHble  TpaHCrpaHWyHble nAaTGopMmbl,
Esponelickuii cotos, e-CODEX.

IA. NakepmaH
Peceit ®eaepaumnacbl IKOHOMUKAbIK AaMy MUHUCTPAIriHIH,
ByKinpeceiinik cbipTKbl cayga aKageMUACbIHbIH,
XanbiKkapanbiK-KYKbIKTbIK PpaKynbTeTi
XaNblKapanbiK, KeKe KYKbIK KadenpacbiHbIH, AOLEHTI,
3aH, FbIIbiIMAapbiHbIH, KAHAWUAATDI, A0LEHT,
Peceit degepaumacbl, Mackey K.

SNNEKTPOHAbIK COT TOPENITI TPAHCLLUEKAPA/IbIK SNEKTPOHAbIK CAYAA TETITI PETIHAE

AHpaTna

Bbyn maKana coT canacblHAafbl UMOPAbIK Kbi3MeTTep WMHOPAKYPbIIbIMbIHA apHaNfaH KaHe
icTepreKaTbiCTbl AepeKTepMeH UMOPAbIK afMacygbl KeHingeTy apKblibl TpaHCLWeEeKapasblK CoT
bIHTbIMAKTACTbIfbIHA KO/ XeTKi3y ywiH Eyponanbik Oaakta (EOQ) e-CODEX aneKTpoHAbIK N1aThopMachIH
nanganaHyra 6afbitTanfaH. EO-ga TayapnapaplH, KbI3SMeTTEPAiH, KanuTangblh, *KaHe XKYMbIC KYLUiHiH,
Y/IKEH KOHe Y34iKCi3 afblMbl TPaHCLEKapasblK KYKbIKTbIK pacimaepre Kebipek Hasap aygapybiHa
aKengi. OCbl XaHa KOHTEKCTiAe a3amaTTapblH, KYKbIKTapbl MeH MyAJeNiepiH }KaHe 3KOHOMMKAbIK,
KbISMETTI KOpfay COT TepeniriHe TpaHCLIeKapablK KO KEeTIMAINIKTI XaKcapTyabl }KoHe COT Tepeniri
KbI3MEeTTePiH YCbIHYAbl Tanan eTeai. bi3iH oMbiMbI3LLIa, TPAHCLLIEKAPA/bIK COT TOPENiriHiH MaKcaTblXKeKe
YKOHe 3aH bl TY/IFaNap YWiH XblAAaMAblK, TUIMAINIK XaHe Ko XeTimainik 6onbin Tabblnaapl.

TyiiHgi cespep: DNeKTPOHAbIK COT TOpeniri, TpaHCWeKapaiblK COT Tepeniri, TpaHclleKapanbiK,
3NEeKTPOHAbIK Cayaa, OHNAMH-HapbIKTap, XablKapa/iblK TPaHCLWeKapaablk nanatdopmanap, Eyponanbik,
Opak, e-CODEX.

G.A. Pakerman,
Associate Professor of Private International Law Department,
International Law Faculty,
the Russian Foreign Trade Academy of the
Ministry for Economic Development of the Russian Federation,



KOH®EPEHILIUS / HAYYHBIE TPY/JbI "OALJIET". Ne 2. 2022

73

PhD in Law, Associate Professor,
the Russian Federation, Moscow

E-JUSTICE AS A MECHANISM FOR CROSS-BORDER E-COMMERCE

Abstract

This article focuses on the infrastructure of digital services in the judiciary and the use in the
European Union (EU) of the e-CODEX electronic platform to achieve cross-border judicial cooperation by
facilitating the digital exchange of case-related data. The huge and continuous flow of goods, services,
capital and labor into the EU has led to increased attention to cross-border legal procedures. In this
new context, protecting the rights and interests of citizens and economic activity requires improving
cross-border access to justice and the provision of justice services. In our opinion, the goal of cross-
border justice is speed, efficiency and accessibility for individuals and legal entities.

Keywords: e-justice, cross-border justice, cross-border e-commerce, online marketplaces,
international cross-border platforms, European Union, e-CODEX.

PasBuBatoLanca H6bICTPbIMW TEMMNAMMU TPaAHC-
rPaHWMYHAA 3/IeKTPOHHAA TOProBAA, Ha Haw
B3rNnA4, TpebyeT OYHKUMOHMPYOWENA CUCTEMDI
npasocyams.

Mo Mepe pacnpocTpaHeHUs KOopOoHaBMpYycCa
MHOTMe CTpaHbl OblM 3aKPbITHI, A AeATENbHOCTb
oddnanH-po3HNYHOM ToproBan bbina coKpalle-
Ha, YTO BbIHYAMN0 OBbIYHbIX PO3HUYHbIX TOProB-
LeB NepenTn B OHAAMH UAM UcYe3HYTb. C TOUYKMK
3peHua notpebutens, nokynkn B WHTepHeTe
BHE3aMHO CTanu H6e3onacHee, YemM WMX aHafNor B
peanbHOM Mupe. YuuTbiBas, 4TO NoBeaeHMe No-
KynaTesnel 1M NpoAasLOB Nocse NaHAemuu BpAa,
1N BEpHEeTCA K «AoNaHAEMUAHOMY» Mepuoay,
pe3Kuii POCT OHMAMH-NPOAAXK He cneayeT pac-
CMaTpMBaATb KaK BPEMEHHbIN MUK.

Kak npamonn addekt naHgemmm COVID-19,
pe3Ko YBEe/IMYMNOCh TPAHCTPAHUYHOE Nepemelle-
HWe ToBapoB. K ApyrMm 3amMeTHbIM NOCAeACTBUAM
naHAEeMMUU OTHOCUTCA TOT GAKT, YUTO S/IEKTPOHHbIE
nnaTdopmbl NPUHAAN Ha cebA CBOIO PO/ib B MeXK-
AyHapoaHON 3aluTe notpebutenen. Tak, Manbliii
W cpegHuMn npepnpuHMMaTenb B OCHOBHOM Bbl-
BE/M CBOM BM3HEC B OHJ/IalH Yepe3 naatdopMbl
W OHNANH-PbIHKM, HAYMHAA OT MECTHbIX UTPOKOB,
Takux Kak Allegro B Monbwe mnan bol.com B Hu-
AepnaHaax, 40 KPYMNHbIX MeXAyHapOoAHbIX TPaHC-
rPaHUYHbIX N1aTGOPM, TaKMX Kak Amazon, eBay u
Rakuten. beccnopHo, NaaThopMbl Cbirpanm cylle-
CTBEHHYIO PO/ib B POCTE 3/IEKTPOHHOW KOMMeEp-
UMKU, U OHW CAENANMU 3TO, NO3BOIMB NPeANPUHU-
MaTenAam amMBepcudULMpPoBaTb KaHabl NPOAAXK,
BbIMTW Ha HOBbIE PbIHKMK, CTaTb 6oJiee yCTOMYUBbI-
MW M CNPaBUTbCA C GpParMeHTUPOBAHHbIM 3aKO-
HOZaTeNbCTBOM, CODNOAAA eANHbIV CBOA NPaBu
nnaTdopmbl.

B cBA3M C yBENMUYMBAOWMMCA NepemeLLeHun-
€M TOBapoB NOTPebHOCTb B PYHKLUMOHUPYIOLLEN
cUCTEME 3/1IEKTPOHHOIO NPaBOCYAMA B MUpPe CTa-
HOBMTCA BCe bosiee HacyLWHOMN. 3TO 0COHBEHHO akK-
TyaNbHO, KOrAa peyb UAET O TOProsae ToBapamu
nepBor HEOOBXOAMMOCTM, TaKUMM KaK NPOAYKTbI
NUTaHWUA, MeAUKAMEeHTbl, OETCKMe ToBapbl. HeT
HUYero flyywe, Yem OCO3HaHWE TOro, YTo Ael-
CTBMSA YeNioBeKa 3alMLLEeHbl 3aKOHAMM, AatoWm-

MW MOKyNaTeNAM M NpoAasBLLaM YBEPEHHOCTb B
BeaeHUn busHeca 3a pybexkom. Takmm obpasom,
npaBocyaue, B YaCTHOCTU 3NEKTPOHHOE MpaBo-
cyame, MOXKeT cnocobCcTBOBATb PA3BUTUIO TPAHC-
rPaHUYHOM 3NEKTPOHHOM TOprosan. B HacTosAwee
Bpemsa Habntogaetcs MexAyHapoaHaa TeHAeH-
UMA NPUHATUA LUMPOKOTO CNEKTPa mep AN ynpo-
LLEHWNA, YCKOPEHUA U CHUXKEHMA 3aTpaT Ha cy-
nebHble pasbupatenbcTBa NO TPAHCIPAHUYHbBIM
AeNamM M NoBblLLEeHMA AOCTYMHOCTU NPaBOCYAUS.

Tak, B EBponelickom cotose (EC) BHeapwau
HECKOJIbKO MPaBOBbIX WHCTPYMEHTOB, Hanpu-
mep, 25 mapTa 2022 r. NPpUHAT 3aKOH 0 undpo-
BbIX pblHKax [1],a 23 anpena 2022 r. — 3aKOH O
umdposbIx ycayrax [2], 4Tobbl noaaepxatb U Mo-
OEepHM3MPOBATDL cylecTBytowme npasuaa EC ana
unopoBbIX yenyr - AnMpeKTnebl 06 3N1eKTPOHHOM
Toprosne 2000 r. [3]. B yacTHOCTM, HOBOE 3aKo-
HOAATeNbCTBO KAacaeTcA pocTa OHMaH-NAaThopm
M NX POJIN «CTPAXKHMKOB» Ha eBPOMenCcKom eam-
HOM UMPPOBOM pblHKE U yaenseT ocoboe BHU-
MaHue 3awuTe npas notpebutenei, cosgaHuto
paBHbIX yC/I0BMA AN Bu3Heca M BO3MOXKHOCTMU
AN UIHHOBALMNA,

Takke B EC cornacoBanu onpegeneHHble Npo-
ueaypbl (BkAovan EBponeinckuii nopaaok onna-
Tbl, EBponelickylo npoueaypy pPaccMoTpeHus
MeNIKMX NpeTeH3nn u EBponeiicknii nopaaok co-
XpPaHEHUA CYETOB) M MHBECTUPOBANIM B Pa3BUTUE
TEXHO/I0MMIA, CNOCOBCTBYOLWMX B3aMMOLENCTBUIO
NpPaBOBbIX CUCTEM CTPAH-YYACTHUL, XOTA 3TU yCU-
MA AeCTBUTE/IbHO MOMOratoT YNpPOCTUTb CUTYa-
umto, 60/bLLIAA YACTb CAOXKHOCTU OBLMX TPaHC-
rPaHMYHbIX NpoLLeAyp BCe elle 0YeBUAHaA.

B pesynbtate ¢daKTMYECKOe KOAMYECTBO Aen,
OXBaTblBAaEMbIX 3TUMW MpoLesypamun, Bce eLé
[0BO/IbHO HEBENMKO. Bbi3biBaeT 6eCNOKOMCTBO
TOT aKT, YTO NMpaBoOBan 3aWMUTa He ABAAETCA B
paBHOW CTeneHW AOCTyNHOM ans Bcex. JanbHen-
Wwan ouMdpoBKa M aBTOMATM3ALLMA NPABOBOM 06-
JIACTU TPAHCTPAHUYHOMN 3NEKTPOHHON TOProBaM,
Ha Hall B3rag, — 3To Heobxoaumoe TpeboBaHue,
4yTObbI 3N1EKTPOHHOE NpaBocyame bblio B paBHOM
CTEeNEeHM JOCTYNHbIM Aa Bcex. Katouom K ycnexy
ABNAETCA OpPMEHTaLMA Ha Nonb3oBaTens. AHaaus
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NPaKTUKWM MOKa3asa, YTo BCe MOMNyAAapHble naat-
$OpMbl 3NEKTPOHHON KOMMepUMK obbeauHAeT
0o4Ha 0bLan YyepTa — KAMEHTOOPUEHTUPOBAHHASA
cTpaterus. EBponenckuii Toprosblii CEKpeT ycne-
Xa — BCeraa CTaBuTb NoTpebuTtens Ha nepsoe me-
CTO M COCpenoTauYnmBaTbCA HA NYTU NOJb30BaTENA
n onbite. KOpnanyeckomy mupy ewé npeacrtout
NPWUHATbL TaKoM 06pa3 MbileHMUA.

Ha Haw B3rnag, Heobxogumo nydwe pac-
KpblBaTb CyLLecTBylOLWYyO UHbopmauuto n bonee
aKTMBHO pPEKNaMMpPOBaTb BO3MOXHOCTb 0Obpa-
LLEeHMA K 3N1eKTPOHHOMY npasocyguto. Cneayet
npocBeLLaTb NOTPebuTens, 1 3To eLé oaAnH BaK-
Hbll acneKT Npobaembl, NOCKONbKY 6ONbLUMHCTBO
notpebuTenel He UWyT UHPOPMALMIO O TOM, B
KaKoI topUCAMKLMN HAXOAUTCA UX YaCTo noceLla-
eMbll MHTepHeT-marasuH. Mo 6onblwomy cyéTy,
OHM He 3HaloT, KaKas npaBoBan 6asa peryanpyet
MX MOKYMNKM M KaKOBbl MOFyT BbiTb NOCAEACTBUA.
MpoceelleHne nOTPebUTENA MOMXKET CbIrpaTb
BAXKHYIO PO/ib B NPEAO0TBPALLEHUMN CAOKHbIX KOH-
dnmkToB. MNoTpebutenb 03agaumMBaeTca BOMpPO-
COM HOPUCOMKUUM U MPUMEHMMOrO MpaBa, Kak
NpaBuU/IO, yXKe Ha 3Tane BO3HMKLLEro cnopa.

B EBponeiickom cotose paspabotanun uuopo-
BYlO nnatdopmMy ANA TPAHCTPAaHUYHOro obmeHa
IOPUANYECKMMM AaHHbIMKM — 3T0 e-CODEX [4],
MWUCCUA KOTOPOro COCTOMT B TOM, 4TObObl cae-
NlaTb MeXAyHapoaHoe npaBocyane AOCTYMHbIM
Ona Bcex rpaxgaH u npeanpusatuin EC. e-CODEX
BKAtoyaeT: lle-CODEXPlus, EVIDENCE2e-CODEX,
MpoeKT EXEC, FindaBailiff, FindaLawyer, IRI, iSup-
port, Pro-CODEX, EXEC.

e-CODEX Plus npm3BaH nomoYb rocyaapcTBam-
yneHam BHegpuTb e-CODEX ana 6esonacHoro o6-
MeHa AaHHbIMMW B MEXKAYHAPOAHbIX FPaXKAaHCKMX
npoueaypax.

EVIDENCE2e-CODEX — 370 cauaHWe ObiBLIMX
npoekTtos EVIDENCE n e-CODEX. EVIDENCE pas-
paboTtan 0630p NPaBOBbLIX PAMOK UCMO/b30BAHMA
3NEKTPOHHbIX [0Ka3aTe/bCTB MU 0OMeHa UMK U
onpegennan TeXHUYeCKUin CTaHZapT A0S dNeK-
TPOHHbIX AOKA3aTeNbCTB, BKAOYaA obwue onpe-
neneHnsa pokasatenocts. EVIDENCE2e-CODEX
CBA3bIBAET AOCTUXKeHMA oboux npeablayLmx
NMPOEKTOB M COOTBETCTBYET peKkomeHpaumam EC
no ynyyweHnto obmeHa B3aMMHOM NPaBoOBOW Mo-
MOLLLA.

Mpoekt EXEC (3neKTPOHHbIN OOMEeH 3nek-
TPOHHLIMKW  AOKasaTeNbCcTBAaMM) obecrneymBaeT
OYHKUMOHMPYIOLWLYIO CeTb ANA MOJIHOCTbIO 3/1eK-
TPOHHOrO obmeHa eBPONENCKMMU MOCTaHOB/e-
HUAMM 0 paccneposaHum (EIO) n cooTBeTcTBY!HO-
LLLMMMW 3/TEKTPOHHBIMWN AOKA3aTE/IbCTBAMU MEXKAY
rocygapcresamm-yneHamu. Kaxzoe yyacraytolee
rocyaapcrBo-vaeH ncnonbsyet e-CODEX ana cos-
OaHMA TOYKM JOCTyna K 3TON CeTu AnA coeamnHe-
HWA C 4PYIMMM FroCyfapcTBaMmU-4neHaMm gns ob-
MeHa 3/1eKTPOHHbBIMW A,0KA3aTeNbCTBaAMM.

Find a Bailiff npeanaraer rpaxkaaHam u npak-
TUKYIOLLMM tOPUCTaM MOUCKOBYIO cCUCTEMY ANA
noucka cyaebHbix npuctaBoB B EC, Hanpumep,

ONA B3bICKAHWMA [0AroB 33 pybexom wau ana
WCNOMIHEHMA peLleHU MHOCTPaHHbIX cygos. Ha
Beb-caliTe TaKXe npeactaBneHa nHdpopmauma o
HaLMOHaNbHbIX Mpoueaypax obecnevyeHus npa-
BOBOro TUTyna. EBponelicknit Katanor cygebHbix
NPMCTaBoB / NCNO/IHUTENIbHbIX OPraHOB AO0CTYNeH
Ha Beb-calTe NPOEKTA, a TaKKe Ha eBPOonencKkom
nopTase 3/eKTPOHHOrO MPaBOCYAWA, KOTOPbIN
ncnonb3yet e-CODEX ana obmeHa nHpopmaumen
MeXK Ay rocyaapcTBaMmn-yaeHamu.

Find a Lawyer — 3To nouckoBasa cucTema, Ko-
TOpaA MO3BONAET rpakgaHam W npesnpuATUAM
JIerko HaxoauTb topucTa no scemy EC, npumeHas
TaKuMe KpUTEPUM MOUCKA, KaK CTpaHa, A3bIK U 0b-
NAcTb aABOKATCKOW NpPaKTUKKM. [ouckoBasa ma-
LUMHA AOCTYyMNHa Ha eBPOMNeCcKOM NnopTane s/ekK-
TPOHHOrO npaBocyaua. ITOT NOPTan UCMNO/b3yeT
e-CODEX gna obmeHa AenoBbiIMK COOBLLLEHUAMMU
MeXAy rocygapcTtBaMmn-yneHaMm M NpenocTas-
NAEeT JOCTyn K NpaBOBbIM MHCTPYMEHTaM B pas-
JINYHbIX YCAyrax v npoueaypax B rpakgaHCKOM U
Yro/IOBHOM Mpase.

IRl (O6beanHeHUe pPerucTpoB HECOCTONATENb-
HoCcTM) paboTaeT Hag obbeguMHeHMEM WHOP-
MaLMn 13 HaALMOHA/bHbIX PErnMcTpoB HecocTos-
TenbHOCTU. [Jo CMX MOp He CylecTByeT LeHTpa-
IN30BaHHOrO peectpa HecocToAaTenbHoctn EC.
CospaHue o06Lecoo3HOro 0b6beguHeHUA Ha-
LMOHA/IbHBIX 3/IEKTPOHHbIX PeecTpoB HEeCcocTos-
TenbHocTM Yepes e-CODEX adpdeKTMBHO NOBbICUT
NPO3payYHOCTb MpoLesyp HEeCOCTOATE/IbHOCTU B
EBponeickom cotoze. COOTBETCTBYHOLWME AaHHbIE
O [LO/KHUKAX, B OTHOLLEHUWN KOTOPbIX BO36YKae-
HO NMPOW3BOACTBO MO ANy O HECOCTOATENIbHOCTY,
6yayT AOCTYMNHbI OOLWECTBEHHOCTM Yepes eanHYo
MHOTOA3bIYHYIO MOUCKOBYKD CUCTEMY Ha €BpO-
nemcKom nopTase 3N1eKTPOHHOrO NpaBocyaus.

iSupport mncnonbsyetr e-CODEX ana obmeHa
OaHHbIMU O POAMUTENbCKUX 0OA3AHHOCTAX, CBA-
3aHHbIX C PUHAHCOBOM NOALEPIKKOM AeTel nocne
pa3Boaa.

e-CODEX nopgeprknBaeT 6e30MacHyl 31ek-
TPOHHYIO TpPAHCrPaHMYHYO CBA3b B chepe npa-
gocyama. Pro-CODEX ctpemutca obneruymtb 3Ty
TPAHCFPAHMYHYIO KOMMYHWMKALMUIO OAA MNPaKTU-
KYIOLLMX IOPUCTOB, TaKMUX KaK KOPUCTbI U HOTapK-
ycbl [5]. Pro-CODEX doKkycupyeTcs Ha pelleHusx,
OCHOBAHHbIX Ha MOTPEOHOCTAX MPAKTUKYHOLLMX
IOPUCTOB, OCODEHHO TeX, KTO creunanmsnpyet-
€A Ha TPAHCrpaHMYHbIX cyaebHbIX pasbupaTennb-
cTBax. lpoeKT HanpaBAeH Ha ynpoleHue uc-
nosib3oBaHusA MHdpacTpykTypbl e-CODEX u pas-
pabaTbiBaeT TEXHOMOTMYECKME KOMMNOHEHTbI A/A
B3aMMOAENCTBMA HALMOHAMbHbIX MPUNOXKEHUN,
ncnonbsyembix npodeccmoHasamm B 06aacTm
npasa. beHeduumMapamm 3TOro NpoekTa ABAAIOT-
€A, B YaCTHOCTM, HAUMOHANbHblE U eBpOonencKue
accoumauMm afBOKATOB, accouMauuuM HoTapu-
yCOB, MOCTaBLUMKWU YCAYr HOPUCTOB, OTAE/bHble
FOPUCTbI U HOTAPUYCBI.

EXEC Il agnaeTca npogonxKeHuem npeablay-
wux npoektos EXEC n EVIDENCE2-e-CODEX. OH
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obecneymBaeT Habop MeponpUATUIA ANA y4acTBY-
IOLLMX rOCyAapCTB-Y/1€EHOB M OpraHM3aumii No cos-
OaHWo 1 yyacTuio B cucteme e-EDES EBponeickoli
Komucecumn, Brkatovaa e-CODEX gna sanekTpoHHOro
obmeHa coobLLeHMAMN, UHTErpaLum CUCTEMBI C
HAUMOHA/IbHbIMU PELUEHUAMMWN U YTOUHEHMUA NMPU-
noxenua EESP, npoekta EVIDENCE2e-CODEX no
CO3aHUI0 NAKETOB AO0KA3aTeNbCTB.

TakMm 06pasom, mbl BUAMM, YTO 33 nocnes-
HuWe roabl EBpocoto3 ¢ uenbto obaeryeHns m noa-
OEPXKKM  TPaHCrPaHUYHbIX CcyaebHbIXx pas3bupa-
TENbCTB CTPEMMUTCA K TOMY, YTOObI 3aKOHOAATENb-
CTBO W TEXHONOTUW AOMKHbIM 0Bpasom 6blnu
06beANHEHDI B OOLLYIO CUCTEMY, COEAUHAIOLLYIO
HaLMOHaNbHYIO M eBponeinckyto cuctembl. Mop-
Tan 3NeKTPOHHOro npasocyama u Tectbl e-CODEX
MOMOratoT  BbIABUTb C/IOXKHOCTb B3auMMogel-

CTBUS MEXKAY MHOFOYMUC/IEHHbIMM MPaBOBbLIMMU
N MHCTUTYLMOHANIbHbIMU CTPYKTYPaMM, a TaKKe
Pa3/IMYHbIMU  HaLMOHANbHbIMKU  aPXUTEKTYPaMm
3NEKTPOHHOro npasocyans. B aTom npouecce no-
CTPOEHUA CUCTEMbI 3/1IEKTPOHHOrO nNpaBocyama EC
HeobX04MMO YUYMTbIBATb C/IOXKHOCTb M BO3MOXK-
HOCTb Pa3BUTUSA NMpPaBa U TEXHONOTMI, YTOObI 0be-
CNeYnTb aZanTaLMNIO CUCTEMbI K TEXHUYECKUM pas-
paboTKam 1 3aKoHOZaTe IbHbIM NonpaBKam [6].

OnbIT Pa3BUTUSA U BHEAPEHUA IEKTPOHHOrO
npasocyans (MHbIMKM cnoBamu, MHGOOPMALMOH-
HbIX U KOMMYHMKaALMOHHbIX TeXHoNorui B coe-
pe npasocyaun), EBponeickoro cotosa, Ha Hauw
B3rN1A4, MOXET ObITb 3aMMCTBOBAH A8 Aa/lbHeMn-
wero pasBuTUA GYHKLMOHUPOBAHUSA CUCTEMBI OT-
npaBieHnA 3/IeKTPOHHOro npaBocyans B Poccumn
n ctpaHax EA3C.
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MEOUALUNA KAK POPMA 3ALWLNTDLI TPAXXOAHCKUX NPAB
B PECNYBJ/IUKE KASAXCTAH

AHHOTauMA

B ctatbe paccmoTpeHa npoueaypa meguauum Kak Gopmbl 3alMTbl FPaKOAHCKMX MNpas, ee
CTaHOB/IEHME, 3aPOXKAEHME U YKPENEHME, a TaKKe CYLLHOCTb 3GPEKTUBHOCTM NPUMEHEHMA N 0C060
3Ha4YMmble npeumyllectsa. Meagunaumna AsnAeTca O4HMM U3 OTHOCUTENbHO HeAaBHO MOABMBLUMXCA
WHCTUTYTOB TPa*KAAHCKOrO MNpaBa, KOTOPbIA MNPOAO/MKAeT Pa3BMBATbCA W COBEPLUEHCTBOBATLCA.
Megamauma cnocobcTByeT 067erYeHnIo peryiMpoBaHns CNOpoB, a TaKKe AOMYCKaeT BapMaTUBHOCTb
cnocoboB 3awmTbl nNpaB. Mcnonb3oBaHWe mMeauauMM B pPeLIeHMAX CNOPOB [aeT BO3MOMHOCTb
YMEHbLWNTb HANPAXKEHHOCTb MeX Ay CTOPOHAMM, MAaKCMMANbHO YYECTb UX MHTEpPECHI, @ 3TO, MOMUMO
perynMpoBaHmna KOHGAMKTA, NO3BONSET CTOPOHAM COXPaHUTb HOPMa/ibHble OTHOLWIEHUS U M3beXKaTb
NMOBTOPHOIO BO3HMKHOBEHMA Cropa NO TOMY e BONpocy B AanbHelwem. Mpoueaypa meaunaumm
paccyMTaHa Ha NOUCK B3aMMHO-OMTUMANbHOTO peLleHusa paspeLlleHns cnopa, nsbexaHus cyaebHomn
BONIOKUTbI, yMEHbLUEHMA HAarpy3Kun A4NA Cy40B.

KnioueBble cnosa: npouenypa megmaumm, passutme megmaumnm, paspeleHme cnopos, CHUXEHNe
KOH(IMKTHOCTK, a/ibTePHATMBA.
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MEOUALMA KA3AKCTAH PECNYBUKACBIHAAFBI ASAMATTbIK KYKbIKTAPAbI KOPFAY
HbICAHbI PETIHAE

Anpatna

MaKanaza meanauma paciMmi a3amaTTblK KYKbIKTapabl KOPFay HbiCaHbl PETiHAE, OHbIH, Ka/bINTacybl,
TYbIHAAYbl KOHE Hblfalobl, COHZAM-aK OTIHIWTIH, TWUIMAIAIriHIH M3HI KoHe acipece MaHbI3Abl
apTbIKWbINbIKTapPbl KapacTbipblnadpl. Meamauma a3amaTTblK KYKbIKTbIH Ca/bICTbipManbl Typae
COHFbl MHCTUTYTTapPbIHbIH, 6ipi 6onbin Tabblnaapl, 0N 8/i Ae Aambin, XKeTingipinin keneai. Meguaumsn
AaynapAbl Wewyai sKeHinaereai, COHbIMEH KaTap KYKbIKTapabl KOpFfay TacingepiHiH 6anamanbl/iblFbiHA
on 6epegi. Jaynapabl wewyge meanaumaHbl KONgaHy TapanTap apacbiHAafbl WMENeHICTi a3anTyrFa,
onapablH Myaaenepid bapbiHWa eckepyre MyMKiHAIK 6epesi KaHe By KaHXKanabl peTTeyMeH KaTap,
TapanTapfa KajAbINTbl KapblM-KaTblHACTbl CaKTayfa oHe LWMEeNeHicTiH, KalTanaHyblH 6onabipmayFfa
MYMKIiHAiK Bepegi. bonalwaKTa con macene bolbiHWwa aay. Meguauusa pacimi gayabl Wwewyaid, esapa
OHTaMAbI WewwimiH Tabyfa, coT iciH bonapipmayfa, COTTapFa TYCETiH Ca/IMaKTbl a3aiTyFa apHa/ifaH.

TyhiHgi cespep: meamaums TopTibi, meaMauMAHbl AAaMbITY, Aaynapdbl LWeLy, KaHXangapabl
asanty, banama.
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MEDIATION AS A FORM OF CIVIL RIGHTS PROTECTION IN THE REPUBLIC OF KAZAKHSTAN

Abstract
The article considers the procedure of mediation as a form of protection of civil rights, its formation,
origin and strengthening, as well as the essence of the effectiveness of the application and especially
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significant advantages. Mediation is one of the relatively recent institutions of civil law, which continues
to develop and improve. Mediation facilitates the settlement of disputes, and also allows for variability
in the ways in which rights are protected. The use of mediation in resolving disputes makes it possible
to reduce tension between the parties, take into account their interests as much as possible, and this,
in addition to regulating the conflict, allows the parties to maintain normal relations and avoid the
recurrence of a dispute on the same issue in the future. The mediation procedure is designed to find a
mutually optimal solution to resolve the dispute, avoid litigation, and reduce the burden on the courts.

Keywords: mediation procedure, mediation development, dispute resolution, conflict reduction,

alternative.

JeAaTenbHOCTb MeamMaumMn 3apogmnacb M3-
HayanbHO B [lpeBHen [peuun, rae menmaTopos
HasblBan proxenetas (nocpegHuWK), a 3aTem U B
PUMCKOM LMBUAM3ALNN. PUMAAHE Ha3blBaNu me-
[MATOPOB MO-pasHOMYy, BKAtO4YasA internuncius,
medium, intercessor, philantropus, interpolator,
conciliator, interlocutor, interpres, n HakoHel,
mediator.

Meamuauma — 310 HoBasA ¢Gopma anbTepHa-
TMBHOrIO pa3pelleHusa CNopoB, KOraa CTOPOHbI B
Cnope Unu KOHPNKTE NCNOAb3YIOT MOMOLLb Hel-
TPa/ibHOM TpeTbel CTOPOHbI, YTOObI NMOMbITATLCA
pa3peLwmnTb CBOM Cnop.

Meauauma B CBOemM COBPEMEHHOM MOHMU-
MaHMUK Ha4vana passuBatbca B 1970-1980 rr. B
CTpaHax C CMUCTEMOM aHIN0-CaKCOHCKOro Mpasa,
M TonbKo B 2011 rogy BO3HWKAA M Ha4yana CBOM
nyTb pa3BuTUA B Pecnybnnke KasaxctaH. Touykown
oTcyeTa B AaHHOM cny4vae byaeT npuHATME 3a-
KoHa PK «O megmaummn» ot 28 aHeapa 2011 roga
[1]. JaHHbIM 3aKOH onpeaenseT OCHOBHbIE NOJO-
YKEHUA, Len U NPUHLUUNBI Meanaumn, a TakKe
NpaBoBOE MONIOXKEHNE MEAMATOPOB W perynu-
poBaHuMe nosefeHuA npoueaypbl meguaumm. K
COXaNEHWUIO, paHee meguauma He nosyyana 3a-
CNyXKEHHOro BHMMaHMA HU CO CTOPOHbI HOPMOT-
BOPYECKUX OPraHoOB, HW CO CTOPOHbI Npodeccuno-
Hanos 1 rpaxaaH. C rogamm chepa npUMeHeHUs
MeANaLLNN CTAHOBUTCA BCE LUMPE, OXBATbIBAA Pas-
JIMYHble 0bLecTBEHHbIE OTHOLUEHUA C yYyacTUem
bu3nyecknx n (Man) topuandeckux auuy,. Tak, B
nyHKkTe 1 ctatbm 1 B 3akoHe PK «O meguaunm»
B pegakumm ot 3 mona 2013 roga yKasaH cne-
Aylowmnii nepeyeHb obnacteit NpUMeEHeHuA me-
anaumm: cnopbl (KOHGIMKTLI), BO3HMKalOLWME U3
rpaxAaHCKUX, TPYAO0BbIX, CEMENHbIX U UHbIX Mpa-
BOOTHOLUEHUI C y4acTveM ¢usnyeckux u (uam)
IOPUANYECKUX NLL, @ TaKKe paccMaTpuBaemble B
X0z YyrosiIoBHOro CyAonpou3BoACTBa MO Aenam o
npecTynaeHnsx HeboNbLION U cpeaHen TAKeCcTH,
€C/IN MHOEe He YCTaHOB/EHO 3aKoHamu Pecnybnu-
K KasaxctaH. Ecnv mbl obpatumca K nocnea-
Hen pefakuMuM OAHHOTO 3aKOHa MO COCTOSHMIO
Ha 20 pekabps 2021 roaa, TO MOXKEM 3aMETUTb
KaK 3TOT nepeyeHb CyLECTBEHHO YBEANYU/ICA:
cnopbl (KOHGAUKTbLI), BOSHMKAIOLLME U3 TPaXKAaH-
CKMX, TPYAOBbIX, CEMENHbIX, AAMUHUCTPATUBHbIX
NPaBOOTHOLIEHUI U MHbIX OOLLECTBEHHbIX OT-
HOLIEHMI € y4acTem U3MYecKux u (maum) opu-
OVNYEeCKUX UL, aAMWMHUCTPATUMBHbIX OpPraHoB,
OOMKHOCTHBIX /ML, @ TaK¥Ke paccmaTpuBaemble
B XOZe NPOM3BOACTBA MO AefaM 06 afAMUHUCTPa-

TUBHbIX MPaBOHAPYLWEHUAX, B XO4E YrONOBHOMO
Cy40NpoM3BOACTBA MO Aenam 0b yronoBHbIX Npo-
CTyNKax, npectynaeHnax Hebonblon 1 cpeaHemn
TAMECTU, a TaKKe TAXKKUX NPECTynNeHnAx B Cay-
Yyasax, NpefyCMOTPEHHbIX YaCcTbl0 BTOPOMN CTaTbM
68 YronosHoro kogekca Pecnybinkm KasaxcraH,
€C/IM MHOe He YCTaHOB/MEeHO 3akoHamu Pecny-
6/1MKN KazaxcTaH, U OTHOLIEHWsA, BO3HMKaoLMe
NpU WCNOSIHEHUU WCMNONHUTENIBHOTO MPOW3BOA-
ctBa[l]. HoBwecTtBO NogobHoro poga nossonset
NPUMEHATb NpoLeaypy mMeguaumm npakTU4ecku
NMOBCEMECTHO, YTO HE MOMET He CKa3blBaTbCA Ha
pacluMpeHnn BO3IMOXKHOCTENM 3aLLNTbl CBOMX NPaB
rpaxkaaH.

B popmmpoBaHum meamaumm B KasaxctaHe Ha
[aHHbIA MOMEHT MOXHO BbIAE/NNTb HECKO/IbKO
cTagnii:

1. 2011-2013 roabl. BHegpeHue noHATUA
«Mefmauma» Ha 3aKOHOAATebHOM YPOBHE, €ro
OCMbIC/IEHME  Ka3axCTaHCKMM  COOOLLEeCTBOM,
tOPMUCTaMM, NOATOTOBKA NpodeccMoHaNbHbIX Me-
anatopos. MmeHHo B 2013 roay B npouecce co-
BMECTHOIO NpoeKTa MO PasBUTUIO MeaMauun B
KayectBe npasoBoro mHctutyta MNMPOOH u Bep-
X0BHOro cyga Pecny6amku KasaxctaH 6bian 06-
yyeHbl COTHU NpodeccnoHaibHbIX MeANaToOpPOoB B
pernoHax KasaxcraHa. O6pasoBbiBanCh Nepsble
OpraHusaumMn MeamnaTopoB, YWUC/IEHHOCTb KOTO-
PbIX K KOHLY AaHHOro nepwuopa coctasnsana 27,
B HaCToOsLLEe e BPeMA UX CTaso NPaKTUYECKN B
ABa pa3a 6onbwe. CornacHoO NpeaocTaBAeHHOMY
otyety HAO KasaxctaHckoro WMHcTMTyTa 0buie-
CTBEHHOTO Pa3BUTUA «PyxaHu HKaHFblpy» opraHu-
3aunit npodeccnmoHanbHbIX MeanaTopos Ha 2021
rog,— 56 [2].

2. 2014-2017 rogpl. Ocobbim cobbiTvEM
MOXHO OTMETUTb BK/tOYEHME B MOAHOMOYMA Ac-
cambnen Hapopa KasaxctaHa mMuUCCUIO pPa3BUTUA
meamnaumnun. 28 aekabps 2015 roaa 6bina yTBEpPIK-
AeHa KoHuenuwma passutma Accambnen Hapoga
KasaxctaHa (mo 2025 ropa), B COOTBETCTBUM C
ob03HaueHHolM KoHuenuuen ogHMUM M3 Hanpas-
NneHnn peatenbHoct Accambnen Hapoaa Kasax-
CTaHa BbICTyMNaeT pa3BuTne meanaumm.

B KoHuenuum otmeyaetcs, 4to Heobxoamm
HOBbIA KOHLLeNTyasbHbIA MOAXoA, K onpeaene-
HUO ponn AHK B yKpenneHuMuM KasaxCTaHCKOM
MOEHTUYHOCTU W eAMHCTBA, HaLe/eHHOCTU Ha
peweHune 3aaa4 Ctpaternn «KasaxctaH-2050», a
TaKe No akTMBHoMy yyactuio AHK B peanusa-
UMUK NATU MHCTUTYLUMOHaNbHbIX pedopm [3]. Bna-
rogapsa atomy, AHK cnocobctBoBana pasBuTUIO
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MeaMaunm C TOUYKM 3PEHUS PaspelleHUa MeXK-
HaALLMOHA/IbHbIX U MEXITHUYECKMX CNOPOB, B3au-
MOAENCTBOBAMAa C OpraHM3aunsamm Henpodeccu-
OHa/lbHbIX M NPOodeccMoHabHbIX MeANATOPOB.
Tak:ke B anpene 2017 roga 6b11 ob6pasosaH CoseT
meamaumnm npm Accambnee Hapoga KasaxctaHa.
CyTb paboTbl gaHHoro CoBeTa 3aK/1t04aeTcs B pas-
BUTUM WHCTUTYTa MeAMaLuMn ONA YCTAHOBAEHUSA
obuwectBeHHoro cornacua B KasaxctaHe. YneHsl
CoBeTta nsbupatroTca U3 ymcaa cyaeii BepxosHoro
Cyna PK, penytatoB MapnameHTta 1 npodeccro-
HaNbHbIX M HeNpPodpecCMOoHaNbHbIX MeaMaTOPOB.
B kaxkgom [ome apyKbe opraHM30BaHbl KabuHe-
Tbl ME4MATOPOB.

3. 2017r. - no Hactoawee Bpema. Cragma
YCOBEPLUEHCTBOBAHUA  MHCTUTYTA  Meguauuu,
yrnybneHus B y3Kue crneumannsaummn Bemuay pac-
LWMpPEHMA KaTeropmn cnopos M mHororo ap. Ha-
npUMep, AN BO3MOXKHOCTM YPEryiMpoBaHusa me-
OVLMHCKO-NPaBOBbIX CMOPOB NOArOTaB/AMBAOTCA
MeamaTopbl, MMelowmne MeanuuHcKoe obpaso-
BaHWeE 415 NOHMMAHUA U YTOYHEeHUA npodeccuro-
Ha/IbHbIX 0COBEHHOCTAX 3TOW KaTeropum cropos.

CToNb AMHAaMWYHOE PasBUTUE MHCTUTYTa me-
avaummn B Pecnybnmke KasaxctaH gaeTt Ham no-
HATb, YTO MeAnaLMa, Kak ogHa M3 GOpm 3aLLMUTbI
npaBa, MMeeT 0CobYI0 aKTyasIbHOCTb U 3pbeKTUB-
HOCTb. Yem ke obycioBneHa apHeKTMBHOCTb Me-
Aanaumn? IPPeKTMBHOCTb MeamaLLMKn 3aKA0YaeT-
CA B ee NPUHUMNAax: HeMTPabHOCTb, AOOPOBO/b-
HOCTb M KOHOUAEHUMANBHOCTb.

OfHOM 13 CamMbIX TPYLOEMKUX M HEOBXOANUMBbIX
33434 MeaumaTopoB - COXPaHATb HENTPanbHOCTb
npwu yperynmpoBaHUn cnopa Kaknum 6bl He 6bis10
WCKYLLEHWE ONpPeaenvTb NPaBoro U BUHOBHOIO.
HelTpanbHOCTb M BecnpucTpacTHOCTb MeauaTo-
pa nNpenocTaBaAsieT BO3MOXHOCTb CTOPOHaM no-
YyBCTBOBATb AOBEPME K MOCPELHUKY M npoLeccy,
NMOMOXKET UM PaACKPbITbCA, COOTBETCTBEHHO pabo-
TaTb B aTMocdepe CoTpyaHMYEecTBa.

MpuHuMn  [O6POBOMILHOCTM  MpeAcTaBAAeT
coboli NpaBo BbIxO4a U3 Mpouecca meamalmn B
noboit nepnog, 0 OKOHYATENIbHOTO NoANUCAHUS
cornaweHma cropoHamun. COOTBETCTBEHHO BCe
npoucxoasuine AencTBMA BO Bpemsa npoueny-
pbl MeANaLLMN BO3HMKAIOT TOIbKO CO B3aUMHOTO
cornacus y4yaCTHUKOB meauaumn. Bmecte ¢ Tem,
OTBETCTBEHHOCTb 33 MPUHATOE pelleHMe HecyT
CaMM YYaCTHUKM MeauaLmu, NOCKONbKY meama-
TOp He BrpaBe AaBaTb HUKAKUX KOHCY/NbTaLMA U
HaCTaBAEHUN.

MpuHUMN  KOHOMAEHUMANBHOCTM O3HA4aeT
3anpeT CTOpoHaM M MeauMaTopy pasrnallaTtb MH-
dopmaumio, NosyvyeHHyHO B Xoge npoueaypsl
megmaumm 6e3 crneumanbHOro Ha TO paspelle-
HUA. MegmaTop He MOXKET BbICTYNaTb B KAYecTBe
cBUAEeTeNs B cyde No Aeny B OTHOLIEHMU Nnu,
KOTOpble MPUXOAMAM K HEMY Ha NpoLesypy me-
Avauuun. 3anucK, caenaHHble BO BPeMs npouec-
ca Meamaumnm, fOMKHbI 6bITb YHUUTOMXKEHBI MOC/E
ero 3aseplueHus, ecam o6 MHOM He nonpocAT
CTOPOHDI.

Ona cosgaHma atmocdepbl COTpyaHUYecTBa
N 0o6pOoXKeNnaTesIbHOCTU MeamaTop AO0/IKEH 006-
Nagath crneuwanbHbIMM MpUeMamMn KOMMYHWKa-
TUBHbIX TEXHUK. Meanauma ocobeHHO nosesHa B
TexX C/y4anx, ec/iv HeobXo0AMMO COXPaHUTb U Mpo-
OOMKUTb B Byaylwem HOpmanbHble B3aMMOOTHO-
weHus. CymTtaeTca, YTo 0bpaTUBLUMECS K NMOMOLLM
npodeccnoHanbHOro MmeamnaTopa AnLA YacTo Npu-
XO4AT K NPUMMPEHUIO U 3aBEPLLEHNIO KOHPIMKTA.
HemanoBaxKHbIM ABAAETCA TOT PaKT, YTo ycnex me-
AnaumMm 3aBUCUT OT CNocobHOCTM meanaTopa co-
6110CTM BalaHC MeXKay CTOPOHAMM; OT ero YMeHus
He HaBA3bIBaTb YYaCTHMKAM CBOEro cObCTBEHHOTIO
peLleHuMsA BOMNPOCa, KOHEYHO e OT er0 MHTYULUN,
rmbKocTN U KpeaTmuBHoCTH [4, c. 35].

Poccuiicknii lopuUCT-yU4EeHbI, a TakXe cyabs
KoHcTuTyumoHHoro cyga PO Munuu LA, B cBOMX
paboTtax oTMeyan, YTo aKTMBHOE UCMO/b30BaHUE
BHecyaebHbIX cnocoboB yperyiMpoBaHua npaso-
BbIX KOHG/IMKTOB CMOCOOCTBYET pELUeHMIO KaK
MUHMMYM [BYX Ba*KHbIX 3a4a4: BO-NepBbix, obe-
cneyeHuto bonee apPeKTUBHOM 3aLLUTbI NPaB U
cBobof AN1A 3HAYUTENIbHOTO KONMYECTBA CyObeK-
TOB FpaXAaHCKOro o6opoTa 3a cYeT MCNO/b30Ba-
HUSA NPOCTbIX, ONEPATUBHbIX U MEHee 3aTPaTHbIX
MO CPaBHEHUIO C NPaBOCYANEM aNbTEPHATUBHbIX
npoueayp yperyiMpoBaHUsa KOHMNUKTHbIX CUTY-
aunii, BO-BTOPbIX, MOBbILEHUIO AOCTYMHOCTU W
3dPEKTMBHOCTM MpaBocyama Mo rpaxKAaHCKUM
Aenam 3a cYeT 0CBOOOXKAEHMA rOCYAaPCTBEHHbIX
CynoB OT 60/1bLLIOro Ko/IMYecTsa CNopos, He Tpe-
OyoLWmnx cyaebHoro BMeLwaTe/IbCTBa, TEM CaMbiM
CHMXKanA HarpysKy cygos [5, c. 132].

Tem BpemeHem, C.M. KanawHMKOBa yKa3blBa-
€T Ha TO, YTO HEBEPHO CMOTPETb Ha MeanaLmto
C No3MuUMKM ToNbKo ocoboro cpeacTsa oA YMeHb-
lWeHna cyaebHoN Harpysku U peleHns apyroro
poaa npobnem cynos. B nepsyto ovepenb A0K-
Hbl 6bITb NOCTaBAEHbI MHTEPECHI CAMMUX YY4ACTHU-
KOB CMOPHOr0 NPaBOOTHOLIEHWA Y BO3MOMXKHOCTb
BblbOpa MmK Hanbonee adpdeKTUBHbIX hopm 3a-
LLNTbI cBOMX NpaB [6, c. 238].

PeweHne cnopa nocpeacTBOM TaKoOW 3alu-
Tbl CBOMX MpaB, KakK meanaums, npeanonaraet
BECbMa CYLLECTBEHHOE NPEeMMYLLECTBO Hag, Tu-
MUYHbIM peLleHMeM CNopa CyA0M - BO3MOXKHOCTb
CTOPOHaM COXpPaHWUTb WM [arKe BOCCTaHOBWUTb
HOpMasbHble JINYHbIE U AeN0Bble OTHOLIEHMA.
310 npoucxoant bnarogaps TOMY, UYTO KOHLIEH-
TPauUMsA BHUMAHUA CTOPOH NpoeumpyeTca nepso-
oyepegHO Ha COOCTBEHHbIE UM B3aWMHble UHTe-
pecbl, @ He Ha npaBoByto nosuuymto. osegeHune
cnopa [0 paspeleHns B pamkax cyaebHoro npo-
LLecca He rapaHTUpYyeT ucyepnbiBaHMe KOHPIMKTA
HEeCMOTpA Ha ToyHoe cob/loAeHnEe U UCMONb3O-
BaHWE HOPM MPOLECCYasIbHOrO U MAaTEPUASIbHOTO
npasa. Korga »ke KoOH(IMKT paspellaeTcs 3akto-
YyeHMeM MeLMaATUBHOIO COMMalLeHMA, TO KOHLEnN-
UMA NPUMMPEHUA CTOPOH B OCHOBHOM rMoJara-
€TCS Ha MOJIOXKEHUM O TOM, YTO OHO BO3MOXKHO
JINWb CO CTOPOHbI MHTEpeca, a He HOpM Npaga.
Ewe ogHMM SIBHbIM NPEBOCXOACTBOM MpoLeaypbl
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MeAuaummn B OTan4YMe oT cyaebHoro pelleHus u
WMHbIX aNbTePHATUBHbIX CNOCOOOB paspelleHms
CropoB, AB/IAETCA MNOYTW BCerga BbINONHEHHOEe
pelweHue, BbiTeKalowee M3 MeaUaTUBHOIO CO-
rnaweHnsa, 3aK/Il04eHHOro Y4aCTHUKaMM CNOPHbIX
npaBooTHOWeHWN. MeamaTop e TemM BpeMeHeMm
He NPUHYXXA3eT U He NPUHMMAET CaMOCTOATE 1b-
HO peLleHKns 3a CTOPOHbI, a co3gaeT baaronpuaT-
Hble YCNOBUA ANA TOro, YTOO6bl OHM CMOIIU NpPK-
TN K 06004HOMY M BbIFOAHOMY APYr AAA APYry
peweHuto. A./1. JaBblgeHKO CYMTAET, YTO UTOrOM
YyCMewWwHon Meanaunmn ABNAETCA NpeKkpaleHue
Crnopa, 3aKpPernieHHOro B COrNaLleHNN CTOPOH [7].
B cnyvae, ecain CTOPOHbI HE CMOI/IN yperyampo-
BaTb KOHOIMKT C NOMOLLbIO NPOBEAEHHOM Npoue-
Aypbl Meguaumm, OHa He CYMTAeTCA NPOBaJIbHOM,
BeAb NOCNE Hee CTOPOHbI B 60/blLE Mepe NOHK-
MalOT C/IOXKHOCTb OTHOLUEHW, BO3SHUKLUMX Ha Mo-
yBe KOHONMKTA MHTEPECOB, YPOBEHb NPOGAEMBI.
MNocne HeyaayHO NPOBeAEHHbIX NePeroBopoB me-
AMATOPOM B MepPBbI pas, ecTb BEPOATHOCTb 06-
paLleHns Mo NOBOAY paspeLleHma cnopa B cyaeb-
HYIO MHCTAHLUMIO, @ YXKe TaM MOXKeT BO3HUKHYTb
»KenaHMe BHOBb 06paTUTLCA K MeamaTopy.
BepxoBHbIN cyn Pecnybnmnkm KasaxctaH MHU-
LMAaTUBHO BHeApAeT NpuMUpUTESbHbIe MpoLe-
Oypbl B LUMPOKME MACChl: cyaebHyto meanaumio,
napTucmnatmsHyo npoueaypy. OgHM M3 cambix
M3BECTHbIX MWIOTHbIX MPOEKTOB, 3anyLlleHHble
B LENAX CHUXEHUA KOH(AMKTHOCTW, CYMTAIOTCA
«Mpumunpenne o cyga, B cyae», «CemelHbln
cyn» [8]. UTorn ocywecTBaAeHHbIX MUAOTHbIX NPO-

€KTOB CMocobCTBOBANM BHECEHUIO MOMPABOK B
MpaxaaHCKM npoueccyanbHblii Kogeke PK, 6na-
rofaps KOTOPbIM CPOK MPUHATUA UCKa NS NPO-
BeAeHUA NPUMUPUTENbHbIX Npoueayp bbin yBe-
nndeH go 10 pabounx aHen.

Mcxoan m3 aToro, Mbl MOXKEM CAEeNaTb BbIBOA,
0 TOM, YTO MCMNONb30BaHWE MeaMaLMK B pelue-
HUAX CNOPOB AAeT BO3MOXHOCTb YMEHbLUUTb Ha-
NPAYXKEHHOCTb MEXAY CTOPOHAMM, MAKCMMaabHO
YYeCTb UX MHTEepPEChI, @ 3TO, TOMUMO PerynpoBa-
HWS KOHPMKTA, MO3BOAET CTOPOHAM COXPaHUTb
HOPMa/ibHble OTHOLIEHUSA U U36eXKaTb MOBTOPHO-
ro BO3HMKHOBEHMA CMOpa Mo TOMY e BOMpocy B
OanbHelwem. MNpoueaypa meguaumm paccumTa-
Ha Ha MOMCK B3aMMHO-OMNTMMAJIbHOMO pPeLleHus
paspelleHmnna cnopa, u3bexkaHua cyaebHol Bono-
KUTbl, YMEHbLUEHWA HArpy3Ku ANs CyA0B.

Ha opgHol n3 KoHdepeHuMin, NPOoBOAMMbIX
01 YCOBEPLUEHCTBOBAHMA OMbITA U 3HAHUI Me-
anatopos, Kaygbipos Tonew EppeHosuy, npo-
deccop, LOKTOp HOPUAMYECKMX HAYK, IKC-PEKTOpP
Akagemun npasocyama npu BepxoBHoM cyge
Pecnybnunkm KasaxcTtaH ckasan meguatopam cie-
aytowyto ¢pasy: «A KTO Bbl 4158 MEHA U gns 06-
wectea? Bbl — 31eMeHT cMCTeMbI 3aLMTbI Tpax-
AaHckux npas» [9]. C aTUMKM c/loBamM MOMKHO
COrNacuTbCA, Ha Hal B3r1A4, Meguauns — ecTb
ogHa M3 GOpM 3alUUTbI FPaXkKAaHCKUX Mpas, C
YCTaHOB/IEHHbIM MOPAAKOM 3aKPeneHHbIM 3a-
KOHOAATEe/IbHO, paclimpatowas Bbibop, yaobHoro
O1A KaXKO0ro rpaxkaaHnHa, ceoero cnocoba pas-
peleHus cnopa.
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VAK 341.1/8

A.AN. Ca3oHOB

MarucTp npasa, IOPUCT-KOHCY/NbTaHT OPULUUECKOMN KIMHUKU I0PUANYECKOro
uHcTUTyTa Bbantuiickoro ®eagepanbHoro YHusepcuteta umeHn MmmaHyumna

KaHta, Poccuiickaa ®Pegepauums, r. KaamHuHrpapg,

O CYAbBE MEXOYHAPOLHOW TOPTOB/IN B 3NOXY
CAHKUMWIM N NEPEAENA PbIHKOB

AHHOTauuA

B gaHHOM cTaTbe aBTOP, YYUTbIBAA COCTOAHME COBPEMEHHOM MOJIMTUYECKON U IKOHOMMUYECKOM

06CTaHOBKM, NPULLEN K BbIBOAY O TOM, YTO COBPEMEHHas CMCTeMa AOTOBOPHOIo M 06A3aTeNIbCTBEHHOTO
npaBa B pamMKax MeXAyHapoAHOro 4YacTHOro npaBa MCMbITbIBAeT Kpusuc. Mo MHeHMIo aBTopa
CTPEM/IEHNE 3MUTEHTAa MWUPOBOM BaNtOTbl MCMO/b30BaTb CBOE MNPUBUIETMPOBAHHOE MOJ/IOXKEHUe
NPUBOAUT K NPEKPALLEHNIO BCAKMUX 0653aTENbCTB B paMKe MUPOBOI TOProsaun. ABTOp HacTaMBaeT Ha
HeobXoAMMOCTN BBEAEHMA aHaslora 30/10TOr0 CTaHAapTa HAa OCHOBE 3/1EKTPO3IHEPIUN, Fae He A0/IKHO
ObITb €4MHOI0 SMUTEHTA, KOTOPbIN OblN Obl eAMHCTBEHHBIM X0351IMHA MMPOBOMN BantoTbl. PMHAHCOBbIE
OrpaHUYeHMA HaNOMMHALOT BCEM MO/1b30BaTENSAM MUPOBOWN Ba/tOTbl, YTO OHa UM He NPUHAANENKAT, U
MMEIOT LIeHY TOJIbKO A0 TeX Nop, NOKa Ha TO eCTb BOAS SMUTEHTA.

KntoueBble cnoBa: smMUTEHT MMpOBOﬁ BaOThHI, d)MHaHCOBbIe OorpaHun4yeHusa, Hed)Te,D,Oﬂﬂapbl,

ncnonHeHune o06a3atenbCTB NO AOrOBOPY, 30Ha CBOOOAHOM TOPrOB/IN, 3/IEKTPOIHEPTUA.

A.U. Ca3oHoB
KYKbIK maructpi, U. KaHT atbiHgafbl Bantbik pepepanabik yHUBEPCUTETI
3aH, MUHCTUTYTbI 3aH, KIMHUKACbIHbIH, 3aHrep-KeHecLuici,
Peceit depgepauuncbl, KanMHUHrpag, K.

CAHKUUANAP MEH HAPBIKTAPAbI KAUTA 6ONY ADYIPIHOEN XANbIKAPADIK,
CAYAAHDbIH TAFAbIPbl TYPAJIbI
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AHpaTna

Byn MaKanafa aBTOP Kasipri Casicy }KoHe SKOHOMMKANbIK KaFganablH, *Kan-KyniH eckepe oTbIpbin,
XanblKapasblK eKe KYKbIK LlWeHbepiHaeri Kasipri WapTTbiK XaHe MiHAETTEMENiK KYKbIK Kyleci
[afoapbICTa gereH KOPbITbIHAbIFA KeareH. ABTOPAbIH, NiKipiHWe, anemAiK BaatoTa SMUTEHTIHIH,
©3iHiH, apTbIKLWbINbIKTbI *KafaalblH NakganaHyfa YMTbiNybl a/1emMAik cayda weHbepiHaeri 6apnbik,
MiHAETTEMeNIepAiH, TOKTATblyblHA 9Kenesi. ABTOP 3/IeKTP SHEPruAacblHa Heri3genreH anTbiH
CTAHAAPTbIHbIH, QHANOTbIH €HFi3y KAXETTIriH anfa TapTaapbl, *KoHe OHAA dNEeMAIK BANOTAHbIH, }Kalfbl3
neci 6on1aTblH GipbIHFak 3MUTEHT 60Maybl TUIC. KapKbINbIK LLEKTeyNep aNeMAiK BantoTaHblH 6ap/bIK
nanaanaHyllblnapbliHa OHbIH ONapfa TUECINI eMECTIriH KaHe SMUTEHTTIH, epKiHe Kapai faHa 6afachbl
6ap eKeHiH ecke canagbl.

TyihiHgi cespep: anemzik BantoTa SMUTEHTI, KapKbINbIK LUEKTeynep, MyHal Aonnapnapsbl, Kenicim
60lblHLWA MiHAeTTEMeNepai OpblHAAY, EPKiH cayaa alMafbl, 3/1EKTP SHEPTUACHI.

A.l.Sazonov
Master of Laws, Lawyer, the Legal Aid Clinic,
Institute of Law, Immanuel Kant Baltic Federal University,
the Russian Federation,Kaliningrad

ON THE FATE OF INTERNATIONAL TRADE IN AN ERA OF SANCTIONS AND MARKET
REDISTRIBUTION

Abstract

In this article, the author, taking into account the state of the modern political and economic
situation, came to the conclusion that the modern system of contractual and obligation law within the
framework of private international law is experiencing a crisis. According to the author, the desire of
the issuer of the world currency to use its privileged position leads to the termination of all obligations
in the framework of world trade. The author insists on the need to introduce an analogue of the gold
standard based on electricity, where there should not be a single issuer that would be the sole owner
of the world currency. Financial restrictions remind all users of the world currency that they do not own

it, and have a price only as long as the issuer has the will to do so.
Keywords: issuer of the world currency, financial restrictions, petrodollars, fulfillment of obligations

under the agreement, free trade zone, electricity.

HaunHaa ¢ 2013 roga, ¢ momeHTa npuesaa
3aBapaa CHoyaeHa B Poccuiickyio depepauumto
(nanee — P®) n cobbiTnii B Cpumn 1 YKpanHe, Ha
Poccuiickyto depepaunto NOCTENEHHO YCUAMBA-
N ANNNOMATUYECKOE U PECTPUKLMOHHOE u-
HAHCOBO-TOProBOE AaB/IEHUNE, C LLe/Ibl0 MOBAUATD
Ha €€ BHYTPEHHIOI W BHELUHIO NOANTUKY. U BOT
B CBA3WN C 0OOCTPEHMEM CUTYauUMM Ha YKpauHe
HacTan, HakoHel, anodeo3 AaB/leHUA: NPOM30-
LW/1a 3aMOpPO3Ka 30/I0TOBAJIOTHbIX cyeToB Pd, a
TAKXKe OTK/HOYEHME POCCUMICKUX BAKOB OT MeXK-
AyHapOAHOM GaHKOBCKOM MJIATEXHOW CUCTEMbI
SWIFT[1]. B cBA3K C BO3MOKHbIMM PUCKaMK 3a-
MOPO3KU AeHer 3a NOCTaBKy rasa B EBpony, poc-
CUACKMMW BNACTAMKU BbIIO NPUHATO peLleHune o
nocTaBKe rasa 3a onsaty B pybnsx. Ykas lNpesu-
AeHTa PO 0131.03.2022 Ne 172 «O cneuyymanbHOM
nopsAgKe UCMOJIHEHUA MHOCTPaHHbIMK NMOKyNaTe-
NAMM 0653aTeNbCTB Nepes POCCUMCKMMM NOCTaB-
LLMKaMWN MPUPOAHOTO rasa» yxe BCTYNUA B CUIY
[2]. NpeacTaBuTENM CTPAH «BONBLLIOK CEMEPKUY»
OTKa3blBa/MCb MAATUTb 3a ra3 pybaamm [3], yT-
BEPrKAAA, YTO 3TO HAPYLUEHWE YCNOBUI O LEHe.
B ropuanyeckolr nuTepatype OTMeyaeTcs, 4To,
no obuiemy npasuay, LeHa 3a ToBap B AOroBope
MeKAYHapOAHOM KyMnan NpoaaXKun onpeaensercs
B MHOCTPAHHOM Ba/toTe, @ Cam BOMPOC LEHbI Kak
CYLLEeCTBEHHOrO YC/lI0BMA B [AOroBOpe ABNAAETCA
OVCKYCCMOHHBbIM [4, c. 202]. KaK Ha AaHHbIi BO-
Nnpoc OTBeYaeT POCCUMCKoe npaBo? B poccuin-

CKOM TpaXJaHCKOM 3aKoHoAaTesibCTee B CT. 454
MparkgaHcKoro Kogekca PO [5] noa Kynne-npoaa-
e noHMmarT 0653aHHOCTb NpoAaBua npeao-
CTaBUTb TOBap B 0OMeH Ha nosy4yeHue onpeae-
JNIEHHOW AEHEXHOW CyMMbl (LEeHbl) CO CTOPOHbI
nokynartens. Micxoas ns obuwero noHMmanms n. 1
cT. 485 n n. 3 cT. 424 TK PO [6] nokynaTtenb 0bs-
3aH ONIaTUTb TOBApP MO LUEeHe, MPeayCMOTPEHHbIN
norosopom iMbo no ueHe, Kotopaa 0bbIYHO B3bl-
MaeTCsl 3@ aHa/IOTMYHbIEe TOBAPbl MPU CPABHUMbIX
obcToaTenbcTBax. [pM HOPMasbHbIX YCA0BUAX
MEXKAYHAPOAHbIX XO3AMWCTBEHHbIX OTHOLIEHUN
ueHa onpegensaetca B gonnapax CLUA, HO HMKTO
B MMpPE He HaxoAuTcA B CpaBHUMbIX ¢ PO obcTo-
ATenbcTBax. PopmasbHO ra3oBble OTHOLIEHUS C
EBponon 13-nog caHKUui BbiBeAEHbI, HO ouud-
poBaHHanA WMHOCTPaHHas Ba/loTa B 3apyberkHbIX
6aHKax He MoKeT bObITb Mcnosb3oBaHa PP no
npuynHe oTkAoYeHnA eé ot SWIFT. ®opmanbHo
onnaTta no rasy B BUAE AOJIIAPOB U EBPO MOXKET
npou3BoAnTbCs, U GOPMasibHO AEHbIM NMOCTynNa-
IOT Ha 3apybeXkHble cYyeTa, HO HEBO3MOXHOCTb
MCNONb30BaTb NONYYEHHbIE CPeACTBA NOCTABLLN-
KOM rasa npespaLlaeT Kynau-npoaaxy B 6e3sos-
mesaHoe gapeHune. HbiHe mbl Habnogaem pas-
pyLUEHME NPUBBIYHOM CUCTEMbI MEXAYHAPOAHOM
TOProB/M, a TaKXe npaBa, obecnevymBaloulyto
3Ty camyto Toprosato. OTK/IOYEHME OT CUCTEMBI
SWIFT poccuickmx 6aHKOB, MAFKO roBops, 3Ha-
YMTE/IbHO 3aTPYAHAET UCMOJIHEHUE AOTOBOPHbIX
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06A3aTeNbCTB POCCUNCKUX NPeANnPUHUMATENEN U
IOPUANYECKMX NUL, nepes, 3apybeHbIMU KOHTp-
areHTamu (KpeguTopamm), NOCKOJIbKY AaKe ecnu
nMeelllb Aonnapbl (eBPO), TO HE CMOXKELlb UMUK
pacnnatuTcA, MOCKO/bKY CYeTa 3aMOPOIKEHDI,
a MEeXAYyHapOoAHbIN NAATEX OTKAOYEH. Bcé ato
NPWBEsIO K TOMY, YTO POCCUMCKMM HA/IOrOBbIM pe-
3maeHTam bbln1o paspeLleHo He NAaTUTb No 06s-
3aTe/IbCTBAM nepes 3apyberKHbIMU KpeauTopa-
mu ¢ 01.03.2022. MNpesngeHTom PO 6611 nognu-
CaH cooTBeTCcTBYOWMIM YKas oT 28.03.2022 Ne 79
«O NpUMeHeHUn cneuranbHbIX SKOHOMUYECKUX
Mep B CBA3W C HeAPYKEeCTBEHHbIMU AENCTBUAMM
CoeanHeHHbIX LUTaToB AMEpUKM U NPUMKHYBLLNX
K HUM MHOCTPaHHbIX FOCYapCTB M MeXAYyHapos-
HbIX opraHusauui» [7]. LUeHTpanbHbii BaHK PO
Aan POCCUMCKMM HaNoroBbiM pe3naeHTam coBe-
Tylowee pasbACHEHWe, rae obbACHAeTcA paspe-
LEHWE He UCMOJIHATL CBOMX 06A3aTeNbCTB Nepes,
3apybexHbiMM KOHTpareHTaMmu [8]. Bepa B 10, UTO
SKOHOMMYECKME OTHOLIEHUA — 3TO OTHOLLEHMe
B LLEMOYKM TOBap-AeHbru-toBap pywurtca. Camo
Te/I0 SKOHOMMKM — 3TO Npexae BCero JIornmcTuye-
CKMe CBA3b MeXAy NPOM3BOAUTENAMM TOBAPOB U
YCAYT, U NOTPEebUTENAMM ITUX YCAYT C y4acTUEM
nnAn 6e3 yyactTma NocpeaHUKoB. JeHbrn NPpUHATO
CYMTaTb KPOBbI 3KOHOMMKM, HO B nctopum Poc-
CMM W CTPAH MOCTCOBETCKOrO MPOCTPaHCTBA Obin
nepuos, Korga OTHOLEeHKMe € 3anaaHblMK CTpaHa-
MU Bblnn nog GUHAHCOBLIMM OrpaHUYeHMAMU. B
CoBetckuii Coto3 BO BpemsA MHAYCTpManm3auum
TaKe 6bia nog caHkumsamu. B 30-e roapl XX Beka
ObIIM CAHKUMOHHbBIMW 4719 COBETCKMX GUHAHCOB.
CTpaHa npoxoamna nepuog MHAYCTPUaAAM3aLmu,
NMOTOMY OCTPO HY)KAa/acb B MONYYEHUU BanoT-
HOM BbIPYYKM, WMHOCTPAHHbIX CMELNannUCcToB U
coBpemeHHOM 0b6opyaoBaHMK. WMHOCTpaHHble
KOHTpareHTbl TpeboBanM oniaTy 3epHOM B CYeT
NoKpbITMA 0653aTenbCcTB No umnopty [9, c. 110-
116], uTo B CBOIO OYepeab CNOCOOCTBOBAJIO YCYry-
6/71eHUI0 CUMTyauumn ¢ npogososbcTeMem. Mpuba-
BMM K 3TOMYy OLUMOKM B MNNAHMPOBAHMM U NPOBa-
Nibl M1IAHOB MO NPOM3BOACTBY M 3KCNOPTY 3EPHa, C
LeNblo UcnonHeHma obssatenbcts. Becé ato cno-
cobcTBoBasno ronoay Ha Tepputopmmn CoBeTCKoro
Coto3a, B utore CCCP cam 6bin BbIHY»KAEH BRep-
Bble 6paTb 3ePHO B KPeAUT yrKe Toraa.

Mpexae, B cBoen pabote «Bonpoc posepus
WA Bepbl Nt0AEeN B LLEHHOCTb AeHer Npu ToBapo-
obmeHe 1 nocneacTBMA NOTEPU LOBEPUA K HUM.
MepcneKTUBbI AeHEXKHOro cypporaTta B yC/10BUAX
3KOHOMMYECKOTO KpM3MCa» aBTOP HACTOALLMMA
CTaTbW OMWCbIBanA COBPEMEHHY GUHaAHCOBYIO
cuctemy m eé uctoku. MNossonto cebe KpaTko
nepevYncinTb HeKoTopble Tesuncol. 3010710 B 1971
rofly OKOH4YaTe/lbHO nepectano bbiTb YHUBEp-
CaJIbHOW MepoW CTOMMOCTM TOBapOB M YCAYT, TaK
KaK npousowen ciom bpeTToH-ByacKon cuctemol
1944 ropa, v gonnapom gonnap u3 AeHer cam
CTan ToBapom. B pamkax 3Toi cucTembl gonnap
obecneymBasca 30/10TOM, @ OCTaJibHble CTPaHbl,
BOWeALWME B YKa3aHHYI cuctemy, obecneymsa-

Amncb «3o0n0Tbim» gonnapom CLUA. HanomuHato,
YTO CaMO MOHATME COBPEMEHHbIX AeHer (KX cro-
COBHOCTb BbITb MepPoi CTOMMOCTU TOBAPOB U YC-
JIYT) KOHBEHLMOHA/IbHO, 1 BHOBb BbIHYXKAEH YKa-
3aTb Ha TO, YTO CUCTEMA NPU TAKOM OTHOLLEHWUU K
OeHbram KaK K ToBapy byaer ctabusibHa TO/IbKO
npu ycnosmn ee crabunbHoctm[10,c. 280-286].
MpuxogMTCcA YTOYHUTL 3HAYEHME C/IOB «CTabub-
HOCTb CUCTEMbI». 3TO 3HAYUT TO, YTO SMUTEHT He
n3geBaeTca Hag, CBOel BanatoTol nposoga bec-
KOHEYHYI0D 3MWUCCUI0, HadeAacb TO, 4YTO Bceraa
MOXHO MPUHYAUTb CUJON Ty UM UHYIO CTPaHy
CYMTaTb AONNAP «HACTOALWMMWUY» AeHbramu, Ao-
CTOMHbIMM TOTO, YTOObI OOMEHMBATL Ha HUX pe-
afibHble ToBapbl U ycayrn. [NaBHoOe cTpaHa-aMU-
TEHT He [O0J/I)KHA BOJIEW CBOEN OrpaHMYMBaTh Te
WKW MHbIe CTPaHbl, NN IOPUANYECKME NnLA STUX
CTPaH — He SMMUTEHTOB B NpaBe N0/1b30BaTbCA 3a-
paboTaHHbIMU AeHbraMu, KOTOpPble OHU CYUTAET
CBOMMM, MOCKOJIbKY OrpaHWYeHMA HanomMMUHaeT
BCEM NO/Ib30BaTeNAM A0/1/1apPOB U ApYyrux byma-
KeK B UMPPOBOM BUAE €4MHUL, U HYNEN, YTO 3TU
OYMarKKM UM NpuUHaANeKaT U UMEIT LEeHY TONb-
KO [0 Tex Mop, NOKa Ha TO ecTb BO/A SMUTEHTA.
3710 n caenanun CLUA ¢ UpaHom, Ninsunenn Cupunen
n Poccuel. MoaobHoMy AaBAE€HUIO HA BalOTHbIE
pesepsbl noasepranca n Kasaxcran 8 2017 roagy
[11]. 3aBTpa moryT 3T0 NpoBepPHYTb ¢ Kutaem, k-
aven, ¢ apabckMmm HedTAHbIMU MOHAPXMAMMU,
€C/IN UX IKOHOMMYECKUIN POCT KaK KOHKYPEHTOB
B 9KOHOMMUKE UAN NOUTUKA HE NOHPABMUTCA CTPa-
He-amuTeHTy goanapos CLLA.

KoHeyHo, MpMATHO NOBTOPUTbL [A0/NAPOBbLIN
nyTb CLLUA, HO Ana 3TOro HagZo MMeTb PbIHOK pas-
mepom B 400 MIH. YENOBEK, TO eCTb 30HY CBO-
6oaHoM TOprosan pasamepom 6onblie, yem CCCP.
Takan 30Ha O0/IKHA NoAAeprKMBaTbCA 06LWMMMU
npaBuaamm TOProBaM, a CTpaHa, KOTopas *Kena-
€T Toro, Ytob eé Ba/toTa B 3TOM 30HE onpeaenana
CTOMMOCTb TOFO WMAW MHOTO TOBapa, AO/XKHA TaK-
e 0bnagatb 06WMPHON HOMEHKIATYpOM TOBa-
POB W YCAYT, MNONb3YOLWMXCA CNPOCOM HE TO/IbKO
B TaKOW 30He cBO6oAHOM TOpros/in. Hy M KOHEYHO
CTPaHbl, BXo4ALME B TaKyto 30HY cBO6OAHOM TOp-
roBAW A0JIXKHbI ObITb CBA3aHbI 06LW,EN 060POHHOM
W BHELLUHEW NOANTUKOM. bes 3Toro ras u npouve
TOBapbl NpoAaBaTh 3a pyban byaet TpyaHo, TaK
KaK CTpaHbl NOKyNaTe/In TOBAPOB MOTYT OTKa3aTb-
€S OT TaKoM onnatbl B Nt060 MOMeHT. MonbITKa
caenatb raso-pybam nopobHo HedTemonnapam
obpeyeHa Ha NpoBan B AONTOCPOYHON Nepcrek-
TUBE, €C/IN HA TEPPUTOPUN CTPAH NOKyNaTenei He
6yayT cToATb Bolicka P®. Cama npoaaka ToBapos
3a py6au 6e3 BbilleyKasaHHbIX TPEX YCI0BUIM He
caenaet u3 pybna nogobue gonnapa CLUA, a no-
TOMY 3TO BO3MOMHO /INLLb Ha Bpems.

Ha EBpa3suiickom npocTpaHCTBE BepoATHee
cueHapuh cBob60AHON IKOHOMWYECKOM 30HbI B
ctune Benukoro Wenkosoro lMyty npownoro, rae
He 6bl10 IYOOKOM MHTErPaLLMK, KPOME KPaTKOTro
nepuvoaa MoHronbckol Mmnepuu, rae Karkaas
KpynHas cuia Ha NPOTAEHUM BCe TOProBOro
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nyTm obecneumBana 6e30MacHOCTb 3TUX CaMbIX
nyTen pagu CBOEro e npouseTaHus. B pasHble
BpemeHa xoay 6bl/M KaK KUTaNCcKMe, MHAUNCKKE,
BM3aHTUINCKME MOHETbI, TaK U MOHETbI THOPKCKMX
KaraHoB, n apabckumx xannoos [12, c. 7-13]. Celr-
Yyac BEepOATHEE BCEro HaJo CTPEMMUTCA K HEKOM
YC/IOBHOM eAnHMLE Ha BCEM NPOCTPaHCTBE bbiB-
wero CCCP, UpaHa, UHAuK, Kutaa v apyrmx ctpaH
OTHOCUTENIbHO KOTOPOM AO0MXHblI OLEHMBATLCA
BA/tOTbl 3TUX CTPAH. ITa e4MHULA AONKHA ObITb
CTabuUNbHON U HEU3MEHHOW, U HE UMETb eauUHO-
ro aMuTeHTa. Y710 3TO MOKET bbITb? OCKO/bKY
COBPEMEHHOE COCTOAHME MWPOBOM 3KOHOMMKM
Masio HanmoMWHaeT OObIYHYI0 XO3ANCTBEHHYIO
0eATeNbHOCTb, MPOUCXOAAT CcobbITUA npexae,
KasaBLuMeca HEBO3MOXKHbIMU. He Tonbko PP Tpe-
byeT onnauymBaTb ras pybnsmu, Ho u Kutan go-
rosapmeaeTca 0 noctaBkax CaygoBcKon ApaBuei
HedTM 3a toaHu [13].

EcTb BapuaHT ¢ OUTKOMHOM, MOCKONbKY Yy
Heé HeT eAMHOro LEeHTPasIM30BaHHOIO 3SMUTEH-
Ta yepes Hero MpaH obxoamn caHKkumun. Ho ectb
npobnemol. lNepBas - AaHHYO KPUNTOBANOTY
060KaloT B KPMMMHAZIBHOM MUpe, BTOPOE OHa
TaKOM e ToBap, OLEHMBAEMbIA B Aonnapax C
BbICOKOI BONATUbHOCTbIO, TO ECTb €€ CTOMMOCTb
HecTabunbHa.Celtyac Ha 02.04.2022 cTOMMOCTb
OUTKOMHA paBHa npumepHo 46 000 gonnapom
CLUA[14], Ho 6blnKn y 4aHHOM KPUNTOBANOTblI MO-
MEHTbl PE3KOro NaZeHus, Korga Ha npoTsaXKeHUn
Bcero 2018 roaa 6UTKOUH poc Ao oTmeTkn 20 000
ponnapos CLUA 3a ogHy eauHuuy cebs, a 3aTem
ynan go 4500 ponnapos CLUA, nagas 400 aHen
noapsz [15]. Ewe oaHa npobaema sHeprosaTpat-
HOCTb NPOM3BOACTBA KPMUMNTOBANOTbl. MAWHUHT B
nnaHeTapHoM macwTtabe no noacyértam Hemel-
Koro matematuka Mopuua Ctpybe exemecsuyHo
notpebnaer 1,17 TepaBaTT-yac, YTO HEMHOIMM
b6onble 3sHeprun notpebnsemoit B CnoseHUM
(1,08) [16, 124]. KaskeTca, 4TO 3TO He TaK MHOrO,
HO 3TO He TaK YK U Mano.B pecnybanke KasaxctaH
npousoLwnm nepeboun c obecnevyeHMemM 3neKTpoa-
Heprum ns-3a HanabiBa MaHepoB. EanHan aHep-
roceTb He BblAeprKana HaNpsKeHue, MOCKOJIb-
Ky 3anpoc Ha 3HEPruio NpPeBbICU/T CNOCOBHOCTb
3N1eKTpoceTn eé npoussectu [17], a BOT 3TO yrKe
FPYCTHO, TaK Kak BCA COBpeMeHHas MHPPACTPYK-
Typa TEXHOFEHHOM YenoBEYECKOW LMBUAU3ALUM
3aBfi3aHa Ha 3HepPronoTpebaeHNN. DHEPTUSA HYK-
Ha 1 B 60/bHMLLE BO BpeMs onepaLmu, a He ToNb-
Ko ans maliHura. U3 Tpetuii npobnembl BbiTeKaeT
yeTBepTas: HET 3/1eKTPOSHEPTUM — HET KPUMNTO-
BantoTbl. CneayeT cornacmTca ¢ 3aMedYaHuemM aB-
CTpa/ninckoro busHecmeHa Huka foreptn o Tom,
YTO KPUNTOBANOTA U €CTb 3/1EKTPUYECTBO, KOTO-
poe u coctasnser 90% cebecToMmOCTU BCAKOM
KpMNTOBaOTbl. M3 3TOro MOXKHO caenaTb BbIBOA,

YTO YCNOBHbIM aHa/IOfOM MPEXHEro 30/0TOro
CTaHAAPTa MOXKET ObITb TO/IbKO 3/1EKTPOIHEPTUS.
Ons pobblum HedTU M rasa Toxe Tpebyetca no-
TpebnATb anekTposHepruto [18, c. 55].

Mopa nepenTM K BbiBOAAm. BantoTa, crpe-
MALWan 6biTb (CTaTb) MMPOBOIN He AONKHA 6bITb
ToBapom. OHa A0NXKHA MrpaTb Poab Mepbl CTOU-
MOCTV TOBapa, HO 6e3 NLIeHns NpaBa SMUTEHTA
3aMOpaKkMBaTb cYeTa, AEHbrM OCTaloTCA AeHbra-
MW TOJIbKO Y CTPaHbl SMUTEHTA, COBCTBEHHUKOM
KOTOpPbIX OHa W siBnaeTcs. [loaToMy MOXHO cae-
N1aTb OAMH HeyTellUTeIbHbI/ BbIBOZ O TOM, YTO HU
oAHa BantoTa B MMpeHe cnocobHa Aaxke B TeOpun
obecrneuynTb CTabubHbIN XO3MCTBEHHbIM 060pOT
(nopobHO 30/10Ty B NPOLLIOM), NOCKO/bKY HEBO3-
MOHO OrpaHWUYUTb MNOTEHLMANbHOE »KenaHue
3MMUTEHTA Ba/llOTbl, HACTynasa Ha amMepuKaHCKue
rpabau, KapaTb TOTO WAWM MHOTO XO3ANCTBYIOLLE-
ro cybbekTa B /INLE rOCy4apcTB, KOMMaHUIA nan
bU3NYECKUX UL, 38 T€ UAN MHbIE NOIUTUYECKMNE
BO33pEHUsA UM pelleHus. NosTomy roBopuTb o
OOrOBOPHbIX, 06A3aTeNbCTBEHHbIX MPaBOOTHO-
LIEeHMAX U MeXAyHapOoAHOM YacTHOM MpaBe B Le-
JIOM KpaWiHe 3aTpyAHUTENbHO B COBPEMEHHbIX YC-
JIOBUSAX, ec/iv BOObLE BO3MOXKHO. MOCKO/IbKY BCe
9KOHOMWYECKME B3aMMOOTHOLIEHMA MOTYT ObITb
npekpaweHbl No obcToATeNbCTBAM, 33 KOTOpble
HW OfHa M3 CTOPOH He OTBEYAET, @ YK €C/IU KOHTpP-
areHT MOPO3UT Ba/IlOTHbIE CYETA, TO 3TO MOXKHO
OTHECTU K BMHOBHbIM OEWCTBUAM KpeguTopa, B
nuTore KpeauTop He Brnpase TpeboBaTb UCMO/HE-
HWSA No gorosopy. HeT gocTyna K AeHbram, 3HaunT
HEeT 1 onaTbl 3a NOCTaB/IEHHbIM TOBap.

HeobxogMmo BBeeHNe HOBOTO 30/10TOrO CTaH-
OapTa, rae B PoAM HOBOrO «30/10Ta» byaeT cama
3N1eKTposHeprusa. Toraa Bce Npoun3BeaeHHOe U Mo-
TpebneHHoe YeNloBEKOM A0JIKHO ObiTb OLEHEHO
KO/IMYEeCTBOM 3aTpayeHHbIX KBTY, a y»Ke OoTHOCU-
Te/IbHO 3HeprosaTpaT Ha NPOM3BOACTBA TOBAPOB U
YCNYT OLLEHUBATb PA3HOTO POAA AEHENKHbIE 3HAKM.
Mbl NPULWAN K BbIBOAY O TOM, YTO eAuHMLA Mepbl
cToMmocTuM Ntoboi paboTbl He AO/KHA LWATATbCA
KaK LueHa BMTKOMHA, a NOTOMYy AONKHA ObiTb He
3aBUCMMOW OT NepenazioB HaCTpoeHUA Ha GoHAO-
BOM pPbIHKE, MHbIMW C/10BaMM, MMPOBasA BasjtoTa
ONA CTabUNbHOCTU MeXAYyHapOoAHOro YacTHOro
npaBa He A0/KHa OblTb TOBAPOM, @ MOXKET ObITb
TO/IbKO MEPOI CTOMMOCTM TOBAPOB U YC/YT, KOTO-
pas foMKHa 6bITb CTabMAbHA U HEM3MEHHA NOYTH
KaK CKOPOCTb CBeTa. B TaKoW cucTeme He A0/KHO
6bITb €4MHOr0 SMUTEHTA MUPOBOM BastOTbl, KO-
TOpbIM ByaeT HaBA3bIBaTb BCEM CBOW BOJIO, WUC-
NoJIHEHME KOTOPOM BbIFOAHYIO INLLb EMY OAHOMY.
MHaue Bcsikoe 06a3aTeNbCTBO MO AOrOBOPY MOXK-
HO NPEeKpPaTUTb B IIO6ON MOMEHT M O MeXKayHa-
POAHOM YacTHOM MpaBe MOXKHO byaeT 3abbiTb,
KaK M 0 camom npase.
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—«umnoposble NnpaBa». ABTOP aHaM3MPYeT NOAXOAbI K MOHUMaHWMIO LndpoBbix Npas. MogvyepkuBaeTcs,
YTO CyLLECTBOBAHME TePMMHA «LMdpPOBbIE NPaBa» B NPeAcTaBIeHHOM BUAE He ABNAETCA A0CTaTOYHO
060CHOBAHHBIM U MOET CBOAMUTBLCA K TOMY, YTO NpeacTaBaset coboit dopmy noboro nsBecTtHoro
BeW,HOro, 06a3aTeIbCTBEHHOrO, KOPNOPaTUBHOIO, WMCKAOUYUTENBHOIO, JIMYHOTO Mnpasa. B KayecTse
pelleHns BO3HMKLLEN NPaBoOBOM HeonpeaeneHHOCTN NpeanaraeTcs ABa afibTePHATUBHbIX BapuaHTa.
Bo-nepBbiX, BO3MOMHO UCMOAb30BaHNE TEPMUHA «LMDPOBBLIX MPaB» B LUMPOKOM CMbICAE, FTAe B TOM
yncne ByayT yumTbiBaTLCA BCe UMpPOBbLIE NPaBa YenoBeKa. Bo-BTOpbIX, BBEAEHWE HOBOrO TEPMUHA
KaK 06beKTa rpaykAaHCKoro npasa — «UMbpoBble 06bEKTLI», OXBaTbiBaOLWEro «LuMdpoBble NpaBa» B
Y)Ke 3aKpensieHHOM CBOEM BUAE B PaMKax 3IKOHOMUYECKOM AeATeNIbHOCTM, CBA3AHHOM C LMPPOBLIMU
OUMHAHCOBLIMM aKTUBaMMU, YTUAUTAPHBIMU LU POBLIMM NPAaBaMMU.

KnioueBble cnosa:undposbie npasa, UMppoBble 0O0bLEKTbI, LUPPOBOA GUHAHCOBLIN aKTUB,
YyTUAUTapHble LMPpoBble Npasa, MHPOPMALMOHHbIE CUCTEMbI, TOKEHbI, KPMMNTOBAIIOTA.

M.3. CodosH
O.E. KytadpuH aTbiHAaFbl YHUBEPCUTETTIH,
Bonro-BATcK MHCTUTYTbIHbIH, (GUANaNbIHbIK) 1 KypCc MarucTpaHThbl,
Peceit ®epepauuncbl, Kupos K.

A3AMATTBIK KYKbIKTAFbI LUGPAbIK KYKbIKTAPAbI AHBIKTAY TOCINAEPI

AHpaTtna

Byn makanaga Peceit PepepaumacbiHbiH, f3amaTTblK KYKbIFbIHbIH, KaHa HbiCaHbl — «UMPPAbIK,
KYKbIKTap» KapacTblpblaaabl. ABTOP UMPPAbIK KYKbIKTapAbl TYCiHY TacinaepiH Tanganabl. ¥CbiHblAFaH
Typaeri «unmdpablK, KyKbIKTap» TEePMUHIHIH, JKETKINiKTi Typae HerisgesiIMereHi KaHe Kes-Kenred
6enrini 3aTTbiK, MiHAETTEMENIK, KOPNOPATUBTIK, alpbIKLIA, KEKe KYKbIKTbIH HblCaHbl 60aybl MYMKiH
eKeHairi atan etineai. TyblHAaFaH KYKbIKTbIK Genricisaiktiv, wewimi peTiHae eki 6anamanbl HycKa
VCbIHbI1aAbl. BipiHWiaeH, «uMdpPAbIK KYKbIKTap» TEPMUHIH KeH MafbiHaaa KongaaHyfa 6os1aabl, oHAa
agamHblIH 6apnblk LMPPAbIK KYKbIKTapbl eckepineai. EKiHWwigeH, uMdpablK KapKbiiblK aKTUBTEPMEH,
YTUANTAPAbIK LMPPAbIK KYKbIKTAPMEH 6aiNaHbICTbl 3KOHOMUKA/bIK Kbi3MeT WeHbepiHae bypblHHAH
6ekiTinreH TypiHgeri «uMdpabIK KYKbIKTapabl» KaMTUTbIH, a3aMaTTblK KYKbIKTbIH, 0ObeKTICi peTiHae
«UMPPAbIK 0OBEKTINEP» AETEH KaHa TEPMUHAI EHTi3y.

TyihiHpi ce3pep:undpbiK  KYKbIKTap, UMOpAablK, 0b0beKTiep, LMPPAbIK KAPMKbIAbIK aKTUB,
YTUANTAPALIK LMD PABIK KYKbIKTAP, akNapaTTbiK Kyenep, TOKeHAEP, KPUNTOBaNtOTA.
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first year master's degree student of the Volgo-Vyatka Institute (branch)
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APPROACHES TO THE DEFINITION OF DIGITAL RIGHTS IN CIVIL LAW

Abstract

This article discusses a new object of civil law of the Russian Federation — «digital rights». The
author analyzes approaches to understanding digital rights. It is emphasized that the existence of the
term "digital rights" in the presented form is not sufficiently justified and can be reduced to the fact
that it is a form of any known proprietary, binding, corporate, exclusive, personal right. As a solution to
the legal uncertainty that has arisen, two alternative options are proposed. Firstly, it is possible to use
the term "digital rights" in a broad sense, where, among other things, all digital human rights will be
taken into account. Secondly, the introduction of a new term as an object of civil law — «digital objects",
covering» digital rights" in its already fixed form within the framework of economic activities related to

digital financial assets, utilitarian digital rights.

Keywords:digital rights, digital objects, digital financial asset, utilitarian digital rights, investment
platforms, investment platform operators, Information Systems, tokens, cryptocurrency.

LindpoBun3auns akTUBHO BHEAPAETCS B KM3Hb
COBPEMEHHOro 06lLecTsa, B TOM YMCie TpaHC-
dopmmpyeT npaBo. [paxkgaHCKoe 3aKoHoAaTeNb-
CTBO TOXe NnpeTepneno M3MeHeHUA B 3TOWN CBA-
31, B NpaBoBOM 060poTe Hayan GuUrypupoBsaTb
TEPMUH «UMdpOBbIE NPaBa», KOTOPbLIA NOAYYUN
CBOE HOpPMaTMBHOE MNPaBOBOE 3aKpensieHne B
KayecTBe HOBOro OObeKTa rpaxKAaaHCKoro npa-
Ba B CT. 128 TK P® depepanbHbiM 3aKOHOM OT
18.03.2019 N¢ 34-®3 «O BHECEHUN U3MEHEHUM
B 4aCTM nepsyto, BTOPY M cTaTbto 112.4 yactun
TpeTbei MpaxkaaHcKoro Kogekca Poccuiickoin ®e-
aepaumn» [1].

BBeaeHWe B OTeYECTBEHHOE rpa*kAaHCKOe 3a-
KOHOZ,aTeNIbCTBO HOBOro OObEKTa rparKAaHCKMX
npas 6bi710 BbI3BaHO HEOBXOAMMOCTbIO NpPaBo-
BOr0O peryiMpoBaHuA OTHOLWeEHU B cdepe umnod-
pOBbIX PUHAHCOBbLIX AaKTUBOB, 3aKpPenaeHma oc-
HOBOMOANAralLWMX HOPM, MO3BONAIOLNX PErYan-
pOBaTb PbIHOK HOBbIX OO HEKTOB 3KOHOMUYECKUX
OTHOWEHU B MHOOPMALNOHHO-TEIEKOMMYHMU-
KaUMOHHOM ceTn «MHTepHeT», yci0BMA CoBep-
LWEHUA CAENOK C HUMMU.

Kpome Toro, otcyTcTBME HOPM, PEryanpyto-
LWMX TaKMe 0ObeKTbl, He NO3BOJIANIO0 KOHTPOU-
poBaTb M OrpaHMuYMBaTh MX 060POT, B TOM YMC-
Nle NpeAcTaBAseTca HEBO3MOXHbIM BKAOYEHME
TaKoro 06beKTa B KOHKYPCHYO maccy npu 6a-
KPOTCTBE MM HACNenCTBEHHYIO Maccy, a TaKxke
obecneuyeHue cygebHoOM 3alMTbl NpaB, BO3HU-
KaloWMX B OTHOLIEHMSX NO NOBOAY TaKUX 00b-
€KTOB.

B cootBetctBUM cO cT.141.1 TK P® nopa aaHHbI-
MW NpaBaMn NMOHUMAIOTCA Ha3BaHHblE B 3aKOHE
06A3aTeIbCTBEHHbIE U UHbIE NPaBa, COAEPKaHUe
W YCNOBUA OCYLLECTB/IEHMA KOTOPbIX onpeaens-
HOTCA B COOTBETCTBMW C NpaBmMaamm MHGopmMaLm-
OHHOI CMCTEMbI, OTBEYaloLLEeN YCTAHOBIEHHbIM
3aKOHOM npu3Hakam. OcyLLecTBieHMe, pacnops-
YKEeHMe, BKAKYas 3as0r, obpeMeHeHne Apyrumu
cnocobamu WMAU OrpaHUYeHUe PacnopsAXKeHUA
UMPpPOBbIM NPABOM BO3MOXKHbI UCKNOUYUTENBHO
B MHPOPMALUMOHHOM cucTeme 6e3 obpalleHuns K
TpeTbemy auuy [2].

Limdposble npaBa B cOOTBETCTBUM €O CT. 128 TK
P® Hapagy ¢ 6e3HaIMYHBIMKN AEHEXKHbBIMWU Cpes-
CTBaMMU U H6e300KyMeHTapPHbIMU LLEeHHbIMKU ByMa-
raMu OTHECEHbI K YUCY UMYLLECTBEHHbIX [2].

B pgenicTBytollem 3aKkoHoAaTebCTBE Nof, und-
POBbIMW NMPaBaMn MOHUMALOTCA:

- umodposble ¢uHaHcoBble aKTuBbl (LDA),
perynvpyembie ®PepepanbHbiM  3aKOHOM  OT
31.07.2020 No 259-d3 «O umndposbix GUHaAHCO-
BblX aKTMBax, LMdPOBOIM BantoTe U O BHECEHUMU
W3MEHEHUA B OTAeNbHble 3aKoHOoAaTesbHble
aKTbl Poccuiickon Geaepauum» (oanee - 3aKoH 0
L®A) [3];

- yTUAuTapHble uMdpoBble NpaBa, peryanpy-
emble degepanbHbiIM 3akoHom oT 02.08.2019
Ne 259-®3 «O npuBneYEeHUN UHBECTULNIA C UC-
No/sIb30BaHMEM MHBECTULMOHHbIX NaaTPopm 1 o
BHECEHUM M3MEHEHWUIN B OTAE/NbHble 3aKOHOAaA-
TeNbHble aKTbl Poccuitickoit ®epepaummy» (oanee
— 3aKOH 06 MHBECTULMOHHbIX Naatdopmax)[4].

B cootBeTcTBMM C Y. 2 CT. 1 3aKoHa o LA und-
poBble GMHAHCOBbIE aKTMBbI BKAOYAIOT B CebA:

- AeHeXHble TpeboBaHus;

- BO3MOXHOCTb OCYLLECTB/IEHMA MpaB Mo
SMWUCCMOHHbIM LEHHbIM ByMaram;

- NpaBa y4vactTuA B KanuTane HenybAn4HOro
aKUMOHepHoro obLecTBa;

- npaso TpeboBaTb nNepesayn 3MUCCUOHHBIX
LLeHHbIX Bymar, KoTopble NpeaycMOTPeEHbI peLle-
HMEeM O BbIMyCcKe LUUPPOBbIX PUHAHCOBLIX aKTU-
BOB B NOpAAKe, yCTaHOBAEHHOM 3aKkoHOM 0 LUPA,
BbIMYCK, y4eT U 06paLLeHMe KOTOPbIX BO3MOMXKHbI
TOJIbKO MyTeM BHECEHUSA (M3MeHeHMA) 3anucen B
MHOOPMALMOHHYIO CUCTEMY Ha OCHOBE pacnpe-
[eNeHHOro peectpa, a TakXe B UHble MHPOPMa-
LUMOHHble cuctemsl [3].

B u. 1 cT. 8 3akoHa 06 MHBECTULMOHHbIX NAaT-
dbopmax pacKpbIBAaeTcA MOHATUE YTUAUTAPHbIX
uMdpoBbIX NPaB Yepe3 NpaBo TpeboBaHUA:

- nepegauu selwm (Been);

- nepenayvm UCKIYNTEbHbIX MPaB Ha pe3y/b-
TaTbl UHTENNEKTYANIbHOW AeATeNbHOCTU U (Man)
npaB MUCNO/Sb30BaHUA PEe3yNbTaTOB WHTE/NNEKTY-
a/IbHOW AeATeNbHOCTY;
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- BbIMNOAHEHUsA paboT u (Mnn) okasaHua yc-
nyr[4].

B u. 2 cT. 8 3aKOHa 06 MHBECTULMOHHbIX NAaT-
dbopmax noavepKMBaAETCA, YTO K YUC/Y TAaKUX NpaB
He OTHOcsATcA npaBa TpeboBaHWS MMYLLECTBA,
noasexalero rocyLapCTBEHHON perucrpaumm
WAWN CAENKM, C KOTOPbIM NOA/EeXKaT rocyAapCTBEH-
HOW perucTpauumn Ambo HoTapmasbHOMY YAOCTO-
BepeHuto[4].

Cnepyet OoTMeTUTb, YTO CyLLECTBOBaHME pac-
CMaTpPUBAEMOro TEPMMHA B MPeACTaBNEHHOM
BMAE He sBAAETCA AOCTaTOYHO O0OOCHOBAHHbBIM.
Mpw perynMpoBaHnn Ha 3aKOHOZATE/IBHOM YPOB-
He OTHOLUEHWI, CBA3AHHbIX C LUPPOBLIMM NpaBa-
MM, HEOBXOAMMO YYUTbIBATb TEKYLLEE COCTOAHNE
undpPOBOIN IKOHOMMKM, KOTOPAA HAXOANUTCA B CTa-
OWW CTAHOBNEHWUA M Pa3BUTUA.

BeepeHne umdpoBbiXx MNpaB B KayecTBe OT-
AenbHoro o6bekTa NpaBa NoABeEPraeTca KPUTHUKeE.

Hanpumep, MpaBoBoe ynpasneHne Annaparta
locyaapcTBeHHOM [lymbl B CBOEM 3aK/IHOYEHUMU
«Mo npoeKkTy penepanbHoro 3akoHa Ne 424632-7
«O BHECEHMWN M3MEHEHMUI B YacTU NepBylo, BTO-
pylo n yeTBepTyto [paxKgaHCKoro Kogekca Poc-
cunckon depepaunm» nocumTtano seegenme B NK
P® HoBOI KaTeropum «umdpoBbie NpaBa» Hewe-
NnecoobpasHbiM BBMAY TOrO, YTO GAKTUYECKN OHU
BbICTYNAlOT 3/IEKTPOHHOM dOpMON 3akpenne-
HWSA MMYLLECTBEHHbIX MPaB, @ HE HOBbIM BUAOM
npas[5].

AHanormyHyo nosuumto Bbickaszan C.B. Cap-
6aL, oTMeyaLWwmi, 4To umdpoBoe NpaBo npea-
cTaBnsieT coboit dopmy 11060ro N3BECTHOIO BELL-
Horo, 06A3aTeNbCTBEHHOIO, KOPMOPATUBHOTO, UC-
KNHOYUTENIbHOTO, IMYHOrO npasa [6, c. 36].

E.FO. PyoeHKo oOTmeuvaeT, 4To yTUAUTApPHblE
undpoBble NpaBa MO CBOEW CYTM He 4YTO WUHOe,
KaK 4aBHO M3BECTHble 00653aTeNbCTBEHHbIE NPaBa
(TpeboBaHKs), a HanUYMe 3aNnUCK O HUX B UHDOP-
MaLMOHHOM cuCTeEME, He AeNaeT UX LMPPOBbIMM
no cytu [7, c.8].

CpaBHeHMe nepBOHAYa/IbHOTO onpefesneHus
uMdpOoBbIX NpPaB, CoOAepKaLLErOCA B 3aKOHOMNPO-
eKTe, oTnYaeTca ot cywecteytowero B K PO: «B
CNy4Yasx, NpesycCMOTPEHHbIX 3aKOHOM, NpaBa Ha
O0OBEKTbI TPaXKAAHCKMX MpPaB, 3a WUCKAOYEHUEM
HemaTepuanbHbIX 6ar, MoryT 6bITb yaocTOBEpE-
Hbl COBOKYMHOCTbIO 3/IEKTPOHHbIX AaHHbIX (Lmb-
POBbIM KOAOM MAM 0603HAYEHMEM), CYLLECTBYIO-
e B MHGOPMALMOHHOWN cUCTEME, OTBeYatoLLEel
YCTaHOB/IEHHbIM 3aKOHOM NpU3HaKam AeLeHTpa-
NIN30BaHHON MHPOPMALMOHHOM CUCTEMDI, MPU
YC/IOBUM, YTO MHOOPMALMOHHbIE TEXHOAOTMKN U
TeXHMYECKMe cpeacTBa 3ToM MHPOPMALMOHHOM
cucTeMbl obecneymBatoT AULY, UMEOLLEMY YHU-
KaNbHbIA JOCTYN K 3TOMy UMbpOoBOMY Kogy WU
0603HauYeHnI0, BO3SMOXKHOCTb B 11060 MOMEHT
03HAaKOMUTLCA C OMWCAaHMEM COOTBETCTBYIOLLETrO
06beKTa rpaXKAaHCKMX Npas. YKasaHHble uuppo-

BOM KoA, nan 0b03HauyeHne npusHatoTca undpo-
BbIM npasom»[1].

TakoW oTKa3 3aKoHoAaTeNA OT NPUBA3KU LnNd-
POBbIX MPAaB KaK K pacnpeaeseHHOMY peecTpy,
TOKEHaM, KpMNTOBa/toTE NO3BOIAET PAacnpocCcTpa-
HATb NOHATME UMPOBBIX NMPaB Ha Ntobble Npasa,
duKcupyemble B Lndpposoi dopme.

MoKeT NOKa3aTbCs, YTO TEPMUH «LLMdpPOBbIEN
JNWb YKa3blBaeT Ha cnocob ¢pukcaumm npas. Oa-
HaKoO OYeBMAHO CyLLECTBOBaHME NpaB, KOTOPble
He OTHOCATCA K TPAAULMOHHbIM, Hanpumep, npa-
BO Ha aKKayHT. 3aKOHO4ATENIbCTBOM AaHHOE npa-
BO He peryanpyetcs, B LOKTPUHE OAHO3HAYHOIO
MHEHWA OTHOCUTENIbHO TOrO, YTO MpeacTaBAAeT
cob60li aKKayHT, He CyLLecTByeT.

Mpu 3TOM aKKayHT paccmaTpuBaeTca B He-
CKOIbKUX MNOCKOCTAX:

- KaK HemaTepuanbHbll 06BEKT, CO34aHHbIN B
pe3ynbTaTe TBOPYECKOM AeATEeNbHOCTU NONb30Ba-
Tens MHGOPMaLMOHHON NAoWaaKM (Hanpumep,
coumanbHou cetu);

- KaK MHPOPMaLMOHHAA NNOLLAAK];

- KaK cpeacTBo CBA3Y;

- Kak nmyluecTso [8, c. 45].

CnepyeT oTmeTuTb TakXe nosuumto B.M. Ka-
MbILAHCKOrO, KOTOPbIN YTBEPXKAAET, YTO UUb-
poBble MpaBa NpeacTaBnAloT cobol obasaTensb-
CTBEHHbIE U Apyrue npasa, CoAepyKaHUe n ycno-
BMA OCYLLECTB/IEHUS KOTOPbIX COAEPHKATCA B Cre-
LuManbHoM MHdopmaunoHHom cucteme [9, c. 15].

Ewe ogHa npobnema npu mnsyyeHun umnopo-
BbIX NPaB 3aK/IOYAETCA B CYLLECTBOBAHUM TEPMU-
HOJIOTMYEeCKOro MHOroobpasus, Tak Kak B 3apy-
6eXHOM npaBe UundpoBbie Npasa ynotpebastorca
B LUMWPOKOM 3HAYEeHUM.

Tak, KoHpag bekkep B Hauvane 2000-x rogos
Aan onpeaenerHve umdpoBbIX NpaB Yepes Heob-
XOAMMOCTb PacCLUMPEHUA U NPUMEHEHNA YHUBEP-
CaNlbHbIX NPaB YeNOBEKA K NOTPEeOHOCTAM, OCHO-
BaHHbIM Ha MHbOPMALMM, OTHOCA K HUM MpPaBo
[0CTyMa K 3N1eKTPOHHOM ceTu, NpaBo cBOBOAHOrO
00LLLEHNS U BbIPAXKEHUS MHEHWA B CETM, NPABO Ha
HEeMNPMKOCHOBEHHOCTb YaCTHOM Xu13Hu [10].

TonkoBaHMe KaTeropum «uudposblie npasBa»
npeacTtasnser coboil MX NOHMMaHWE KaK BUAA
YyesloBEYECKOM  [eATeNbHOCTM, O3HayvaloLLero
BO3MOXHOCTU rpaxKgaH 41A CO34aHMNA U UCMONb-
30BaHMA UMDPOBbLIX NPOU3BEAEHMI, AOCTyNa K
KOMMbIOTEPAM M KOMMYHMKALMOHHBIM CETAM U
T.4.[11, c. 75].

C.I. YybykoBa onucbiBaeT undpoBbie nNpasa
KaK MHPOpPMALMOHHbIe NpaBa cybbeKkToB MHOP-
MaLMOHHOTO MPaBa, TaK Kak coaepsKaHme u ycno-
BMA UX OCYLLECTBNIEHMA ONPeSENAOTCA B COOTBET-
CTBUM C NPaBuIaMN MHPOPMALLMOHHOM CUCTEMBI,
OTBEYatoLLeN YCTaHOBNEHHbIM 3aKOHOM MPU3Ha-
Kam [12, c.78].

B cBA3W ¢ 3TMm npeacTasnsetca 6onee Kop-
PEKTHbIM OTHECEHWE TepMMHA «LUMPpoBble Npa-
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Ba», 3aKpenneHHoro B K P®, K cneumanbHbim
OTpac/ieBbIM NOHATUAM. [1py 3TOM TaKoi noaxon,
3aTpyAHAET nccaefoBaHne LMPPOBbIX MpPaB Kak
OTAENbHOr0 MHCTUTYTA FPa*KAaHCKOro npasa 4e-
pes cpaBHUTE/IbHO-NPaBOBOW METOZ,

CywectBoBaHME MPaBoOBOM Npobnembl B He-
onpeneneHHoCTU ero Coaep’aHuA, KOHKPEeTHO-
ro U NONHOro nepeyHa Nogob6bEKTOB LUPOBOro
npaBa, Kak 0bbeKkTa rpa)kaaHCKoro npasa, Cay-
KUT NPeanocbIIKON AN pa3paboTKM 1 NPUHATUS
HOBbIX defepasbHbIX 3aKOHOB.

OpaHako noaxo, No 3akpenieHuto cpeam obb-
€KTOB rpaKAaHCKOro npaBa TO/bKO OOBLEKTOB,
KacatoLlmxca UnppoBbIX CpeacTB (Kpuntosanio-
Tbl, TOKEHbI),ABHO SABAAETCA HEeA0CTaTOYHbIMHA
CEeroAHALWHUN AEHb.

Hanbonee 06bEKTMBHBLIM, MOMHbIM U BOCTpE-
60BaHHbIM B pamKax uMdposBMsaumm obuiectsa
npeacTaBaAeTca Noaxo4 B MCMOAb30BaHUU Tep-
MUWHa «undpoBblie NpaBa» B LUMPOKOM CMbIC/E,

OCHOBaHHbI Ha 3aKOHOAATE/IbHOM 3aKpenaeHnn
noTpebHOCTEN YenoBeKa, OCHOBaHHbIX HAa MHOP-
MaLun, rge B TOmM ymcne byayT yunTbiBaTbCs BCe
umdpoBble NpaBa YenoBeKa.

Ewe oAHMM BbIXO4OM M3 AAHHOW CUTyaLuu
ABNSAETCA BBEAEHME HOBOro TepMWHa npu obo-
3HaYeHUM 0ObEKTA TParKAaHCKUX MpaB — «Und-
poBble 06beKTbI». Mpu aToM «LMdpPOBbIE NpaBa»
B YK€ 3aKpenieHHOM CBOeM Bue B pamKax 3Ko-
HOMWYECKOM AeATeNbHOCTH, CBA3AHHOM C Undpo-
BbIMW GUMHAHCOBLIMW aKTUBAMM, YTUAUTAPHbLIMMU
uMdppoBbIMM NpaBamu, byayT ABAATLCA COCTABA-
IOLWMMK NpeanaraemMbix LMEGPOBbIX 0OBEKTOB.

TakMm 06pa3om, BKIOYEHUE 3aKOHOAATE/IEM
B KauyecTBe 0ObeKTa rpaKAaHCKoro npasa umno-
poBbix npasB B cT. 128 [K PO asnaetcA nepsbim
lWarom A/as pPasBMTUA OTEYECTBEHHOrO Undpo-
BOro npasa. Npu aTom TpebyeTca nepecmoTpeTb
coaepaHue LUMPPoBbIX MPaB U BHECTM COOTBET-
CTBYHOLLME U3MEHEHUS B 3aKOHOAATENbCTBO.
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A.A. Wapud3opa
MarucTpaHT 1 Kypca topugudeckoro pakynbreta
Poccuitcko-TagKukckoro (CnaBAHCKOro) yHMBepcuTeTa,
Pecnybauka TagXukucraH, r. ywaHbe

3.U. Ucmounnosa
AOUEHT Kadeapbl rpakaaHCKOro npasa lopnanyeckoro ¢gakynbrera
Poccuitcko-TagKukckoro (CnaBAHCKOro) yHMBepcuTeTa,
KaHOUAAT IOPUAUNYECKUX HaYK,
Pecnybauka TagXukucraH, r. ywaHbe

NOHATUE SNEKTPOHHbIX AEHET U UX MECTO B CUCTEME
OBbBEKTOB IrPAXXOAHCKUX NMPAB

AHHOTaUUA

B cTaTbe aHaM3npyeTca NOHATUE /IEKTPOHHbIX AEHEXHbIX CPeACTB Kak MHCTPYMEHTa M/iaTeXHomn
cuctemsl. TakkKe paccmaTpuBatoTca npobaembl onpeaeneHna MecTa 31eKTPOHHbIX AEHEXKHbIX CPeACTB
B CMCTEME OODBEKTOB rpaKAaHCKMX NPaBOOTHOLWEHWIA. ABTOP NPUXOAUT K BbIBOAY, YTO 3N1EKTPOHHbIE
OeHeXHble CpeACcTBa Mo CBOeM NpMpoae NpeacTaBastoT CO60M HETPAANLUMOHHbIE 0O bEKTbI FPaXKAaHCKNX
npas, He OTHOCALLMECS K pa3paay 6e3HannuHbix geHer. CneunduyHoCcTb 3TUX AeHer onpeaensercsa ux
CBA3bHO C 3IEKTPOHHBIMM NNATEKHbBIMW CPEACTBAMM M OCOObIM XapaKTEPOM MX yYeTa Ha CneumnanbHbIX
CYeTax, OCyLLECTBASEMbIE CNELNANbHbIMM HA TO CyObEKTaMMU.

KntoueBble cn0Ba: 9N1€KTPOHHbIE AeHEXKHble CPeACTBa, 3/IEKTPOHHbIE CpeAcTBa NaTexa, naaTexKHasA
cUcTeMa, rpa*kAaHCcKoe NPaBOOTHOLWEHME, CyObEeKTbI rpaXKAaHCKOro npaBa, 06beKTbl rpark4aHCKoro
npasa.

A.A. Wapudsopa
Peceit-ToxiK (CnaBaH) yHuBepcureri
3aH, ¢paKynbTeTiHiH, 1 Kypc MmarucTpaHTbl,
TaxikcraH Pecnybamkacel, flyluaHb6e K.

3.U. Ucmounosa
Peceii-ToxiK (CnaBsaH) yHUBEPCUTETIHIH,
3aH, paKy/bTeTi a3aMaTTbiK KYKbIK KadepnpacbiHbIH, AOLEHTi,
3aH, FbIIbIMAapPbIHbIH, KAHAUAATI,
TaxikcTaH PecnybauKacol, lywaHb6e K.

3NIEKTPOHADIK, AKLUA TYCIHIT }KOHE ASAMATTbIK, K¥KbIKTAP OBbEKTIJIEPI YKYWUECIHAETI
OPHbI

AHpaTtna

MaKanaga Teniem }KymeciHiH, Kypasibl peTiHAe 3/N1eKTPOHAbIK aKLa TycCiHiri TangaHaabl. CoHaan-ak
a3aMaTTbIK KYKbIKTbIK KaTblHacTap 0b6beKTiiepi KyMeciHae 3/1eKTPOHAbIK aKWaHblH OPHbIH aHbIKTay
macenenepi KapacTblipblaFaH.ABTOP 3/IEKTPOHAbIK aKLWae3 TaburaTtbl 60MbIHLLIA KONMa-KO/ eMec aKLia
CaHaTbIHA »KaTMNalTbIH, a3aMaTTbIK KYKbIKTapAblH A3CTYP/i emec obbeKTinepi 6onbin Tabblnaapl gereH
KOpbITbIHAbIFA Keneai. Byn akwaHblH, epeKLlweniri ofapablH, 3/EKTPOHAbIK TeNeM KypangapbiMeH
6alinaHbICbl }KoHe 01apAbl apHalibl CybbeKTiiep »Kypri3eTiH apHalbl LWOTTapAa ecenke anyablH epeklle
CMNaTbIMEH aHbIKTanaabl.

TyniHgi ce3pep: aNeKTPOHAbIK aKLla, 3SNEeKTPOHAbIK TeNeM Kypaiaapbl, TONEM Kyeci, a3aMaTTblK,
KYKbIKTbIK KaTblHAC, a3aMaTTblK, KYKbIK CyObeKTiiepi, a3amaTTbIK KYKbIK 06beKTinepi.
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THE CONCEPT OF ELECTRONIC MONEY AND THEIR PLACE IN THE SYSTEM OF OBJECTS OF CIVIL
RIGHTS

Abstract
The article discusses the concept of a payment system instrument - electronic money, problems
of determining the place of electronic money in the system of civil relations. The author comes to
the conclusion that electronic funds by their nature are non-traditional objects of civil rights that do
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subject of law, object of law, content of legal relationship

Ha cerogHawHM AeHb BCe chepbl KuU3Heaen-
TeNbHOCTM B obLLiecTBe BYpHO pa3BMBAtOTCA Moj,
CTPEMUTENIbHBLIM BO3AENCTBMEM TENEKOMMYHMU-
KaLMOHHbIX TexHonornin. CoBpemeHHas pPbIHOY-
HaA 9KOHOMMWKA NPOXOAMT NPOLLeCC BUPTyanm3a-
LMK, HA KOTOPOE aKTUBHOE B/IMAHWE OKa3blBatoT
NOABAAIOLMECA PA3/IUYHbIE HOBblE TEXHONOTUM
M Te BO3MOXHOCTU, KOTOPbIMM OHU obecneymnBa-
lOT YesoBeKa B MNJaHe NPOCTOTbl U yaobcTBa mx
npuMeHeHuA. 34ecb, KOHEYHO e, 0Cobyo Posb
UrpatoT npouecc rmMobanmsaumm U UHTEPHaALMO-
Ha/IM3auMM MMPOXO3ANCTBEHHbIX NPOLLEeCccoB, 06-
YCNABAMBAOLWMNX CONMMKEHNE SKOHOMMUKM PasHbIX
CTPaH 1 NoaABAEHNE HOBbIX SKOHOMMYECKUX KaTe-
ropui U cTaHZapTOB.

Mcxopa mM3 3TOro, COBPEMEHHBLIM MUP — CO
BCEM CBOMM MHOroobpasmem u CI0KHOCTbIO B3a-
MMOOTHOLWIEHUI MeXAY OUUYECKUMMU U HOpK-
OVNYECKMMM NNLAMM, FTOCYSAPCTBOM W rocyaap-
CTBEHHbIMU WHCTUTYTaMW, OnpeaensieT HoBble
TEHAEHLUMU Pa3BUTUA AeHeXHOro obpalleHus,
poan n ¢yHKUMAX aeHer. MOCTOAHHO MPOUCXO-
OMT MOUCK Boslee SKOHOMUYHBIX AEHEXHbIX CU-
CTEM C LEeNbl0 CHUMKEHUA U3LEPXKEK AEHEXKHO-
ro obopoTta, SKOHOMUKN OBLLECTBEHHOIO TPYAa,
MOBbIWEHMA CKOPOCTU 060pOTa M HALENKHOCTU
ABuKeHuA peHer. VIMEHHO B TaKWMX YC0BUSAX
pa3BMBAETCA M YCUAMBAETCA POJIb 3/TEKTPOHHbIX
AeHer, npeactasasaolme coboli oaHy M3 dopm
NpoABAEHUA BUPTYasIbHON 3IKOHOMMUKWU. Dnek-
TPOHHbIE AEHEXHble CPpeacTBa MonyaapusytoTca
M NOCTOAHHOIO MPOABWUIAtOTCA MPU NOMOLLM Ta-
KO WHPOPMALNOHHO-TEIEKOMMYHUKALLMOHHOWN
ceTu, Kak MHTepHeT, a TaKXKe NocpeacTBOM yCu-
JIeHWe CoBepLUEHMA PacYETHbIX Onepauuin, cnea-

CTBMEM Yero sBnsetcs obpasoBaHME MUPOBOTO
PbIHKa 3N1EeKTPOHHbIX AeHeXHbIX CpeacTs. Mo-
PAAOK U OCOBEHHOCTM pPeryivpoBaHUA pacyert-
HbIX MPaBOOTHOLIEHU, BO3HUKAIOLIMX MO MNOBO-
LAY 3NEKTPOHHbIX AEHEXHbIX CPeacTB, NPAMO He
NepecMmoTpeHbl OTeYecTBEHHbIM [paXKgaHCKUM
KoaeKkcom. [ToaTomy Ana ux pernameHTaLnm npm-
MEHSAIOTCA HEMOMMEHOBaHHbIE B rpaxaaHCKOM
3aKOHOAATeNbCTBE 0r0BOPA, B YaCTHOCTU, TaKkue
[,0roBopa, Kak gorosop o6 ocyLLecTsieHnn nepe-
BO/OB 3/IEKTPOHHbIX AEHEMXKHbIX CPEACTB MeXay
OMepaTopPOM 3/IEKTPOHHbIX AEHEXKHbIX CPEACTB U
dr3MYECKUM LM, 0roBOp 06 MHGOPMaLMOH-
HO-TEXHO/ZIOTMYECKOM BBaMMOAeVICTBMM mexay
onepaTopoM 3/1EKTPOHHbIX AEHEXKHbIX CPeACTB U
topuanYeckMm nuuom. [aHHble obcToaTenbCcTBa
noATBEPKAAT Hanuume onpepenéHHblXx npo-
6nem B BONpoce NpaBoBOro peryanposaHma 0bo-
pOTa 3N1EKTPOHHbIX AEHENKHbIX CPEACTB Kak HO-
BOro obbeKTa rpaxaaHCcKMx npas, YTo obycnas-
InBaeTt HeO6XOp,VIMOCTb MX AO/1IKHOro Hay4YHoro
nccnefoBaHMs U BbIPaboOTKM HOBbIX MOMOMKEHUN
M pPeKoMeHAauuin, CnocobCTBYHOWMX Pa3BUTUIO
rpa*KA4aHCKOro 3aKOHOAATe/IbCTBA.

Kakzoe rparkaaHcKoe NpaBoOOTHOLWEHNE UMe-
€T CBOM 0OBbEKT, onpeaenéHHoe 61aro Uam LeH-
HOCTb, MO NOBOAY KOTOPOro BO3HMKAOT rpaKaaH-
CKMe npaBa U 06a3aHHOCTU. [parKAaHCKUIK Uau
MMYLLLECTBEHHbIN 060POT COCTOUT MMEHHO B Me-
pexoae npaB Ha onpefeneHHble 6nara, B CBA3M,
c yem ans 3PpPEeKTUBHOro peryimpoBaHms oble-
CTBEHHbIX OTHOLIEHWNN HEOBXOANMMO ONpPEAENUTD,
Ha KaKue ke bnara B npuHUmne Moryt BO3HMKaTb
Cy6BbEeKTUBHbIE rparkAaHCKMe npasa. Tak, cornac-
HO rpa*kAaHCKOMY 3aKOHOAATENbCTBY 06beKTaMM
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rpaxA4aHCKMX NPaB MOTyT ObITb MMYLLLECTBEHHbIE
W INYHblE HEMMYLLLECTBEHHble 6aara, 1 npasa.

K MmyuiectBeHHbIM 61aram M npasam (MMy-
LLecTBY) OTHOCATCA: BeWM, AEHbIM, B TOM Yucie
WMHOCTpPaHHAA Ba/loTa, LeHHble Bymaru, pabo-
Tbl, YCAYrYM, UHPOPMALMA, AEUACTBUS pe3ybTaThbl
TBOPYECKON WHTENNIEKTYaNbHOW [eATesIbHOCTH,
bMpMeHHble HaMMeHOBaHMA, TOBAPHblE 3HaKMK
W WUHble CpeacTBa MHAMBUAYANAN3ALUN U3LENUA,
MMYLLECTBEHHbIE NPaBa U APYyroe MMyLLECTBO.

K NIMYHBIM HEMMYLLLECTBEHHbIM 61aram 1 npa-
BaM OTHOCATCA: KM3Hb, 340POBbE, AOCTOMHCTBO
JIMYHOCTHU, YecTb, J0bpoe UMA, AenoBas penyTa-
LMA, HEMNPUKOCHOBEHHOCTb YaCTHOM ¥KU3HU, INY-
HasA M cemeiHan TalHa, NpPaBa Ha MM#A, NPABO Ha
aBTOPCTBO, NPABO Ha HEMPUKOCHOBEHHOCTb MpPO-
U3BeAEHUA, U ApyrMe HemaTepuanbHble 6aara, 1
npa.a (cT. 140 MpaskgaHcKoro Koaekca Pecnybnu-
Ku TagKunKUcTaH (ganee «MK PT») [1].

KaKk 3HaeM, feHbrM C TOUYKWN 3pEeHUA FparkaaH-
CKOro npaBa ABAAOTCA 61arom, B OTHOLLIEHUM KO-
TOPOro MeXay CyObeKTaMM rparkAaHCKOro npasa
BO3HMKAIOT OTHOLWIEHMA, COCTaBAsAloWMe npea-
MeT rpaxKAaHCKO-NPaBOBOro peryanpoBaHus.

MpaskgaHCKoe  3aKOHOAATENbCTBO  OTHO-
CUT OEHbIM K ABUKMMbIM BELLLAM, UMEIoLLLNE cre-
LUMaNbHbIN cTaTyc cpean o6bEKTOB rparkAaHCKo-
ro Npaea v urpatowme poab BceobLlero sKkBMBa-
NeHTa Ansa nbbix gpyrux 06beKToB. MoCKONbKY
Ha/IMYHble AEHbIM OTHOCATCS K BeLam, KOoTopble
WX Blagenel, cumTaeT cBoel cobCTBEHHOCTbIO, a
BCE YYACTHWMKM TPAXKLAHCKUX MPABOOTHOLLIEHWI
C 3TMM COrN1ALAOTCA, NOCTO/NbKY Y BAafenbLa
AeHer BO3HWMKAET BelHan CBA3b C HUMM. 3auHTe-
pPecoBaHHOCTb B NOAAEpXKaHUM 3TOM cBA3M 0by-
C/IOB/IEHA He TeM, U3 KaKOro MaTepuana caenaHbl
OEHbIN, 3@ B AEHEXHbIX eAuHULAX (HOMWHane),
0603HaUY€eHHbIX Ha HUKX, T.€. B rparkaaHCcKom o060-
poTe AeHbIM OLEHMBAOTCA KO/IMYECTBOM Bblpa-
YKEHHbIX B HUX €ANHUILL, NOCKO/IbKY 3TO NO3BO/A-
eT onpesenaTb M COMOCTaBAATb CTOMMOCTb pas-
JIMYHBIX MaTepUanbHbIX U HeMaTepuanbHbIX 6aar,
npuvobpeTatb X He0HX04MMOE KOUYECTBO.

[eHbrn paccmaTpuBaloTca B KayecTse Mo-
Tpebnaembix BeLLel U Bellei, onpesensaembix
POAOBLIMM MPU3HAKAMM, XOTA BO3MOXKHA WU MUX
nHauMBMAayanusauma. MasHon ¢yHKUMen aeHer
ABNAETCA BbICTYNAEHWE B FparkAaHCKMiM obopot
KaK CpeACTBO NaaTexKa.

Kak 6bl10 OTMeYeHOo Bbilwe, Mog, BAUAHUEM
CTPEMUTENIBHOTO PACMPOCTPAHEHUA TENEKOMMY-
HUKALMOHHbBIX TEXHONOTUIA B MMYLLECTBEHHOM
060pOTE, C LENbIO CHUNKEHWUS U3AEPKEK OEHEX-
Horo o6opoTa, 3KOHOMMM 0BLLLECTBEHHOTO TPYA3,
MoBbILEHUA CKOPOCTM 060POTa U HAAEKHOCTU
OBUXKeHUA aeHer BO/bLUMHCTBO pPacyeToB OCy-
LLLeCTBAAETCA C MCNOMb30BaHMEM Oe3HaNIMYHbIX
AeHer. besHannyHble AeHbIN TaKXKe LWMPOKO UC-
NoNb3yloTcA B 060pOTe U B KayecTBe MaTexHo-

ro cpeacTsa, M B Kayectse ocoboro ToBapa. Tak
Kak 6e3HaInyHble AeHbIM He ABAAIOTCA BeLlaMu,
a 3a4MCNAIOTCA B KAaTeropuio npaBo TpeboBaHus,
onsa mx obo3HavyeHMA rpaxAaHCKoe 3aKoHoAa-
TENbCTBO OObIYHO UCMONb3YET TEPMUH «AEHEXK-
Hble cpeacTtBa». Kak 6blno nogmeyeHo, 6e3Ha-
JIMYHblE AeHbMM — 3TO MHPOPMALUA O AEHEKHbIX
cpeacTeax Bnagenbla cyeta (banaHce cyeta) Ha
MaTepuUanbHOM WU 3/IEKTPOHHOM HOCUTENSsX,
KOTOpas BeAETCA KPeAUTHOM opraHu3aumeli (2, c.
162]. CooTBeTCTBEHHO TOMY, NPWU Nepeaaye Kau-
€HTOM JeHer U 3a4yucneHnem KpeauTHOM opra-
HW3aLMM UX Ha ero cyeT onocpeayeT coboli Bo3-
HMKHOBEHMe npaBa TpeboBaHWs K BaHKy O BO3-
BpaTe B bOyayliem onpefeneHHbIX nepegaHHbix
NN NepeyncneHHbIX geHEXHbIX cpeacTs. MHave
roBops, 3T NpaBa y4YMTbIBAIOTCA CNeLmaibHbIMM
cybbekTamm, T.e. 6aHKamMM, Ha cyeTax KAMEHTOB
WAN y4uTbIBalOLWEMY WMHOOPMALMIO O pasmepe
NPeAoCTaBAEHHbIX [AEHEXKHbIX CPeAcTB KAMEH-
TOM onepaTtopy 6e3 oTKpbITUA BAHKOBCKOrO cye-
Ta, ANA UCMNONHEHUA AeHeXHbIX 06A3aTenbcTs
KAMeHTa nepes TpeTbMmu nuuamu. U npu bes-
Ha/MYHOM pacyeTe JAeHeXHbIMU CpeacTBamM
CyObeKT npaBa BOCMNO/b3YeTCs CBOMM MNPaBOM
TpeboBaHMEM O CMMCAHMM CPEeACTB CBOEro cye-
Ta W 3a4MCNEHME UX Ha CYET nosyyaTensn, a He
nepegave Bewen. B KayecTBe npaB TpeboBaHMUA
«6e3HaNnYHble AeHbIM» MOTYT BKOYATbCA B NO-
HATME UMYLLECTBA W AaXKe B COCTaB TaKMUX OObEK-
TOB, KaK MMyLLLEeCTBEHHbIE KOMMEKChI (Npeanpu-
ATMA). OAHAKO UX FPaXKAAHCKO-NPABOBOMN PeXUM
Kak 06beKTOB 06A3aTENbCTBEHHbIX, @ HE BELLHbIX
npaB UCKNOYAET BO3MOXKHOCTb X OTOXKAECTBE-
HWS C BELLLAMMU.

Mpw 3TOM HaZLo OTMETUTb 0COBYIO YepTy 3NeK-
TPOHHbIX AEHEXHbIX CPEACTB, OT/IMYHYIO OT Hes-
Ha/IMYHbIX AeHer. Tak, HEKOTopble aBTOPbI 31eK-
TPOHHbIE AEHbIM ONPEAENnAT KaK CcypporaTtbl
aeHer [3, c. 358] 1 cunTaloT, YTO UX HENb3s pac-
CMaTpUBaTb KaK Pa3HOBWUAHOCTb Oe3Ha/IMYHbIX
[OEHEr, NOCKOJ/IbKY OHU He HaxogATcA Ha BaHKoB-
CKOoM cyeTe. B yactHocTn, J1.J1. Ap3ymaHoBa OT-
MEYaeT, YTO 3/IEKTPOHHbIE AEHEeXHble CPeacTBa
He OTHOCATCA PaKTUUYECKU K AEHEXHOM macce u
He ABAAIOTCA MOAKOHTPONbHLIMU LEHTPasIbHbIM
6aHKaM cTpaHbl. Mpy 3TOM 3MUTEHTAMM TaKMX
JAeHer BbICTyNatoT pas/inyHble HebaHKOBCKME yu-
pexaeHus, Takme Kak TenedOoHHble, TOProsble,
TPAHCMOPTHblE KOMMAHUU. B Lensx npumeHeHus
3TUX AEHEr UCNOJb3YTCA Pa3/IMYHblE SNEKTPOH-
Hble TEXHUYECKME CPeaCTBA, @ UMEHHO KapTbl U
crneumanbHble TePMUHA/bHbIE YCTPOICTBA, 06-
CNY»KMBaAHME KOTOPbIX OCYLLECTBAAET OpraHu3sa-
UMA-9MUTEHT, KOTOpaa U obecneumsaeT BBese-
HWe yyeTa U XpaHeHWe MHbOopMaLMM Mo cYeTam
Nno/sb30oBaTesien 3/IeKTPOHHbIX AeHer [4, c. 18]. C
TAKMM KaTErOPMYHbLIM PaACCYKAEHUEM, WCKAIO-
YaoLMM y4YyacTMe KpeauTHbIX OpraHusauui B
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06paLLEHUM INEKTPOHHDIX AEHET, TPYAHO corna-
CUTbCA, TaK KaK HEeMnocpeACTBEHHbIMM MOCTABLLM-
KamMM MAATEXHbIX YCAYTr BbICTYNaloT KpeauTHble
opraHusauunn. MmeHHO 06 3TOM roBOpUT U cama
J1.J1. Ap3ymaHoBa, KoTopasa npeaaaraeTr paccma-
TpUBaTb 3/IEKTPOHHbIE AEHEXKHble CpeacTBa Kak
OTPA*KEHHYK HA 3/M1EKTPOHHbIX HOCUTENAX WH-
dopmaumio 0 cymme AeHer, CyLecTBYHOLWMX Ha
6aHKOBCKMUX CYeTax K/JAMEHTA, B LLEAX UCMOSHe-
HUA [EeHEeXHbIX TpaXKAaHCKO-NpaBoBbIX 06s3a-
TENIbCTB PACMOPAKATLCA KOTOPbIMU MOCNE[HUM
MOXKET MPU MOMOLLU CNEeLMANbHbBIX 3/IEKTPOHHbIX
ycTpoiicts [4, c. 19].

Cnepyet cOrnacutbCA, UYTO 3/IEKTPOHHbIE Ae-
HeXHble cpeacTBa, byayun NpuBA3aHHbIE K 3/1€EK-
TPOHHbIM CpPeacTBaM naTeXa WM onepaTopam
3NEKTPOHHbIX AEHEXKHbIX CPeACTB, MO CBOEN MpU-
poze cneumduryHble, HETPALMULMOHHbIE 0OBEKTDI
rPa*KOAHCKMX MpaB, KOTOpble He WUAEHTUYHbI C
6e3HanMyHbIMKM geHbramu [5, c. 24]. Kak npa-
BUNbHO nogmeTuna A.B. XpycTaneBa, 3N1€KTPOH-
Hble AeHeXHble cpeacTBa obnafatoT NpuUsHakKa-
MW, HE CBOMCTBEHHbIMU HU HA/IMYHBIM AEHbram,
HW AEeHEeXHbIM CpeacTBaM Ha HAHKOBCKMUX cyeTax
[6, c. 58]. Camoe rnaBHOE OT/IMUYME B TOM, YTO UH-
dopmaumsa o 6e3HaINYHbIX AeHbrax, Kak npasu-
N0, OTpaXkeHbl Ha HaHKOBCKMX cYeTax BlagenbLa,
TOrAa KaK 3/IeKTPOHHbIE AeHEXKHble CPeacTBa Cy-
LLLecTBYeT BHe npenenos 6aHKoOBCKOro cyeTa. lo-
3TOMY MOYHO CKa3aTb, YTO He3HaMYHbIE AEHbIM
— KaTeropua 6osiee WNPOKAA, YEM INEKTPOHHbIE
aeHbrn. MNpu 3TOM, KaK MpasBuIbHO onpeaenun
E.C. TybeHKO, CyTb 3/1EKTPOHHbIX AEHEXHbIX
CpeCcTB CBOAMTCA K NpaBy TpeboBaHMA KANEHTa K
onepaTopy 3NEKTPOHHbIX AEHEXHbIX CpeacTs. AB-
TOP TaK¥Ke NnogMeyvaeT, YTo Takue AeHbrn obnAsa-
Te/IbHO NoA/iexKaT yYeTy Ha CneLunanbHbIX cHeTax,
YTO HA3bIBAETCA «OCTATKOM 3/IEKTPOHHbIX AEHEK-
HbIX cpeacTs» [7, c. 44].

AHanornyHoe npepactaBneHne 06 371EKTPOH-
HbIX AEeHEeXKHbIX CPeacTBax NpeaycMoTpeHo B 3a-
KOoHe Pecnybnmku TagKUKUCTaH «O NAaTEXKHbIX
yCAyrax U NNaTéKHOM cucteme», B KOTOPOM B CT.
1 paétca cnepytollee onpeaeneHue: « NeKTPoH-
Hble leHEXHble CPeaCTBa - LEHEXKHbIe CpeacTBa B
HaLMOHa/IbHOW MW MHOCTPAHHOW BatoTe, Npea-
BAPUTENbHO  NpeaocTaBiAeHHble  GU3MYECKUM
JINUOM NOCTaBLLMKY MIATEXHbIX YCAYT, YYNTbIBA-
toLemy MHPopmaLMio 0 pasmepe NpesoCcTaB/eH-
HbIX AEHEMXHbIX cpeacTB 6e3 OTKpbITUA HAHKOB-
CKOTO cyeTa, ANA UCMONHEHUA AeHEeXHbIX 06a-
3aTenbcT8 GM3MYECKOro nua nepes TPETbMMMU

nnuamm» [8]. CornacHo cT. 12 yKasaHHOro 3akoHa
K NOCTaBLUMKAM yCyr OTHOCATCA HauMoHaNbHbIN
6aHK TaAKMKUCTAHA W KpeauTHble QUHaAHCO-
Bble OpraHu3aLuu.

M3 BbllEYKa3aHHOrO MOMKHO ONpeaenuTb,
YTO 3/IEKTPOHHbIE [EHEXHble CPeacTBa He Ha-
XopATcs Ha H6aHKOBCKOM cyeTe. OCHOBaHMEM M
00653aTe/IbHbIM YCNOBMEM 3/IEKTPOHHbIX AEHEX-
HbIX CPeACTB ABAAETCA AOFOBOP C MOCTABLLMKOM
NAATEXHbIX YCayr (onepaTtopom) 37EeKTPOHHbIX
OeHexXHbIx cpeacTs. CyuiecTBeHHbIM NPU3HAKOM
3NEKTPOHHbIX AEHEr ABMAETCA TaKKe TO, YTO OHM
nepeaaroTca Mexay CybbeKkTamm TONbKO Npu no-
MOLLLM 3N1EKTPOHHbIX CPeACTB nnaterKa. MNog, anekx-
TPOHHBIM NAATEXHbIM CPEeACTBOM MOHUMaETCA
cpeactso M (nMnm) cnocob, nossonfAoLME KAU-
€HTY MOCTaBLLMKa NAATEXKHbIX YCAYr COCTABAATD,
YAOCTOBEPATb U NepeaBaTb MAATEXKHOE pacno-
psAXKEHWE B LEeNAxX OCyLLecTB/AeHUs nepeBosa Ae-
HEMHbIX CPeACTB B pamMKax NpumeHAemMbIX Gpopm
6€e3HaNIMYHbIX PACYETOB C MCMOJIb30BAHNEM WH-
bOpMaLMOHHO-KOMMYHMUKALMOHHBIX  TEXHOJO-
T, SNEKTPOHHbIX HOocuTenem MHPopmauun, B
TOM Ymcnie 6BAHKOBCKUX NAATEXKHbIX KAPT U APYrnX
TeXHMYeCKMX ycTpoicTs (cT. 1 3akoHa Pecnybau-
KN TagXuKknctan «O NNaTéxHbIX ycayrax v nna-
TEXHOM cucteme»). CnegosaTtenibHO, CyLLecTByeT
[Ba TUNA 3NEKTPOHHbIX AEHer:

[l Ha 6a3e cmapT-KkapT (card-based);

[l Ha b6ase ceTelt (network-based) [9].

OHW penAtca Ha aHOHWMHble (He nepcoHu-
dMLMpPOBaHHbIE) CUCTEMBI, B KOTOPbLIX OMNepaLmm
MOXHO NpoBoAUTb 6e3 naeHTUdMKaLmm Nonb3o-
BaTes, U HE aHOHWMHble (NepcoHNPUUNPOBAH-
Hble) cucTeMbl, KOTopble TPebyOT 0643aTeNbHOIO
pacno3HaBaHWA NOAb30BaTENA.

MpaBoBble ¥ OpraHU3aLMOHHbleE OCHOBbI
OYHKLMOHNPOBAHUA  3/IEKTPOHHbIX [EHEXKHbIX
cpencts onpepensetca 3akoHom Pecnyb6amku
TapgKMKMUCTaH «O NAATEXKHbIX YCAyrax U NaaTéx-
HoM cucteme» oT 24 dpespana 2017 roga, Ne 1397.

Takum 06pa3oMm, 3/1EKTPOHHblE [OEeHEXKHble
cpeacTsa Mo CBOEW NpMpoAe NpencTaBAAloT Co-
60 HeTpaguMUMOHHblE OOBEKTbI rPaXKAAHCKUX
npas, He OTHOCALLMECA K paspaay 6e3HaNMNYHbIX
AeHer. CneundunyHOCTb 3TUX AeHer onpeaena-
€TCA MX CBA3bI C 3NEKTPOHHbIMU MAATEXKHbLIMU
cpeacTBaMm M 0cobbiM xapaKTeEPOM KX yyeTa Ha
CNeunanbHbIX CYeTax, OCYLLECTBAAEMblE Cheuu-
a/IbHbIMM Ha TO CybbeKTamMm.
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COBPEMEHHOE PA3SBUTUE PbIHKA
KOHCANTUHTOBbIX YCNYT

AHHOTauusa

B cTaTbe pacKpbiBaeTCA MOHATUE KKOHCAATUHI» U «KOHCANTUHIOBblE yCayriM». PaccmaTtpuBaeTtcs
BOMPOC O BMAAX KOHCANATUMHIOBbIX YCAYr W CMEeKTpax pa3BUTUA KOHCanTUHra B Poccuun. B pabote
NPUBOAATCA Pa3/IMyHble CTAaTUCTUYECKME [aHHble M aKTyasbHble HOBOCTUM B chepe KOHCANTUHra.
ABTOpPamM nogyepknBaeTcs 6oablIOe 3HAaYEeHME U POsib MAsIoro U cpegHero 6usHeca B 3KOHOMMKeE
Poccun. O603Ha4aeTcs HECKO/IbKO OCHOBHbIX MPo6sem, CO34atWMX CAOKHOCTM B PasBUTUM U
pPacnpoCTPaHEHUM KOHCANTMHIOBbIX ycayr. Ha ocHoBe nNpoBeAEHHOro MCCAefoBaHUA aBTOPaMMU
npegnaratoTca NyTM pelleHUs HasBaHHbIX npobnem. B KoHue paboTbl npeanaraetcAa cosgaTtb
cobCTBEHHDbIN 3aKOH A1 chepbl KOHCANTUHIA, KOTopbIobecneymnn bbl ee NPaBOBOE PeryMpoBaHMe.
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KOHCANTUHITIK KbISMETTEP HAPbIfbIHbIH, KA3IPTI AAMYbI

Anparna

MaKanafa «KOHCANTUHI» JKOHEe «KOHCANTUHI KbI3MeTTepi» TycCiHiri awbinagbl.Pecengeri
KOHCANTUHITIK KbI3MET Typaepi MeH KOHCANTUHITI AaMbITy CNEKTPi Typaabl Macene KapacTblpbliabl.
KYMbICTa KOHCANTUHI CanacbliHAafbl SPTYP/i CTAaTUCTUKANbIK MINIMETTED YKIHE ©3eKTi aHaNbIKTap
KenTipineai. ABTopnap Peceli 3KOHOMMKACbIHAAFbI LWAFbIH ¥KaHe opTa BM3HECTIH MaHbl3bl MEH PeniH
epeKwe artan eteai. KOHCAaNTUHITIK KbI3SMeTTepAi AAMbITy MeH TapaTyAa KWMbIHAbIKTap Tyfbl3aTbiH
bipHewe Herisri npobnemanap 6enrineHeai. 3epTrey HerisiHae aBTopnap ocbl Npobnemanapasb! WwelLly
YONAapblH yCbiHaAbl. MYMbICTbIH, COHbIHAA KOHCAATUHI CanacbiH KYKbIKTbIK peTTeyai KamTamacbi3
eTeTiH KeKe 3aH Kabblnaay ycbiHblAaabl.

TyiiiHai ce3aep: KOHCANTUHT, KOHCANTUHITIK KbI3METTep, HapbIK, BU3HEC, KoMNaHWs, KeHec bepy.

D.R. Akchurina, A.A. Bunina
fourth year students of the Volgo-Vyatka Institute (branch)
of Kutafin Moscow State Law University(MSAL),
the Russian Federation, Kirov

MODERN DEVELOPMENT OF THE CONSULTING SERVICES MARKET



KOH®EPEHILIUS / HAYYHBIE TPY/JbI "OALJIET". Ne 2. 2022

97

Abstract

The article reveals the concept of "consulting" and "consulting services". The question of the types
of consulting services and the spectrum of consulting development in Russia is considered. The paper
discusses various statistical data and current news in the field of consulting. The authors emphasize
the great importance and role of small and medium-sized businesses in the Russian economy. Several
main problems that create difficulties in the development and distribution of consulting services are
considered. Based on the conducted research, the authors propose ways to solve these problems. At
the end of the work, it is proposed to create its own law for the consulting sphere for a more complete

and understandable settlement.

Keywords: consulting, consulting services, market, business, company, consultation.

B coBpemeHHOM Mupe YCayrM KOHCAATUHIA
ABNAIOTCA OOAHMM M3 camblx OblCTpOpasBMBa-
IOLLMXCA MO3ULMIA Ha COBPEMEHHOM npeanpu-
HUMATENIbCKOM pPbIHKEe. KOHCYy/NbTUpOBaHME Kak
dopma faum nonesHbiX U aKTyasibHbIX COBETOB B
06blgEeHHOM NMpPaKTUKe CYLLECTBYET CTO/IbKO Ke,
CKOJIbKO  CyLlecTByeT 4enoseyectBo. OpHako,
Kak BMA npodeccMoHanbHOW AeATeNbHOCTU OHO
33apOAMNOCh OTHOCUTENIbHO HEeAaBHO, @ UMEHHO
B 19 BeKke 3a pyberkom. B Poccuio gaHHbIN BUA,
6u3Heca NpoHUK TonbKo B 1987, a nonyunn ceoe
bypHoe pa3suTtue B 90-ble roapl 20 BeKa.

Yto Ke Takoe KoHcanTuHr? Cam no cebe
TEPMUH NPOUCXOAMT OT aAHIIMMCKOro C€noBa
«consulting» 1 npeacTtasnaetr cobol peatenn-
HOCTb KOMMAHWIM MO KOHCY/NbTUPOBAHUIO NPOU3-
BoAUTeNel, NpoAaBLOB, NOKynaTenen B opnan-
YEeCKOoM, TEXHUYECKOWN, SKOHOMUYECKOM N APYrUx
BMAAX OEATENIbHOCTU B PA3/IMYHbIX OTPACAAX M
CEKTOPaX 3KOHOMMKKN. KOHCANTUHIOBbIE YCAYTU -
3TO NPOLLECC KOHCYbTUPOBAHNA PYKOBOAUTENEN,
YMpaB/ieHYEeCKOro MepcoHana, a TaKXKe CoTpya-
HUKOB MO (MHAHCOBbLIM, HPUANYECKUM, WHBE-
CTULMOHHBIM U APYTMM BOMPOCAM, a TaK¥Ke Aaya
OLLeHKM C LLe/Ibo NOMCKA MCTOYHMKOB GUHAHCMPO-
BaHMA, BbICTPOro pocTa KoMNaHum uam Gpupmsl,
BbIBOZA M3 KPU3UCHbIX CUTYaLLMI, NOMCKA HOBbIX
napTHepPOB, OCyLLEeCTBAAEMbI B GOpMe COBETOB,
pekomeHaauni n BbipabaTbiBaembix bU3Hec - pe-
WeHuh n ctpaternin [1]. Ecnun B3rNAHYTb Ha KOH-
CANTUHT C TOYKM 3PEHUS KOMMEPLMU, TO MOXKHO
06HapyXKUTb, YTO OH MO CBOEWN CYLLHOCTU ABNAET-
ca GOpMOI MHTENNEKTYaNbHOTO NpeanpuHUMa-
TeNbCTBA, KOTOpas CBA3bIBAET TeOpeTUYecKue u
Hay4Hble HapaboTKKN c BU3HEC NPaAKTUKOM.

PbIHOK KOHCANATUHIOBbLIX YCAYyr MpeacTaBas-
eT cobon A0BOJIbHO Bonblyo chepy 0bCayKu-
BaHMA, KOTOPAA C Ka*KAbIM rofOM yBeaNYMBaET
CBOO aKTYa/IbHOCTb M YMCAEHHOCTb. MHOrme poc-
CUICKME npeanpuHMMaTenu, BUAA NEepPCneKkTUB-
HOCTb [AHHOrO HanpasBAeHWA, OTKPbIBAIOT CBOWA
COOCTBEHHDIV BU3HEC B 3TOM ceKTope. Ybeantbea
B TAKOM MOJIOKEHUWN [efl, Mbl MOXKeM, 06paTmB-
LUIMCb K CTAaTUCTUYECKMM AAHHbIM.

Mo ntoram 2019 roga npenmyLLeCcTBO Ha PblIH-
Ke BCe elle 3aHMMaeT IT-KOHCAaNTUHT. Y4aCTHUKMU
penTuHra 3apabotanu 3gecb 40,7 mapga pyonen
unn 58,8% oT o6Lleit BbipydyKkn. ITO CBA3AHO
NPenMyLLEeCTBEHHO HE TO/IbKO C Pa3BUTMEM Tex-

HO/IOTUIM, HO WM TaKXKe C 3NUAEMUOSIOTMYECKON
CUTyaumel B cTpaHe. TaKkkKe 3TO CBA3AHO C pea-
Nn3aumelt HauMoHanbHoro npoekta «Lndposas
3KoHOMMKa Poccuitickoint Pegepaumm». Lenu
[AHHOM MPOrpaMMbl 3aKNH0YAOTCA B «CO34aHMMU
[OCTYMHOTO MHTEPHETA A1A BCEX, MOKPbITb Kpyn-
HeWwure ropoaa cBa3bto 5G, 3aWnTUTL MHPOPMa-
LMo rpaxaaH, busHeca 1 rocyaapcTea, NOBbICUTb
30PEKTUBHOCTb OCHOBHbIX OTpaciaei 3KOHOMMU-
KM, NOAroTOBUTb Kaapbl Ana pabotbl B undpo-
BOM cpeje, YBe/IMUYMTb A0/I0 3aTPaT Ha pa3BuTHe
umdpoBoit skoHoMmMKM BBI B 3 pasa» [2]. JaHHas
nporpamma nogaepkmsaetca lNpaBuTenbCcTBOM
Poccuiickon degepaumn, YTo TakKe 0bOBACHSET
nngepcteo coepbl IT B «Mmupe» KoHcanTuHra. Mo-
A06Has rocyaapcTBeHHas noageprKka nomoraet
npeanpuUHMMATENAM yaepXaTb Ha MNiaBy cBoe
4eno, B TOM Yncne u GU3HeC-KOHCANTUHTY.

Bropoe mecTto no obbemy KOHCANTUHFOBOrO
pblHKa 3aHUMaeT GMHAHCOBOE ynpaB/ieHue, Ha
ero gonto npuwnoceb 15,2% mnan 10,5 mnpg py-
bneit. Habnogaetcs pocT MHTepeca notpebute-
nen K GUHAHCOBBIM OTYETaM M OLLEHKAM PUCKOB.
TaKyto TEHAEHUMIO OTMEYAlOT U BeAyLme cneuu-
annctbl cdepbl BU3HECca, Hanpumep Npes3naeHT
®BK Grant Thornton C.M. LLlanurysos nonaraer,
YTO «aKTYya/IbHOCTb 3TUX HAMPaBNEHUI COXPAHUT-
€A HE3aBUCUMO OT BHELWHUX PaKTOPOB, NOCKONb-
KY 3[,eCb B OCHOBE JIEXXUT MEHAoLLEeecA Mblllse-
HME 1 HOBbIN NoaxoA K BeaeHuto busHeca» — no-
AcHAeT [4, c. 91].

Opupgmyeckme ycayrm M HasioroBbliA KOHCaAn-
TUHT 32 2019 rog B cymme npuHecaun 5,8 mapa.
pybneii, yto coctasnset 8,4% cymmapHOM Bbl-
PYYKM NO pewTUHry, bnarogapa vyemy 3akpenu-
JINCb Ha NOYeTHOM TpeTbem mecTe. CpaBHUBAA C
2015 rogom BUMAHO, YTO KOHCANTUHIOBbIM PbIHOK
HOPUANYECKUX U HANOTOBbIX YCAYT BbIpoC Ha 3,4%.
JaHHbIl BUA, ycnyr Bcerga byaeTt akTyaneH, no-
CKO/IbKY KOMMAHWW, BbIXOAA Ha BHELUHWE PbliH-
KM CO CBOMMW TOBapaMM, HYXKOAIOTCA HE TOSIbKO
B NPaBOBOW 3aLMTE, HO U B KOHCY/NbTaLUMOHHbIX
ycayrax, Hanpumep, B cdepe HanoroobaoxeHus,
3aLWMTbl UHTEN/IEKTYaNbHOM COBCTBEHHOCTU 1 Ap.

OpfHoW u3 npobnem B BegeHUN BU3Heca AB-
nAeTca onpepeneHve «CTOMMOCTM  KayecTBa»
npepoctasnaemblx ycayr. J1.E. CKpunKko gaer cne-
Aylouiee onpegeneHme TepMUHY «aHaaus 3aTpat
Ha KayecTBO» - 3TO «AEATE/IbHOCTb MO U3YYEHUIO
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3aTpaT Ha KayecTBO, NpM3HaHHaA 0b6OCHOBATL C
Hay4HbIX MO3UUMIA peleHua U OelCTBUA opra-
HW3aumm B 0bnactTu KavectTBa M CNocobCTBOBATh
BbIOOPY Ny4YLIMX BapuMaHTOB AencTBUi. OueHu-
BaHMEM 3aTpaT Ha KayecTBO C/leayeT cyuTaTtb
[eATeNbHOCTb, CBA3AHHYIO C onpeaeneHnem B3a-
MMOCBA3M M BAUSHUA 3aTPaT HA KAYeCTBO Ha 3KO-
HOMMYECKME MOKA3aTeNN [eATEeNbHOCTU OpraHu-
3aumm» [3, c. 79].

Bce npeanpuATMA U KOMMNAHWKW 3aUHTEpPECo-
BaHbl B NPEeAOCTAaBAEHUM KAYeCTBEHHbIX YCAYT,
BEAb MMEHHO 3TO MO3BO/INT 3apPeKOMeH0BaTb
cebs Ha pbiHKe M NpuBeYb bonblie noTpebuTe-
nei. B ctpemneHumn «bbiTb Nyylle BCcex» Heobxo-
AMMO COXPaHATb 34paBblit PacCcygoK M yYnUTbIBaTb
TOT paKTop, YTO [A/NEeKO He Bcerga Bce MAET Mo
BbIBEPEHHOMY MJ/IaHY M C/AOMMBLUMECA BHELU-
HWe 06CTOATeNbCTBA MOTYT HEFATUBHO MOBAMUATD
Ha KayecTBO NpenocTaBAsAeMblX ycayr. Janeko
He BCerga opraHusauuu M NpeanpuaTUs B CU-
Nax pa3obpaTbCA C BO3HMKLIMMM CNOMKHOCTAMMU
n npobnemamu, YTO 3aCTaBAAET UX NPUBAEKATb
CNeunanncToB co CTOpPoHbIl. MpeanpuHumaTenm,
3HAA O TAKOW HyXAe K/AWeHTa, NpesoCTaBAAalOT
cBOM ycnyrn. KoHcantTuHrosble pupmbl npeana-
ratoT BOCMO/Ib30BATbCA YCAYraMWU KOHCY/bTUPO-
BaHMA, MOMOLLM B pacyeTe M pa3paboTke JOCTU-
KEHUA KONTMMANIbHOFO COOTHOLWIEHMA 3aTPAT Ha
KayecTBO M NOTepb BCAEACTBME BO3HUMKHOBEHUS
HeHaz/exallero Kavectsa»[4, c. 91). Ecaum npea-
CTaBWUTb «CTOMMOCTb KayecTBa» B Buge Gopmybl,
TO OHa 6yAeT BbIMALETb CAeAyoWwmumMm obpasom:
CrommocTb oueHKkM + CToMMOCTb npegynpexae-
HuA + CToumocTb noTepb[5].

B £eNCcTBUTENbHOCTU [OCTAaTOYHO C/IOXKHO Bbl-
YUCAUTb BCe BEe3 MUCKNOYEeHUA 3aTpaTbl Ha Kaue-
CTBO M BCe noTepw. [eTanbHbli pacyeT TpebyeT
COOCTBEHHDbIM MexaHU3M yyeTa 3aTpaT U usaep-
YeK, 04HAKo NpUbAN3UTE/IbHbIE NOACYETbI MOTYT
NMOMOYb B BOCCO34aHMM 0OLIEN KapTUHbI Kop-
pensunm noTepb KayecTBa M PacxonoB Ha Kaue-
cTBO. lMoNy4yeHHble AaHHble B AaNbHeNlem Mo-
ryT nocrnocobcTBOBaTb YMNPOLLEHMIO Npoueaypbl
KOPPEKTUPOBKM MnaHa paboTbl MO yAyyLweHMto
KauecTtBa. 1pn aTOM cnegyeT yunTbiBaTb, YTO Ae-
ATENIbHOCTb A0/IKHA NPUHOCUTL NPUBLIAL, YTOObI
npeanpusTUe AepXKanocb Ha naasy.

Pa3BMBas KOHCANTUHIOBLIN OM3HEC, Ha Ha-
Ya/sibHOM 3Tane HeobXoAMMO OnpeaeINTb OCHOB-
HOro noTpebuTena ycayr, a gasee onupascb Ha
Nnosly4YeHHble JaHHble BbICTPaMBaTb MNOJIUTUKY Be-
OEeHUA NpeanpuUHMMATENbCTBA, YYMTbIBaA Kena-
HWA JAHHOWM rpynnbl NokynaTenei. B poccuinckmx
peanuax, Ha CerogHALWHUNA feHb NoTpebutensmm
KOHCANTUHTOBbIX YCAYT ABAAOTCA KPYNHble Npea-
NpUATUA M KOMMNAHMM, KOTOpble HAxoasaTcA Ha
CTagauMn aKTMBHOTO M YCMELWHOro passutusa, nnbo
Y)Ke MONHOCTbIO OKpenwune U chopMmnpoBaBLLIN-
€cs; rocyAapCTBEHHbIe CTPYKTYpPbl; NpeanpuaTus
Manoro u cpegHero 6usHeca. Ecam npocneantsb

33 TeM, KaKMUMW BUOAMU KOHCANTUHIOBbIX YCAYr
No/Ib3ylOTCA pa3Hble NPeanpUATUA, MOXKHO YBU-
OETb CNeAyoLLY0 KapTUHY: YCIlYraMn YNpaBaeH-
YeCKOro KOHCanTMHra B OO/bLUMHCTBE Cy4vaeB
MOJIb3YIOTCA Y¥Ke COCTOABLUMECA KOMNAHWUW AnA
pa3pelleHmna NpoLLeccoB PaclUMPEHUN, CNAHUN,
n3meHeHUn Gopmbl COBCTBEHHOCTU; K KOHCY/b-
TMPOBaHMIO MO BOMPOCAM YMNpaB/JeHWUA OpraHu-
3auUmMmM 1 passuTUA NpuberatoT rocyLapcTBeHHbIe
CTPYKTYpPbI; Manbli U cpegHuin 6U3HeC B CBOMO
oyepeab obpaliaeTca K ycayram  ¢GUHAHCOBOrO,
Ha/I0roBOrO, OPUANYECKOTO KOHCANTUHTa.

Manblit u cpefHUi BU3HEC OYEeHb BaXKEH ANA
3KOHOMMKM NtoboN cTpaHbl, Beab bnarogaps
3TUM XO3ANCTBYIOWMM CybbeKkTam MnpoucxoanT
cywiectBeHHble BAoXeHua B BBIT n Hanorosble
[0X04bl roCyfapcTBa, KPome TOro MoABAAOTCA
HOBble paboymne mecTa, OCYLLLEeCTBNAETCA BHeape-
HWEe MHHOBALMOHHbIX TEXHONOTMI, yBENYMBaET-
cA npounssoanTenbHocTb Tpyaa. B 2020 rogy us-3a
pacnpocTpaHeHUss HOBOM KOPOHOBMPYCHOM WH-
deKUnN 1 CBA3AHHbIX C STUM KapaHTMHHbIX Orpa-
HUYEHWUN, MUP HAKPbINA BOJIHA 3KOHOMMUYECKOTO
Kpu3nca, Kotopas npambim obpasom nosauana
Ha Bce coepbl bM3Heca. Mo AaHHbIM HOBOCTHOTO
noptana PEK 6usHec-ombyacmeH b.KO.Tutos npe-
poctasun B.B.MyTuHY B pamkax exerogHoro Ao-
Knaga cneayrowyo MHpopmaumto: «MaHaemua
COVID-19 B Poccuu 3aTpoHyna nopaaka 4,17 maH
KomnaHun u UMM ot obuiero ymcna 6,05 mnaH, 10
ecTb A0 67% Manbix, CpegHUX U KPYMNHbIX npea-
npuatuii u UM»[6]. B Takux ycnoBuax «TypbyneHT-
HOCTU», NOANTUKA Poccuinckot Peaepaumm bbina
HanpaB/eHa Ha NOAAEPIKKY NPeanpUATUIA Mano-
ro v cpegHero busHeca B BUAE pPasNYHOro BUAA
NbroT 1 nocnabnenunii. B ceoem nHTepsbio «Poc-
CUMCKOM raseTe» ynpaBAAOLWMIA NAPTHEP KOH-
cantmHroson KomnaHuu ALTHAUS P.A.lLlaTeHoOK
OTMETWU, YTO,[04epHMe 0bLecTBa MHOCTPAHHbIX
KomnaHui B Poccmm obpallianmcb 32 MOMOLLbHO B
Nno/ly4eHumM crTaTtyca cybbeKkTa Manoro u cpegHe-
ro npeanpuMHMMaTeNbCTBA B CBA3M C aKTUBHOM
rocyapCTBEHHOM MOAAEPMKKON 3TOro CcekTopa
[7]. OnpepeneHHoe KOAMYECTBO KOHCANTWUHIO-
BbIX GUPM camn NpeacTaBAAloT coboM Manbliin 1
cpeaHunii busHec, BblleONMUCAHHAA NOJIUTMKA TaK
Ke Momoria npnmobpecTu UM HOBbIX KIMEHTOB U
noay4nTb NpUbbINb.

[na ycnewHoro pa3BuTUA BU3HEC-KOHCANTUH-
ra B LLe/IoM 1 ana Toro 4tobbl npegnpuHumaTen
60nee cMeno NPUHMUMANN PELIEHMA BECTU CBOIO
0eATeNIbHOCTb B 3TOM CeKTope HeobxogMmo Ha-
Ninune xopolwo pa3paboTaHHOM HOPMATMBHO-
npasoBoW 6asbl. Ecam paccmatpmsaTtb npaso-
BOE peryiMpoBaHWe KOHCA/NTMHIOBbIX NpPaBoOT-
HOLIEHMWI, TO B POCCUMINCKOM 3aKOHOAATeNbCTBe
MOXHO YBMUAETb CyLecTBEHHble npobenbl. B 3a-
KOHOZATE/NIbHOM CeTKe B MPWUHLMME OTCYTCTBYHOT
MOHATUA KOHCA/NTUHI, KOHCAATMHIOBbIE YCAYrH
WAWN KOHCANTUHIOBAaA AeATeNbHOCTb. B pencrsu-
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TENbHOCTM NOAOOHOro poaa AeATe/NbHOCTb pe-
rnameHTUpyeTcs obLWMM MonoXKeHnem o6 oKa-
3aHUW YCNYT, KOTOPAA COAEepPKUTCA B cTaTbe 779
MparkpaHckoro Kogekca Poccuniickoit Pepepauymm:
«Mo poroBopy BO3ME34HOr0 OKasaHWA yCayr
NCNONHUTENb 06A3yeTcA MO 3aaHWUI0 3aKa3uu-
Ka OKasaTb yc/iyruM (CoBepwuTb onpeneneHHble
OeVCTBUA UM OCYLLLECTBUTL ONpeaesieHHyo ae-
ATENbHOCTb), @ 3aKa3uMK 06A3yeTcs OnnaTUTb
3T ycnyru. MNpaBuna HacToAWel rnaBbl NpUme-
HSOTCA K AOrOoBOpPam OKasaHWs yCayr cBA3n, me-
ONUMHCKUX, BETEPUHAPHbIX, ayAUTOPCKMX, KOH-
CYNbTaLMOHHbIX, MHOOPMALMOHHbIX YCAYT, YCAyr
Nno 0by4YeHWIo, TYPUCTUYECKOMY 0BCNYKUBAHMIO
M WHbIX, 33 UCKIIOYEHNEM YC/YT, OKa3biBaeMbIX
no p[orosBopam, MpPeayCMOTPEHHbIM [1aBamMu
37, 38, 40, 41, 44, 45, 46, 47, 49, 51, 53 HacTo-
Awero Kogekca». B cBol ouyepeab OKasaHue
KOHCANTUHIOBbIX YCYT NOMNaAaeT Nog peryampo-
BaHue rnasbl 39 K. B TO »Ke Bpemsa oTaenbHble
BMAbl AEATEIbHOCTU TaKMe Kak, ayauTopcKas ae-
ATENbHOCTb, BYXranTepCcKunii yyeT, oueHoYHas ae-
ATENbHOCTb, YPEeryiMpoBaHbl OTAebHbIMK deae-
panbHbIMM 3aKoHaMu: PegepanbHblil 3aKoH "0O6
ayauTopckon peatenbHoctu" ot 30.12.2008 N
307-93, denepanbHbiii 3aKoH "O Byxrantepckom
yuyete" ot 06.12.2011 N 402-d3, denepasibHbii
3aKoH "O6 oueHOYHOM AesaTesNbHOCTU B Poccuin-
ckont ®egepaumnmn” ot 29.07.1998 N 135-03.
HecmoTpa Ha 3To, B Hay4yHOW AuTepatype
CYLLLEeCTBYET TOYKa 3PEHMUA O TOM, YTO B HblHELU-
HUX peannax OU3HEC-KOHCANTUHI MUCMNbITbIBAET
OoCTpylo HeobxoaMMOoCTb B AeTalbHOM MpaBo-
BOM peryiMpoBaHWM BO3ME3LHOIO OKa3aHUSA
KOHCANTUHIOBbIX YC/Yr. PelnTb CyLecTBYOLLYIO
npobnemy NOMONeT co3faHue oTaenbHoro de-
[EepanbHOro 3aKOHA, KOTOPbIV NPEANONOKUTENb-
HO MOXET HOCUTb Ha3BaHne «O KOHCYNbTALMWOH-
HOM aeaTenbHOCTM B Poccuiickoint ®epepaumm».
Mpodeccop Kadeapbl rpaxkAaHCKOro npasa U
npouecca AKagemumu Tpyga W COUMaNbHbIX OT-
HoweHW . MOCKBbI, KaHAWAAT OPULUYECKMX
HayK J1.56.Cutankosa npeanaraet cdopMmmpoBaThb
cneayowyo cTpyktypy PenepanbHOro 3akoHa:
«OCHOBHbIE€ MOHATWA, MCMONb3yemble B HacTo-
Allem 3akoHe; 3aKoHogaTenbcTBO Poccuiickomn
dPepepauMn U UHble aKTbl O KOHCY/bTaLMOHHOM
[eATeNbHOCTU; KOHCYNbTaHT; OpPraHuW3aums KoH-
CYNbTaLMOHHON AeATEeNbHOCTU; NpaBa M 0bA3aH-
HOCTW KOHCY/IbTaLMOHHbIX OpraHU3auuMii; npasa u
0653aHHOCTM KOHCYNbTUPYEMbIX L, U (MAK) Anl,
3aK/IIOYMBLUMX AOFOBOP HA OKasaHMe KOHCY/bTa-
LMOHHbIX YCNYT; KOHPUAEHLMANBHOCTb NONYyYEH-
HOW CTOpPOHaMW WHPOPMALUKN; CaMoperynmpo-
BaHWE B KOHCYNbTALMOHHON chepe; OTBETCTBEH-
HOCTb 3a HapylleHue 3aKkoHogaTenbctea PP o
KOHCYNbTALlMOHHOW AeATEeNbHOCTU; CTpaxoBaHue
OTBETCTBEHHOCTM KOHCY/IbTAHTOB MPU OKa3aHWUM
KOHCY/NbTALMOHHbIX ycnyr»[8]. B cBoem Hay4yHOM
Tpyae «HopmaTMBHO-NpaBoBOE M [OroOBOPHOE

peryanpoBaHue OTHOLIEHMWI Ha BO3Me34HOe OKa-
3aHWE KOHCYNbTaLMOHHbIX ycnyr» J1.6.Cuatukosa
KOMMAEKCHO MCCNeaoBana M onucana CyLecTBy-
oLwme npobnembl KOHCYNbTALMOHHbBIX YCAYT, KaK
HAy4YHO-TEOPETUYECKOrO, TaK M MPaAKTUYECKOro
XapaKTepa, a TaKKe Npeanoxunna nyTu paspele-
HUA cywecTBylowmx Bonpocos[9]. Takum obpa-
30M, Mbl MOXEM YBUAETb, YTO B OTEYECTBEHHOM
Hay4yHOW NiMTepaType YyKe CYLLeCTBYIOT TeopeTu-
yeckume HapaboTKKM 3aKOHa, KOTOpbIN bbl MOAPO6-
HO PEernameHTUPOBAN KOHCYNbTALMOHHYO (KOH-
CaNTUHIOBYIO) AEATENbHOCTD.

Ha npakTuKe Tak ke npeanpuvHMMAloTcA no-
NbITKM 06/1a4MUTb Hay4YHble TEOPUM B MATepUasib-
Hyto dopMmy. B HegaBHEM MPOLLIOM, @ UMEHHO Ha
MeXKAYHapoAHOM dopyme NO KOMMYHMKALMAM
Baltic Weekend 2021 O.A.[laweBcKas - pyKoBOAM-
Tenb paboyei rpynnbl No paspaboTke KoHLenumm
33aKOHOMPOEKTA O KOHCANTWUHre, nNpeacTaBuna
camy KoHuenumio 3akoHa «O KOHCY/NbTalMOHHOM
nesatenbHoctn B Poccuiickoit ®epepauymmn» [10].
Kpome TOro, ocHoBaTe/ibHMLA KOMMYHUKALLMOH-
Horo areHTtcTBa PR Inc B cBoel peun oTmeTuna
PAA MPUYMH, MO KOTOPbIM OHA CYMTAET HeobXxo-
OMMbIM NPUHSATL 3aKOH, cpeam HUX: 6o/blLoe Ko-
JIMYECTBO Ntofel, 3aHATbIX B chepe KOHCANTUHra
OKa3blBaloT ycayrn 6e3 gonxkHoro obpa3oBaHuA
M topuandeckoir popmbl, 06pa3oBbIBas TEMHbIM
CEKTOP 3KOHOMMWKM, KaK CneacTBMe Heyniata Ha-
JIOTOB M CHUXKEHME LeHbl ycayr npodeccmoHanb-
HbIX GUPM, a TaKKe HEBO3MOMXKHOCTb MPOBEPKM
KayecTBa OKa3blBAaeMbIX YC/YT.

[encTBuTeNbHO, B POCCUMIACKOM 3aKOHOAA-
TENbCTBE OTCYTCTBYET MpPaBOBOE 3aKpernjeHue
TpeboBaHMI, KOTOPbIM LONKHbI COOTBETCTBOBATb
pabOoTHMKM, NPefoCTaBAAIOLLME KOHCANTUHIOBbIE
ycayrn. B ctatbe 6.1 ®egepanbHoOro 3akoHa «O
PbIHKe LeHHbIX bymar» ot 22.04.1996 N39-¢3 3a-
KpenneHbl onpeaeneHna U KpUTEPUMU, KOTOPbIM
[OMKEH COOTBETCTBOBATb PUHAHCOBbIM KOHCY/b-
TAHT, HO KOHCANTMHIOBaA AeATEeNIbHOCTb ropasao
WwMpe, NoaToMy HeobxoamMmo paspaboTaTtb Le-
NIbI CNEKTP MOKasaTesnei COOTBETCTBUA NnLA U
3aHMMaeMoMn UM JONKHOCTU B Kaxaon chepe.

MNoaBoaA UTor, cieayeT OTMETUTb, YTo Poccuin-
CKMWA PbIHOK KOHCaNTMHra uMmeeT npubblabHble
COCTaBAAOWME, YTO HA HalW B3rnag Hamedyaer
BEKTOp ero 6yaywero passutuaA. besycnosHo,
KOHCa/NITUHT Ha AAHHbI MOMEHT He byaeT TepATb
aKTyaNbHOCTb, YBEANYMBAA 06/1aCTU pacnpocTpa-
HeHuA. [na Toro ytobbl He CTONIKHYTbCA C MPO-
6nemamu, KoTopble Oblnn BblaeNEHbI, LLenecoo-
6pa3Ho co3aaTb cOBCTBEHHDIN 3aKOH A chepbl
KOHCa/ZITUHIa, KOTOPbIA MOr 6bl AaTb rapaHTuy,
KaK NpefoCcTaBUTeNAM YCAYr KOHCANTUHIA, TaK U
nx nonyyatenam. Bce 3aTo nomoxkeTr dopmupo-
BAHMIO YCTOMNYMBOTO KOHCY/bTALLMOHHOIO PbIHKA,
CYLLECTBEHHO 06NErYMT KOHTPOJIb HAZ HUM, KPO-
Me TOro 6t0KeT CTPaHbl CMOXET NOMO/HATLCA 3a
CYeT HasIoroob10XKEHNA 3TOrO CEKTOpA.
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NMPOBNIEMbI MPABOBOTO PETYIMPOBAHUA UHCTUTYTA
DOCYAEBHOIO YPE'YIUPOBAHUA CNMMOPOB
NOo rPAXOAHCKOMY 3AKOHOAATE/IbCTBY
PECNYB/IUKU KA3AXCTAH

AHHOTaumA

B cTaTbe paccmoTpeHbl npobaembl AocyaebHOro yperyinpoBaHma CNopoB No rpakaaHCKomy
3aKoHoAaTenbcTBy Pecnybimnkm KasaxcTaH Yyepes CpaBHUTEbHbIN aHaM3 3aKoHOAaTeNbCTBa
3apyberKHbIX CTpaH. Bblan BBeAEHbI UHCTUTYT «JlocyaebHbIi NPOTOKON», OCHOBaHHbIN paHee
B aHIIMNCKOM CUCTEME, a TaK¥Ke crneumanbHbli AocyaebHbin NOpPAAOK, YCTAaHOBAEHHbIAANA
HEKOTOpbIX KaTeropuii gen. MNpuseaeHHaa CTaTUCTUKA NOKasbiBaeT Ha Apyrne npobaembl
NPaBoOBOro YPEeryiMpoBaHus [aHHOrO MHCTUTYTa: HeobxoAMMO BHeApeHue AocyaebHbix
CNocob0B yperynMpoBaHnsa CNOPOB KaK CpeacTBO AOCTUNKEHUS UeNel U pelleHma 3aa4 no
COBEpPLIEHCTBOBAHUIO CyA0NPOM3BOACTBA Ha NpMmepe 3apybeskHON NPaKTUKMN.

Kniouesble cnoBa:nocyaebHoe yperyimposaHue, cnop,a0cyaebHblii NPOTOKO/, NPeTeH3us,
MWPOBOE COrNalleHne, cyabA-NPUMUPUTEND.

A.A. Anb6akoBa
Kacnuit KoFamgbiK yHUBEpCUTETI
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KA3AKCTAH PECNYB/INKACbIHbIH, ASAMATTbIK 3AHHAMACbI BOMbIHLLA
OAYNAPAObI COTKA AEUIH PETTEY MHCTUTYTbIH K¥KbIKTbIK PETTEY MOCE/TENEPI

AHpaTtna

MaKanaga weT engepaiH 3aHHaMacblH CafbICTblpManbl Tangay apkbiabl KasakcTtaH
PecnybnuKacbiHbIH, a3amaTTblK, 3aHHamacbl OOMbIHWA JaynapAbl COTKA AeliH peTTey
macenenepi Kapanapl. bypbiH afblAlbIH KyHAeciHAE KYpblIIfaH «COTKA AEWiHri xaTTama»
WMHCTUTYTbI, COHAAM-akK, icTepAiH, Kelibip caHaTTapbl YLUiH BenrineHreH cotka AeniHri apHabl
TOPTIN eHrisingi. KenTipinreH ctaTUCTUKa OCbl MHCTUTYTTbl KYKbIKTbIK peTTeyaiH, 6acka Aa
npobnemanapbiH KepceTeai: WeTeNiK TaxKipnbe mbicanblHAa@ COT iCiH XKyprisyai *KeTingipy
YKOHIHAEri MaKcaTTapfa KON XKeTKi3y »KoHe MiHAEeTTepai Wewy Kypanbl peTiHae paynapabl
peTTeyaiH COTKa AEeWiHri TacinaepiH eHrisy Kaxer.

TyniHai ce3aep: cOTKa AeliHri peTTey, Aay, COTKa AeliHri xaTTama, Tanamn Koo, biTimrepuwinik
Kenicim, 6iTimrep.
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fourth year student of Adilet Law School,
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the Republic of Kazakhstan, Almaty

PROBLEMS OF LEGAL REGULATION OF THE INSTITUTE OF PRE-TRIAL SETTLEMENT
OF DISPUTES UNDER THE CIVIL LEGISLATION OF THE REPUBLIC OF KAZAKHSTAN

Abstract
The article deals with the problems of pre-trial settlement of disputes under the civil
legislation of the Republic of Kazakhstan through a comparative analysis of the legislation of
foreign countries. The institute of "Pre-trial Protocol", founded earlier in the English system,
was introduced, as well as a special pre-trial procedure established for certain categories of
cases. The above statistics show other problems of the legal settlement of this institution: it is
necessary to introduce pre-trial dispute resolution methods as a means of achieving goals and

solving problems to improve judicial proceedings on the example of foreign practice.
Key words: pre-trial settlement, dispute, pre-trial protocol, claim, settlement agreement,

conciliator judge.

[ocynebHoe yperynnposaHue cnopoB npea-
cTaBnsieT coboit He PUCAUKLNOHHYIO dopmy
3alNUTbl NPAB M 3aKOHHbIX MHTEPECOB rpaykAaaH
U topuanyeckmx auu. MNoa TepmmHom «gocyae6-
Hbl MOPAAOK YPeryImpoBaHmaA COPOB» NPUHATO
NMOHMMATb 3aKpen/ieHne B AOTOBOPE UM 3aKOHE
YCNOBUIA O HaMpaBAEHUU NPETEH3UN UAN UHOTO
NMMCbMEHHOTO yBEAOM/IEHWNA OT OAHOW CriopALLEei
CTOPOHbI APYroi, YCTaHOBNEHUE CPOKOB AAs OT-
BETAa M APYrMx yCA0BMWIA, MO3BONAOLMX paspe-
WKTb KOHOAKUKT Be3 obpalleHns B cya,.

Kak K naeany npasocyansi obpatmmca K aHr-
N0-CAaKCOHCKOM cucteme npasa. CoeauHeHHoe
KoponesctBo BennkobputaHmm n CesepHoir Up-
NaHAMW ABNAKOTCA NIMAEPaMM NO BHEAPEHUIO B
CBOIO MPaKTUKY npoueaypbl gocyaebHoro ypery-
JIMPOBaHUsA crnopa.

Mpoueaypa ApocyaebHoro yperynMpoBaHus
cnopa Bowna B [paBuaa rpaxaaHCKoOro cyno-

npounssoacTea 1998 r. Toraa e BCTYNUAU B CUAY
npakTMyeckne ykasaHua «JocypaebHoe nosepe-
HMEe CTOPOH M NPOTOKO/bI». Ha MOMeHT BBeae-
HMA B OENCTBME MPOTOKO/I0B CneuManbHbl Ao-
cyaebHbI NopAAOK yCcTaHAaBAMBAACA Wb ANSA
OBYX KaTeropui gen, ceiyac — gns 13. B npasu-
Nlax NPAMO 3aKpenJieHo, YTo cyaebHoe pa3bupa-
TENbCTBO A0/IKHO ObITb KpaliHell Mepoli B paspe-
LeHnn cnopa.

OCHOBHas LeNb aHIMIACKON CcUCTEMbI AOCY-
AebHbIX NPOTOKO/IOB COCTOUT B TOM, YTObbI CO-
[eNcTBOBaTb PaHHEMY YpPerympoBaHuio Cropos
M un3bexaTb pacxofoB M HeyaobcTs, KOTOpble
BbI3bIBaeT cyaebHoe pasbupartennbctso. Cyag npu
pPaccMOTPEHUN Aena BbIICHAET, HAaCKONbKO CTO-
poHamu 6bln McnosHeHbl TpeboBaHMA crneun-
aNbHbIX NPOTOKONOB MU [pPaKTUYECKOro yKasa-
HUA.

JocyaebHble NPOTOKObI YCTAaHABAMBAKOT MO-



KOH®EPEHILIUS / HAYYHBIE TPY/JbI "OALJIET". Ne 2. 2022

103

BEEHME CTOPOH U LWArn, KoTopble A0/KHbI 6bITb
UMW NpeanpuHATbI Nepes, Bo3byKaeHMEeM rparK-
AaHckoro gena B cyae. ChopmynmpoBaHbl cneay-
owme uenn pgocyaebHoro noseaeHns uM nNpoTo-
KO/I0B: 40 MHULMMPOBAHUA cyaebHoro pasbupa-
TeNbCTBa cyg, O6yaeT oXKmaaTb OT CTOPOH 0bMeHa
[OCTaTOMHON MHpOopMaUMen ANsa Toro, 4toObl
NMOHATb NO3ULMW APYr APYra, NPUHATL pelleHns
OTHOCUTENbHO TOrO, Kak AeWCTBOBATb Aasiblue,
MonbITaTbCA yYperynmposaTtb cnop 6e3 cyaebHoro
pasbupatenbctea, obcyantb GopmMy anbTepHa-
TUBHOIO pa3peLLeHma cnopa gnsa SOCTUKEHMUA Co-
rNaweHns, YMeHbWNTb CTOMMOCTb pa3speLleHuns
cnopa [1].

Ha depepanbHom ypoBHe ABCTPannu NpUHAT
AKT O paspelleHnn rparkgaHckux cnopos 2011
r., COracHO KOTOpPOMY MUcTel, Npu obpalleHumn B
cys, nofaeT AOKYMEHT O TOM, YTO UM Mpeanpu-
HATbI KUCKPEHHUE», KUCTUHHbIE» Mepbl (genuine
steps) Ao obpalleHusa B cyn. B aTom AOKymeHTe
OOJIKHbI 6bITb YKA3aHbl Waru, CAeNaHHbIe UCTLLOM
ANA pa3pelleHna NPoTUBOPEUMNIA C OTBETYUKOM.
Ecnv noaobHbIX AeCTBUIM He Bblo COBEPLLUEHO,
CTOPOHbI A0/KHbI 06 BACHUTB NPUYKNHDI. K yBaXKK-
Te/IbHbIM NPUYMHAM 3aKOH OTHOCUT CPOYHOCTD, a
TaK)Ke BO3MOXHOCTb MOABAEHMA ONACHOCTU ANs
ivua uam nmylectea. B nocnegHem cnydvae Tpe-
byeTca oxapakTepu3oBaTb CTeMeHb OMacHOCTU
[2].

B Hopserun uctey, He MmeeT npasa NogaTtb
WUCK B CyA4 WAM B NPUMUPUTENbHbIA cOoBET 6e3
TOro, 4YToObl Npexae NMMCbMEHHO He YBEeAOMMUTb
06 3TOM NPOTMBONONONKHYIO CTOPOHY. MpK 3TOM
06e CcTOpOHbl 06A3aHblI MOMbITATLCA 3aKAOUYUTD
MWPOBOE corfaweHmne. TaK, HOPBEXKCKUIA AKT O
cnopax 0653blBAaeT CTOPOHY, 33 WUCKAOYEHUEM
Oen, Kacawwmxca aAMUHUCTPATUBHbBIX peLue-
HWI, 06PATUTLCA K NPeaNnoaaraeMoMy OTBETYMKY
nMCbMeHHO. Takoe obpalleHMe AO0NKHO coaep-
XaTb MHPOpPMaLMIO O cyuiecTBe TpeboBaHMA U
ero OCHOBaHMAX, a TaKXe NpurialeHMe onno-
HeHTa OTBETUTb Ha TpebOBaHME W OCHOBAHWA
Ana Hero. /Mo, nofyymBLLee Takoe obpalleHue,
0653aHO OTBETUTb Ha HEro B pPasyMHbI CPOK. B
Lenom, AencTByeT NpaBuio, COrMACHO KOTOPOMY
CTOPOHbI A0/KHbI UCKaTb BO3MOKHOCTb 3aK/to-
YeHMs MMPOBOrO cornalweHna Ao obpaleHus B
cya [3, c. 41].

Ob6A3aTenbHas NONbITKAa MeANATUBHOTO ypery-
NIMPOBAHUA TPaXKAaAHCKOro cnopa npegycmoTpe-
Ha B WTanuu: cyn He MOXeT MPUCTYNUTb K pac-
CMOTPEHMUIO iena No CyLLEeCTBY, NOKa CTOPOHbI He
npeAnpUHAAM NONbITKY Meanauunm [4, c. 189].

B CLUA B 60/1bLUMHCTBE OKPYKHbIX CYyA0B U B
Cy4ax LWTaToOB Ha CTaAuW NOATOTOBKM Aena CyAbs
HanpaBAAeT CTOPOHbI HA y4yacTue B KaKoW-1nbo
NPUMMPUTENBHOW Npoueaype, B pALe C/lyyaes
yyacTve B TaKuMx npoueaypax o06A3aTtenbHo Mo
Bcem genam [5, c. 31].

Haw 6aukawmin cocep Poccuiickan depepa-
LMA TaKKe MAET NO NyTU NPUMEHEHUA focyaeb-
HOro nopAagka yperyamposaHua cnopa. B 2016
rogy 6b11M BHECEHbI U3MEHEHUA B ApOUTPaXKHbIN
npoueccyasnbHblil KOLEKC, KoTopble npeaycma-
TpUBaAtOT 0b6s3aTesIbHbIM MOPAAOK cobatoaeHun
pocyaebHoro yperynmposaHma no cnopam, BbiTe-
KaloLWMM M3 rpaxKAaHCKUX MPaBOOTHOLIEHUN. 22
ntoHAa 2021 roga BepxoBHbim cyaom P® npuHATO
NocTaHOBAEHWE NIeHyMa O HEKOTOPbIX BOMpOcax
aocyaebHoro yperyanposaHusa cnopa. MoctaHos-
NleHMe njeHyma HanpasieHoO Ha AafibHenlwee
pa3BUTME JAHHOTO MHCTUTYTa [6].

YuntbiBas obLWy0 TeHAEHLMI 3aKoHoAa-
TENbCTB Pa3BUTbIX CTPAH HA NMPUMeEHeHMe U pac-
WwupeHne pocyaebHoro yperynMpoBaHus cnopa,
MOKHO /1M FOBOPUTb, O TOM, YTO AocyaebHoe ype-
ryniMpoBaHWe crnopa senaseTca bapbepom, orpa-
HUYMBAIOLLLMM LOCTYN K NPaBOCYAMUIO.

3aKoHOAATeNbCTBO BbILLEYNOMAHYTbIX CTPaH
HE MCK/IOYaeT MTOroBOE paspelleHne crnopa B
cyaebHom nopaake. 3akoHomaTenbcTBO Kasax-
CTaHa U cyaebHas MPAKTUKA YCTPOEHbl TaKXKe,
CYLLECTBYIOLWMIM cnop B utore byaeT paspelleH B
cyaebHom nopsake.

XoueTcAa pacKpbiTb M Apyryto npobnemy, cea-
3aHHY0 C AocyAebHbIM yperynmpoBaHMem crno-
poB. 3a 30 net He3aBMcMMOCTM KasaxcTaHa topu-
Andeckoe coobLLecTBO He CMOI/IO PasBUTb alb-
TEepPHATUBHbIE CNOCOObI yperyanpoBaHua crnopa,
HECMOTPA Ha pasBUTME 3aKOHOZATe/bHOM nAaT-
dopmbl. FOpUCTbI He NpuAyManu HUYEro MHOro,
Kpome nogayu Ucka B cyn. Hackonbko Ham ms-
BECTHO, Ha PbIHKE HOPUANYECKUX YCAYT HeT pas-
BMTOrO NPOAYKTA MO A0CYyAeOHOMY paspeLLeHmto
cnopa, KOTopblii NPeaoCTaBAAETC HPUANYECKHU-
MW KOMMaHUAMM.

Jdonyctum, yto B Utore 6o cobatogeH aocy-
AebHbIN NOPAAOK, HO CTOPOHbI HE CMOTIU NPUI-
T K NPUMMPEHUIO MYTEM YPEryaMpoBaHMA Cno-
pa, MCKOBOE 3asiBieHME B UTOre NOCTynaeT B cya,.
[0 npuHATUA UCKa U BO3OYXKAEHMA Aena B cyde
cyabei 06a3atesibHO NPOBOAUTCA MPUMUPUTE b
Haf npoueaypa C cocTaBieHMem pocyaebHoro
NpPoOTOKONa, T.e. Nepes NPUHATUEM MUCKa B Cyaax
rPasKAaHCKOMN HPUCONKLUM CyabA-NPUMUPUTEND
NpoBOAWUT npoueaypy NPUMMPEHUEM CTOPOH
(MpummpuTenbHan npoueaypa), TEM CaMbiM Bbl-
CTynas B KayecTBe NocpeaHUKa.

MpuMmnpuTenbHble MNpoueaypbl OTHOCATCA K
aNbTepHAaTUBHOMY pa3pelleHnto crnopoB. Kak
HaM y¥e M3BEeCTHO: MPUMUPUTENbHbIE NpoLeay-
pbl ABASAKOTCA OAHMM M3 CNOCOOOB a/NbTEPHATUB-
HOro paspeLlleHuns cnopos, obbeaMHAOWMM ABa
BMAA: NeperoBopbl U meguaumio. Mpummnputeno-
Hble Npoueaypbl NOAYYMIM 3aKOHOA4ATebHOE 3a-
KpenneHne B KasaxctaHe. B ITIK BkatoyeHarnasa
17 «MpumunputensHole npouenypbl». CornacHo
n. 2 ct. 174 TTIK, CTOPOHbI MOTYT yperyanposaTb
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Cnop B NOJHOM 06beme B3aMMHbIX TpeboBaHMI
nmbo B YacTK, 3aKAOYMB MMPOBOE COrNalleHue,
cornaweHne o6 yperyamposaHun criopa (KOH-
bnnKTa) B NnopagKke meamaumm UAK cornalleHune
06 yperynnmpoBaHMM cnopa B NopaaKe NapTucu-
naTMBHOW npoueaypbl MO0 MCNOMb3yA WHble
cnocobbl B NopAaKe, yCTaHOBEHHOM HACTOALLMM
Kopekcom [7].

Y1o KacaeTcsa gocyaebHoro npoTtokona? B ue-
NAX PasBUTMA MHCTUTYTOB BHecyaebHoro u po-
cyaebHoro yperynnposaHua cnopos ¢ 2021 roaa
6b11 3anyLweH NpoekT «JocyaebHbli NPOTOKON»,
KOTOpbIM co3faeT euwe 6onbline ycnosua AN
npumMmmnpeHns. Kak 6bia10 yKe OTMeYeHo, B CTpa-
Hax, rae NPUMeHAETCA AaHHbIA UHCTUTYT, OCHOB-
HaA 4YacTb CNoOpoB paspellaeTca B gocygebHom
nopszake. [locyaebHbl NPOTOKOA - HOBbIN MHCTU-
TYT, pernameHTUpoBaHHbIM B MK, Tak cornacHo
y. 1 ct. 73 ITIK, fokasatenbcTBa NpeacTaBAAKOTCA
CTOPOHAMU U APYTMMU NLAMMW, YHaCTBYHOLWMMM
B [ene, Cyay NepBON MHCTaHLMWU NPU NPUHATUU
MCKa C cOCTaB/leHMeM UMW aocyaebHoro npoTo-
KO/la, B KOTOPOM OTpaxKatoTca AeNCTBUA CTOPOH
W APYrux AunL, y4acTBYIOLMX B Aesie, MO PacKpbl-
TUIO, NPeACTaBNEeHNIO U OOMEeHY [0Ka3aTeNbCTBa-
MM, Ha KOTOPbIe OHN HAaMePEHbI CCbIIAaTbCA KaK Ha
OCHOBaHUM CBOUX TPebOBaHUI MU BO3PAXKEHW
N KOTOPbIMWM OHM HAaMepEeHbl BOCMO/Ib30BaTbCA B
C/ly4ae paccMoTpeHuA aena B CyA.

B yem 3aK/04YaeTCA NPeMMyLLEeCTBO AAHHOMO
HoBLiecTBa? JocyaebHbli NPOTOKO MOKET ObiTb
COCTaB/IeH KaK CaMMMM CTOPOHAMM, TaK 1 NyTem
obpalleHua K megmaTopam. B gocyaebHom npo-
TOKO/1e CTOPOHbI MOTYT PAaCKpbITb A0Ka3aTeNbCTBa
APpYr 4pyry, NpeAoCTaBAAT BapUaHTbl MUPHOTO
yperyanposaHua crnopa. lposeaeHne npyummnpu-
TeNbHOM Npoueaypbl U cocTaBneHWe gocyaebHo-
ro MPOTOKO/1a BO3MOXHO, KaK B nopsaake obuero
NCKOBOrO MPOW3BOACTBA, TaK U B YMPOLEHHOM.
3aBepleHne cnopa NpPUMEHEHUEM MNPUMUPKU-
Te/NbHbIX NPOLLeAYP, B TOM YMCE C COCTABIEHNEM
focynebHoro NnpoToKona, No3BOINT CTOPOHAM A0
BO3OYKAEHMA TPaXKAAHCKOro gena obmeHATbeA
[OKa3aTenbCTBaMM, TeM CaMblM CMPOrHO3UPO-
BaTb Npeanosaraemblil UCXOZ crnopa, MMHUMU3 K-
poBaTb CBOWM pacxoApbl, Bpems, a TaKKe Mopasb-
Hble 3aTpaTbl, McYepnaTb KOHQIMKT U COXPAHUTb
B3aMMOOTHOLUEHMA.

Mpu npoBeaeHMM MPUMUPUTENIbHBIX MpoLLe-
Oyp MPUHATUE MCKA OCYLLECTBAAETCA B TeyeHue
Aecatn pabounx AHel co AHA ero NocCTyniaeHus.
B cny4yae coctaBneHus pgocyaebHoro npoTtokona
NPUHATUE MCKa OCYLLLECTBNAAETCA B TeYeHWe NAT-
HaALaTK paboymnx AHel Co AHA ero NoCTynAeHms.

NHdopmaumsa no gocyaebHomy npoToKony ¢ 5
no 27 aHeapa 2022 roga palioOHHbIMKU CygaMMm T.
Anmartebl.

Mpumupununce 6e3 gocyaebHoro npoTokona
no 19 nckam, us Hux: 18 meagnaummn n 1 mmposoe;

3aK/oueHo — 69 gocyaebHbIX NPOTOKO/OB, U3
HUX: 67 megmnaunm n 2 MMPOBbLIX;

JocyaebHble NpOTOKO/a 3aK/ItoYeHbl No cie-
AYIOLMM KaTeropuam aen:

Crnopbl, CBA3aHHbIE C 3aKAOYEeHNEeM, U3MeHe-
HUEM, PacToOpPXKEHUEM (CAENKM) U UCNOSTHEHUEM
[0roOBOpPHbIX 06A3aTENLCTB — 28;

TpyooBsbie cnopbl —2;

O B3bICKAHMKW CYMMbI 3340/13KEHHOCTU — 22;

Cnopbl 0 Bo3melleHun yuwepba — 4;

Cnopbl 0 BO3MELLEHUN yLepba OT AOPOMKHO-
TPAHCMOPTHbIX NpoucecTsmii — 1;

O B3bICKaHWM a/IMMEHTOB Ha COAEP!KaHUE Cy-
npyrm—1;

baHKoBckue cnopbl—1;

Ctpaxosble BbInAaTbi—1;

O B3bICKAaHUM CYMMbI 3340/1}KEHHOCTU (Zoro-
BOpPHbIe, op.iMua) — 7;

Criopbl, CBA3aHHbIE C 3aKAOYEHNEM, U3MeHe-
HMeM, pacTopKeHMem gorosopa (caenku) u umc-
NoJIHEHMEM A0roBOpPHbIX 06A3aTeNbCTB MO A0ro-
BOPY MMYLLLECTBEHHOTIO Halima (apeHabl) — 1;

O B3bICKaHWM CTpaxoBblx BbinaaT— 1 [8].

TaK, B palioHHbIN cya Ne2 Ay330BCKOro panoHa
ropoga AnmaTbl NOCTYNUA UCK O B3bICKAHUU fe-
HeXXHbIX cpeacTs B paamepe 1 400 000 TeHre, co-
rNACHO KOTOPOMY CTOPOHOM MCTLA BblNo Hanpas-
NIeHO B aZpec OTBETYMKA MUCbMO C Mpeasioxe-
HMEeM peLlnTb AaHHbIM Bonpoc 6e3 obpalteHua
B cyaebHble opraHbl, a TaKXKe 6bin10 obpalieHue
K HOTapuycy ANA BblHECEHUA MCMONHUTENbHOWN
Haanucu, Tem cambiM, 6biM cobnoaeHbl Heob-
Xoammble pocygebHble npoueaypbl. OTBETUMK
npsmble 0ba3aTeNbCTBA MO BO3BPATY AEHEXKHbIX
CpeacTB He BbIMO/IHWA, CCbIIAACh HA OTCYTCTBUE
OeHer.

Mpeactasutenb uctua T. — K. n otBeTvmnk [. co-
CTaBUAM gocyaebHbI NPOTOKO.

PackpbITble M NpeacTaBNeHHbIe UCTLLOM A0Ka-
3aTeNIbCTBA OTBETUMKY. MNepeyeHb: Konuu 3asene-
HUA, PacnMCKK, NOYTOBOE YBEAOM/IEHUE.

MpeanoxeHne no yperyiMpoBaHUIO criopa:
OTBETUYMKY, YKAa3aHHYO CyMMYy B UCKOBOM 3asBJie-
HUM B pasmepe 1 400 000 TeHre obnasyeTca Bbi-
N1a4YMBaTb EXKEMECAYHO PaBHbIMM AONAMMW B Pas-
mepe 200 000 TeHre ¢ yKasaHHOro cpoka. Mcreu,
cornaceH Ha JaHHOe yCnoBKue, KOTOPOe 03BYYEHO
C y4eTOM CBOMX PUHAHCOBLIX U APYTMX BO3MOMK-
HocTel. CTOPOHbI NPULIAIN K HAacTosLWEMY COr/la-
weHuto [9].

ABnseTtcsa nn pocyaebHblii n BHecyaebHbI no-
PAOOK YPEeryanpoBaHUA cnopa, Kak MeTop, orpa-
HUYEeHMA NpaBa Ha cyaebHyto 3awnTy? UcTUHHaA
npobnema 3akato4aeTca B TOM, YTO NpeacTaBu-
TENbCTBO MO TPaXKAaHCKUM Aenam OCyLLecTBAA-
0T NpodeccuoHanbHble OPUCTbI. MIM BbIrogHO 13
ntoboro obpalleHma KaMeHTa co3gatb cyaebHoe
[€eNno, BMeCTo NpurialeHnsa OnNnoHeHTa CecTb 3a
CTO/1 NepPeroBopoB.
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CTaTUCTUKA roBOPUT MMEHHO 06 3ToMm. 3a no-
cnegHue 6 net AMHaMUKa NOCTYN/IEHUA UCKOBbIX
3aAB/IEHUI CBMAETENbCTBYET O MOCTOAHHOM pPO-
cTe nckos. Ecam B 2016 roay B cyabl Aamatbl no-
ctynuno 128 Teic. uckos, To B 2018 roay, Bcero ve-
pes 2 roga, uckos ctasno 153 Teic. Tonbko 6naro-
AapAa npumeHeHuo gocyaebHoro n BHecyaebHo-
ro nopagka yperyimpoBaHMA Cnopa Koan4ecTBo
MCKOB Hayano CHMaTtbesa ¢ 2019 roaa (135 952).
Mo ntoram 2021 roga B cyAbl FOXKHOM CTOAULLbI NO-
cTynuno 84 Tbic. uckos [8].

Mo panoHHOMy cyay Ne 2 Ay330BCKOro pam-
OHHOro cyaa 3a 2021 rog NOCTYNMAO UCKOBbIX 3a-
AasneHnn — 10 158, U3 HMX BO3BpaLLEHO no 4. 1
n. 1 ct. 152 MK no ocHoBaHWto He cobatogeHne
ncTuom gocyaebHoro nopagka — 1285. 31o 12,4
% OT 0BOLLNX NCKOBbIX 3aABNEHUN.

3a Tekywmn kBapTan 2022 rog B palOHHbIN
cya No 2 Aya30BCKOro palioHHbINM ¢y, NOCTYnuao
WCKOBbIX 3aAaBfeHN — 2576, N3 HMX BO3BPALLEHO
noy.1n.1ct. 152 MK no ocHoBaHuto He cobito-
OeHue UcTuom gocyaebHoro nopsaka — 234 [8].

20 pekabps 2021 roga [nhaBoi rocyaapcrsa
nognucaH 3akoH «O BHeceHWUu N3MEHEeHUM
W [AOMNOSHEHUA B HEKOTOPbIE 3aKOHOAATENbHbIe
aKTbl Pecnybamkm KasaxcTaH No COBEPLUEHCTBO-
BaAHMIO TPaXKAaHCKOro NpoLeccyasbHOro 3aKOHo-
0ATeNbCTBA U Pa3BUTUA MHCTUTYTOB BHecyaeb-
HOro n gocynebHoro yperyiMpoBaHUsA CnopoB»
[10], KoTopbIN peanusyetcs cygamu c 5 AHBaps
2022 ropa.

CBefeHMA O NPUMUPUTE/IbHBIX NpoLeaypax u
pocynebHoM MpoOTOKOME CyAbAMU-MPUMUPUTE-
NAMU PAaNOHHBIMW CyaamMu . AIMaTbl Ha cTagum
NPUHATUA MUCKa ¢ 5 AHBaps no 25 ¢pespana 2022
roga B MCKOBOM MPOU3BOACTBE C NPUMEHEHNEM
aNbTePHATUBHbIX CNOCOBOB paspeLleHns cCnopos
7 368 pen, U3 HUX CyabAM-NMPUMUPUTENAM pac-
npeaeneHo 3 781 uckos [8].

Bcero cygamu r.AamaTbl B UCKOBOM NMPOU3BOA-
cTBe OKOH4YeHOo 5 390 gen, N3 HUX C NPUMUPEHU-
em cTopoH 737 nnun 13,6%, 13 Hux:

- MmpoBoe cornaweHue 108 pen;

- B nopAagKke meanaumm 622 pena;

- B NopAAKe napTMcMnaTUBHOM npoueaypbl — 7
nen [8].

HepoctaTouyHO 3HAYMMble pe3ynbTaTbl MO YKa-
3aHHbIM KaTEropuamMm CyabAMU-NPUMUPUTENAMMN
06BACHAOTCA Pa3INYHBIMU NPUYUHAMMU:

- Hecornacme OTBETYMKA C UCKOM B LLE/IOM;

- Hecornacue CTOPOH M TPETbUX KL, NpaBa U
MHTEpecbl KOTOPbIX 3aTParMBatoTCcA, C YCA0BUSMM
MMWPOBbIX COrNalleHn;

- MaccMBHas No3nLUMA AN OTKa3 BaHKOB BTO-
pOro ypoBHA OT NPUMUPUTENbHbBIX NpoLeayp;

- HEXKeNaHWe CTOPOH MO AO0r0BOPHbIM CNopam
Nno NPUYMHE HecorsnacMa € CymmamMu, npeanso-

YKEHHbIMW MO MEeAMATMBHBIM COMTALLIEHUAM KaK
CO CTOPOHbI UCTLOB, TaK MU CO CTOPOHbI OTBETYU-
KOB;

- dnHaHcoBana HectabunbHoOCTb, be3paboTuLa
WU OTCYTCTBME Yy OTBETYMKA MOCTOAHHOIO MecTa
paboTbl.

Bcero pamoHHbIMKM cyfamu r.AnmaTtbl nepe-
[aHO Ha pacnpegeneHue ¢ gocyaebHbiM NpoTo-
kKonom — 132 mnckos, 6e3 gocyaebHoro npoTokona
— 1414 uckos [8].

AHanus nokasan, 4To paboTa cyaen-npummnpu-
TeNei B pamKax peanunsaumm NpUMUPUTENbHbBIX
npoueayp NokasblBaeT NOMOXKUTENbHbIE pe3y/b-
TaThbl.

BmecTte c Tem, M3 Bcex NOCTYNMBLUMX B cyapl T.
AnmaTbl B ICKOBOM npounssoactee —7 368 UCKOB,
cnopbl B chepe AOroBOpHbIX 06A3aTENbCTB CO-
crasnfaeT — 3 925 nckos mnm 53,2% cnopsbl B cdhe-
pe 6payHo-cemenHbIX oTHoweHu — 1 832 nckos
nnn 24,8% 4To yMEeHbLUIAET BO3MOXKHOCTb MPUMM-
peHun [8].

XoTenu Obl BbICKA3aTbCA KacaTe/bHO Ccylie-
CTBYHOLLEW NpPaKTUKM pocynebHoro yperynmpo-
BaHMA CMnopa NyTeM HanpaBJeHUA OMNMOHEHTY
npeteHsun. Mo genam, roe MMeroTca nNpeasapu-
TeNbHble MPETEH3UOHHbIE MUCbMA, MOXHO BU-
OeTb, YTO OHW cocTaBaeHbl GOPMaNbHO, NCKAIO-
YnTeNbHO ANA cyaa. ABHO BUAHO, YTO MUCbMO
COCTaBW/1 LOPUCT, FOTOBACH K cyaebHomy cnopy. B
TEKCTe 3TOro nMcbma B 6e3anstepHaTMBHOM dop-
Me YKa3blBaeTCA Ha WCMONHEeHMEe KaKoro-nnbo
06s3aTenbCcTBa. Ha Takyto NpeTeH3uto OnnoHEeHT
COOTBETCTBEHHO MOAYYaET NMPUMEPHO TaKOM e
6e3anbTepHaTMBHbLIN oTBeT. CKopee Bcero, Ha
OpYroil CTOpoHe TOXe CUAUT HPUCT, Kenatowmi
CyAuTbCA.

B nucbmax oTcyTCTBYIOT NpeasioXKeHne o npo-
BeAEeHWM neperosopos, obpalleHne K megmaTto-
py, MM60 KOMMPOMMUCCHbIE BAPMaHTbI PeLUeHUA.
XoTAa, B [A0OroBopax Mexay CTOPOHaMW MNOYTU
BCErga YKasblBaeTCA, YTO B C/y4ae BO3HUKHO-
BEHMA Cnopa, CTOPOHbI ByayT pewaTtb UX nyTem
nposeaeHnA neperosopos. Halwe mHeHne — 6a-
rogapa cyaebHbiMm opucTaM M UX COBETaM, CTO-
POHbI MepeLlarnBatoT Neperosopbl M nonagatoT
B cyabl. B utore npeacraBmTenun BcTpeyaroTca mc-
KNHOUNTENBbHO B CyAe, TONIbKO B CyAe HauyMHaloT
BbIACHATb MO3UMUMIO OAPYr Apyra, HaJlu4yme KOH-
KpPEeTHbIX AOKa3aTe/NbCTB, TO eCTb NOATBEPKAAOT
NnosiIHOe OTCYTCTBME MpeaBapuTesibHON aocyaeb-
HOM paboTbl. Hey:enn 310 ABAAETCA KayecTBEH-
HbIM OKa3aHWeM rpuanveckmx ycayr? MNpu Takom
KapTUHE, UMEHHO cyay MPUXOAUTCA pa3peLlatb
CNop, MUPUTb CTOPOHBI, He A0BoAA A0 cyaebHoro
peweHna. CTaTUCTMKA TaKKe NoATBEpPKAaeT 3TO.
Ecnm B 2018 roay, npu HanbonblLUEM KOANYeCTBe
MOCTYMMBLUMX UCKOB NPUMUPEHMEM B CyAax 3a-
KOH4YeHo 2 719 gen, To TONbKO 33 9 mecALeB TeKy-
wero roga 3 123 gena [8]. Kaxkgoe geno, 3asep-
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LUeHHOEe NPUMMUPEHNEM B CYAE, CBUAETENLCTBYET
O He MCMNo/Ib30BAaHHOM BO3MOXHOCTU Aocyaeb-
HOro YperynmMpoBaHMa cnopa U 3ps NoTPaYeHHbIX
cyaebHbIX pacxoaax.

3a MWCK/IOYEHMEeM Cc/lyyaeB, YCTAHOBIEHHbIX
3aKOHOM, CTOPOHbI NPWU 3aK/OYEHNN AOrOBOPOB
MOTYT U CaMM NpeaycMoTpeTb B HUX obsasaTtenb-
HOCTb AocyAebHOoro yperyniMpoBaHus cnopa.

CTOPOHbI TaK}Ke CMOTYT COKPaTUTb Bpems, He-
obxogmmoe gns ydactus B cyaebHbIX npoueccax.
TaK, CPOK paccMOTPEHMA CYAOM NEPBON MHCTAH-
UMM rpaXk4aHCKOro Aena yCTaHOB/EH B A4Ba mecs-
La, He cyMTan BpemMeHu, HeobxoaMmoro ansa npu-
HATUA MCKOBOTO 3asBIEHMA K NMPOU3BOACTBY CyAa
(nAaTb paboumnx AHel) M NpoBeaeHUA NOATOTOBKM
aena Kk cyaebHomy pasbupartenbctey (He nosa-
Hee ABaaLaTV paboumnx gHen). MNpun sTom cneayet
YYECTb, UTO pelleHmMe cyaa obKanyeTcs B Te4eHne
OZHOro MecALa C MOMEHTA BbIHECEHMA peLleHns
cy4a B OKOHYaTenbHoOW popme; B cyae anennsaum-
OHHOW WHCTaHUMM - B TeYeHne AByX mecAaues. B
KacCauMOHHOM MopsiaKe - B TeYeHWe LecTn me-
caues [11].

Tak, B cneunanmM3MpoBaHHOM MeXpPaoHHOM
aAMUHUCTPATUBHOM Cyde paccMaTpuBaloTcsa af-
MUWHUCTPATUBHbIE Aena Mo OCnapuMBaHMIO NPOTO-
KOJIOB UTOTOB MO rocyAapCTBEHHbIM 3aKynam.

CornacHo n.n. 1) n.2 c1.138 ANMK PK, cyn BbI-
Hec onpegeseHve O BO3BPALLEHUW MUCKa ecau
NCTLOM He cobntoAeH YCTaHOB/IEHHbIN 3aKOHOM
ONA AaHHOW KaTeropuun aen nopagok gocyaebHo-
ro yperyampoBaHua criopa M BO3MOXKHOCTb NpU-
MEHEHWS 3TOro NopsA/iKa He yTpayeHa.

CornacHo n.7, 9 ctatbn 47 3akoHa PK «O ro-
CYOapCTBEHHbIX 3aKyMnKax», B C/ly4ae Hecornacus
C peleHnem YNoJHOMOYEHHOro opraHa, Mpu-
HATbIM B COOTBETCTBMM C MYHKTOM 6 HacTosLLEN
CTaTbW, NOTEHLUMANbHbIMA NOCTaBWMK Brpase 06-
’Ka/10BaTb €ro B anenAuMOHHYH KOMUCCHUIO B MO-
pAfike, NpeaycMOTPEHHOM 3aKOHOAaTe/bCTBOM
Pecnybnnkmn KasaxctaH o rocyZapcTBeHHOM ay-
ante n GUHAHCOBOM KOHTpOJIE.

JocynebHblit NoOpsAAoK yperyiMpoBaHusa cho-
pOB, NPeAYCMOTPEHHbI HAaCTOALEN CTaTbeN, AB-
naetca ob6sa3atenbHbIM.

Opyroli npumep, B panoHHbIN cyg No2 Ays-
30BCKOrO paioHa ropoga Anmatbl NOCTYNUA UCK
O B3bICKAaHMW 3a40/IKEHHOCTM MO AOrOBOPY Ha
npeaocTaBneHne 3aiima. JaHHbIA UCK NOANEXRUT
BO3BpaTy MO CAeAyOWMM OCHOBAHUAM.

CornacHo nognyHkTy 1) yactu 1 crtatbm 152
MK, cyn Bo3BpallaeT UCK, ec/im UCTLOM He COo-
61t04€eH YCTAaHOB/IEHHbIN 3aKOHOM ANs AaHHOWM
KaTeropum gen Unu npeayCMoTPEHHbI O0roBo-
POM CTOPOH MOpPALOK aocyaebHoro yperyampo-
BaHWA CNopa ¥ BO3MOMKHOCTb MPUMEHEHUA 3TOro
nops/ika He yTpayeHa.

CornacHo nyHKTy 4 lMopAagKa 3akAveHna go-
roBopa O nNpeaocTaBNEHUM MUKPOKpeauTa, B

TOM umncne TpeboBaHUI K copepraHnto, opopm-
NleHnto, 06s3aTe/IbHbIM YCI0BMAM [OroBOpa O
npefocTaBAeHUN MUKpoKpeamTa, Gopmbl rpadpu-
Ka noraweHua MWKPOKPeAUTa, YTBEPXKAEHHOTrO
noctaHosneHnem [lpaBneHna HaumoHanbHOro
BaHka Pecnybnunkmn KasaxctaH ot 29 Hosbpa 2019
roaa Ne 232 (manee MocTtaHOBNEHME), OrOBOP O
npefocTaBAeHUN MUKPOKPeANTa, He CBA3AHHOTO
C OCylLecTBAeHWEM npeanpuHUMATENbCKOM ae-
ATENbHOCTM, COAEPKMUT MOPALOK [OoCyAebHOro
YPEerynnpoBaHua 3af0mKeHHocTn [12].

Mcxonsa n3 matepuanos UCKa, NpesyCMOTpPeH-
HbI MOPALOK HanpaB/eHUA 3aeMLLUKY YBeAOM-
JIeHUsi 0 HeOHXOAMMOCTU NoralleHNs 3340/ KeH-
HOCTW CTOPOHOM UCTUA He cobatoaeH, YTo Hapy-
WwaeT NopaaoK, yTBepKAeHHbIN [ocTaHoBNEHU-
em.

Bonee TOro, U3 NMPUAONKEHHBIX K WUCKY OOKY-
MEHTOB c/lefyeT, YTO paHee Mo TPebOoBaAHMIO UCT-
LA YYMHANACb WUCMNONIHUTENIbHAA HaAMWUCb HOTa-
puycom, KoTopas bbl1a OTMEHEeHa Ha OCHOBaHUM
BO3parKeHMA OTBETUYMKA.

YYMHEHMEe UCMONHUTENbHOW HagnucK ceuae-
TENbCTBYET O BO3MOXHOCTWM pa3pelleHua AaH-
HOro criopa BO BHecygebHOM nopsake, nocne
YTOUHEHMA TeKyLLen 3a01KEHHOCTU MO UTOram
AocyaebHbIX MeperoBopoB C OTBETYMKOM, MyTEM
NMOBTOPHOIO 06pPALLEHNA K HOTAapWUycCy 3a MCMOS-
HUTENbHOW Haanucu. JaHHaA BO3MOXKHOCTb He
yTpayeHa.

Takum obpasom, BBMAY TOTO, YTO UCTLOM He
cobntopeH gocyaebHbIM NOpAdoK yperyimposa-
HMA CNOpa M, TaKaa BO3MOXHOCTb He yTpayeHa,
a TaK)Ke OTCYTCTBME CCbIJIOK Ha BbllleyKa3aHHble
[O0Ka3aTeNbCTBa B MICKOBOM 3aABNEHWUM, U HE NPU-
JIOXKEHWEe MX K UCKY ABNAIOTCA OCHOBaHWEM Ans
BO3BpaTa MCKOBOIO 3aABEHMS.

Ha ocHOBaHWM M3N0XKEHHOTO cya onpeaenun,
WCK O B3bICKAHWW 33a[0/KEHHOCTU MO [0roBOpPY
Ha NpegocTaBieHne 3aiMa - BO3BPaTUTD.

Bo3BpalueHMe UcKa He NpensaTcTByeT NOBTOP-
HOMYy O6palLEeHMNIO UCTLA B CYA C MCKOM K TOMY
K€ OTBETUYMKY O TOM Ke npeameTe M Mo TEM Ke
OCHOBAHMAM, ecin UM byaeT ycTpaHeHo gony-
LLleHHOe HapyweHue [13].

OfHaKo, B cyAebHOM NpaKTuKe, cyabl AaHHble
TpeboBaHMA BO BpemMsa cyaebHbIX CNOPOB TONKY-
0T NO-pa3HOMY.

B cBA3K Cc Yem cyA, fan pa3bACHEHME MO cneany-
IOLLLM BOMPOCaM:

1. B cnyyae Hecornacma ¢ peweHnem yrnoaHo-
MOYEHHOro OpraHa, NPUHATLIM B COOTBETCTBUN C
NyHKTOM 6 cTaTbl 47, NOTEHLUMaNbHbIN NOCTaB-
WMK 0o obpalleHna B cyd AONXKEH n obxano-
BaTb €ro B aneNALMOHHYI0 KOMUCCUIO B MOPAA-
Ke, NpefycMOTPEHHOM 3aKOHOAaTenbCcTBOM Pe-
cny6amnkm KasaxctaH o rocyaapCTBEHHOM ayanTe
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M GUHAHCOBOM KOHTPO/IE;

2. B cnyyae obrkanoBaHWe MOTEHLMA/IbHbIM
MOCTaBLLMKOM peLleHne YNOoJHOMOYEHHOIO Op-
raHa B anennAUuMOHHYID KOMMCCUMIO MO0 BbI-
LeCTOALWMM OpraH, SO/MKEH M NOTEHUNAbHbIN
NMOCTaBLLMK A0XAATbCA NMPUHATLIX PELIEHUN Bbl-
LIeCToALLEero opraHa Ao obpauleHuna B cyaebHble
opraHbl;

3. YuutbiBaa n.9 ctatbun 47 3akoHa PK «O rocy-
[aPCTBEHHbIX 3aKynKax», AocyAebHbIA NopaaoK
YPEeryanpoBaHMa CcnopoB, NpPeayCcMOTPEHHbIN
HacTosALLEN cTaTbeln, ABAseTca 0bA3aTeNibHbIM, B
CBA3K c Yem, 06A3aH N cya npumeHuT n.n. 1) n.2
c1.138 AMMK PK, B cnyyae He cobnogeHun no-
TEeHLMaIbHbIMW NOCTABLUMKAMM BbllEYKa3aHHbIX
TpeboBaHum[14].

Mpwn yTBEPKAEHUN CYAOM OAHOrO M3 YKasaH-
HbIX CNOCO60B NPUMUPUTENBbHbIX MPOLLEAYP: aKTbl
no Aenam, OKOHYEHHbIM MMPOBbLIM COMALLEHU-
eM, cornaweHnem ob yperyinposaHuM criopa B
nopsagke meguaummn unam cornalleHnem ob ypery-
JIMPOBAHUK cropa B NopAAKe NapTUCMMATUBHOM
npoueaypbl Cya0M BbIHOCUTCA COOTBETCTBYIOLLEE
onpegeneHne, KOTOPbIM YTBEPKAAETCA cornalle-
Hue 06 yperynmpoBaHUKM cnopa, Hanpumep, B No-
pALKe megmaumu, U NPoM3BOACTBO MO Aeny npe-
KpawaeTca. Takum 0bpasom, peLueHme cygom no
nosoAy npas 1 06s3aHHOCTEN CTOPOH He NPUHK-
maeTcA. YKazaHHOe O3HayaeT, YTo Npu 3aKaoye-
HUWU NPUMUPUTENBbHBIX Npoueayp HeT BUHOBHOM
M NpPaBoOi CTOPOHbI, MOCKONbKY CTOPOHAMWU A0-
CTUraeTcss KOMMNPOMMCCHOE pelleHMe Ha OCHOBEe
nobposonbHoOro cornacua [15].

Tak, B paiioHHOM cyae Ne2 Ays30BcKOro pai-
OHa ropoga AnmaTbl PacCMOTPEHO rparkaaHCKoe
aeno no ncky TOO «M» K H. 0 B3bICKaHWUM 3a40-
YKEHHOCTU.

B xome cyaebHoro pa3bupartenbcTBa no Bbl-
LUeyKa3aHHOMY TpaXAaHCKOMYy fgeny, OT CTOPOH
NOCTYNUAO XO0AaTalcTBO 06 yTBEPKAEHUN MUPO-
BOro cornalweHus, c npocbboi ytBepamnThb ero. Mo
YCNI0BUSIM COTNALLEHMA CTOPOHbI AOrOBOPU/IUCH:
Ha MOMEHT NOAMNMUCAHUA HACTOALLEro cornawle-

HUS OTBETYMK MpPU3HAET WMCKOBble TpeboBaHUA
MCTLA O B3bICKAHUU AEHEXHbIX CPeACTB B pa3me-
pe 450 000 TeHre u 0ba3yeTcs onnaTUTb CyMMmy
330/1)KEHHOCTU B CPOK. B cBOO oyepeapb ucTel,
OTKa3blBAeTCA OT CBOWMX MCKOBbIX TpeboBaHW B
NoJIHOM obbeme.

[0 yTBEpKAEHMA cornalleHunsa cya pasbACHUN
CTOpPOHaM NpaBoBble MOCNEACTBMA €ro 3aK/to-
yeHuAa. B cnyvae HencnonHeHna CtopoHamu yc-
nosuin CornalleHunii, CTOPOHbI BNpaBe MNOMY4YUTb
WCNONHUTENbHbIN NIUCT B CyAe COrfacHo cT. 178
IMK. B cuny nyHKTa 5 ctatbm 277 MK PK, cya npe-
KpallaeT Npou3BOACTBO NO AeNy, eC/N CTOPOHbI
3aK/IOYUIN MUPOBOE COT/TALLIEHNE U OHO YTBEPIK-
AeHo cygom [16].

B untore, npu HecobaoaeHUN NNLOM NpeTeH-
3MOHHOrO NOpPAAKA YPeryimpoBaHMa CNopoB BO3-
HWKAIOT ABa MPOLLeCcCyasbHbIX NOCAeACTBMA ANA
NOTEHUMANBHOIO UCTLA — 3TO UCK MOANEKUT BO3-
BPaLLEHMIO, @ B C/ly4ae NPUHATUA K NPOU3BOACTBY
ocTaBneHuto 6e3 paccmoTtpeHus. MNpu aHanumse
onpeseneHnii 0 BO3BPALLEHMN WMCKOBOrO 3afB-
JIEHUI YCTAHOB/IEHO, YTO MYHKT HecobawoaeHusn
pocyaebHoro nopsaKa yperyamposaHusa crnopa
no Tem KaTeropuam gen, rae Takon NopAanoK AB-
naeTtca 06A3aTeNbHbIM - O4HO U3 TPEX YacTbIX OC-
HOBAHWI BO3BPALLEHMA UCKOBOTO 3asaBAeHMA. He-
obxoanmo 3HaTb, YTo cobatogeHme gocyaebHoro
nopsAgKa yCTaHOB/IEHO OTAE/IbHbIMU KOAEKCamMu
W 3aKOHaMMU, rae NPAMO NpesyCMOTPEHO yC/ioBUue
0 TOM, YTO Mpexae 0b6palLaTbca B CY4 C MCKOM,
CTOPOHbI A0/MKHbI MPOWUTM [aHHyl npoueaypy
yperynnposaHua crnopa.

K maTtepmanbHbiM ke MocneacTBUAM OTHO-
CUTbCA TO, YTO U B TOM U B APYroM C/ay4vae ucred,
BCE KE& He J/INWAETCA BO3MOMKHOCTU 3aLLUTUTb
CBOW MHTepec, Tak BO3BpaLLeHNe NCKOBOro 3aAB-
IeHMA 1 OCTaB/ieHMe ero 6e3 pacCMOTPEeHUsA He
npenAaTcTByeT NOBTOPHOMY OBpPALLEHMIO C TaKUM
e TpeboBaHMEM nocne OCyLEeCTBAEHUA Mepo-
NpPUATUIA No focyaebHOMY yperyampoBaHuto cno-
pos.
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Pecnybauka KasaxcraH, r. Aamarbi

Hay4Hsili pykosodumernos — Unvsacosa K.M.,

0.10.H., 2nasHbIl Hay4YHbIli compydHuk HUW yuacmHozo npasa,
akademu4ecKuli npogheccop Buicwell wKonbl npasa «30inem»
Kacnulickoeo obwjecmeeHH020 yHUBepcumema,

Pecnybauka KazaxcmaH, e. Aamamel

HEKOTOPBIE AKTYAJZIbHbIE BOMPOCHI MEPEXOAA NO
PAHEE 3AKNIOYEHHbIM KOHTPAKTAM HA YC/10BUA

HEAPONOJ/Ib3OBAHUA, NPEAYCMOTPEHHbBIE KOOEKCOM

PECMYB/IMKU KASAXCTAH OT 27.12.2017 T.
«O HEAPAX U HEAPOMOJ/Ib3OBAHUWU»

AHHOTauumA

NpaBoBoe perynnpoBaHue OTHOLUEHWM, BO3HUKaOWMUX B ccbepe HEOPONO/Ib30BaHNA, UMEET BaX-
HOe 3Ha4yeHue 419 SKOHOMMYECKOro 1 COLMaNbHOro pa3eBnTmA KasaxcTaHa, Tak COrnacHo CT. 6 KOHCTu-
TYUUN HapOo4 ABNAETCA COBCTBEHHUMKOM TaKOro npnpoaHOro pecypca Kak Heapa. OaHUM 13 acneKkTos
NpPaBOBOro pPery1inpoBaHnA YyKa3aHHbIX OTHOLWEHWNA ABNAETCA BOMNPOC O KOHTPAKTHOM pexnme an06-
peTeHuA Nnpasa HeApPONnoab30BaHUA. KOHTPaKTbl HA HEAPOMNO/b30BaHWE NPU3HABA/IMCb OCHOBAHMAMM
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BO3HMKHOBEHMA NpPaBa HeAPOMNO/Ib30BAHUA YXKe Ha CaMbiX PAHHWUX 3Tanax rocy4apCcTBEHHOW He3aBu-
cumocTm KasaxcraHa. B ;aHHOM cTaTbe paccMaTpuBalOTCA HEKOTOPbIE aKTyasibHble BONPOCHI Nepexoaa
No paHee 3aK/YEHHbIM KOHTPAKTaM Ha YC/I0BMA HeApOMno/ib30BaHUA, NpeaycMmoTpeHHble Kogekcom
Pecnybaunkn KasaxctaH ot 27.12.2017 r. «O Heapax 1 HeAPONOAb30BaAHUN Y.

KnioueBble cnoBa: HeapoMnoib30BaHWE, NPUPOAHbIE PECYpPCbl, HeAPa, KOHTPAKTHBIN PeXUM, HO-
Bble YC/IOBUA HEAPOMNO/b30BaHMA, NOATOTOBUTENbHbIN NEPUOL, MECTOPOXKAEHNE, TUMOBON KOHTPAKT,
MOZEe/IbHbIA KOHTPAKT, YI1eBOA0POAbI.

A.B. bekxaH
Kacnuit KoFampbliK yHUBepcUTeTi
«Dpinet» ¥oFapbl KYKbIK MeKTebiHiH, 4 Kypc CTyAeHTi,
KasakcraH Pecnybaukacol, AnmaTbl K.

«KEP KOMHAYbI YXOHE EP KOMHAYbIH NANAANAHY TYPA/IbI» KA3AKCTAH
PECMYB/IMKACBIHbIH, 2017 XbINFbl 27 XENTOKCAHAAFbI KOAEKCIHAE KO3AENTEH KEP
KOMHAYbIH NAAOANAHY EPEXENEPIHE BYPbIH }XACANFAH KENICIMLIAPTTAP BOMbIHLUA

KOLYAIH, KEWBIP ©3EKTI MOCENENEPI

AHnparna

ep KoOMHayblH narganaHy canacblH4A TYbIHOAWTbIH KaTblHACTapAbl KYKbIKTbIK PeTTeyaiH,
Ka3aKCTaHHbIH, SKOHOMMKAbIK }KaHE 21IeYMETTIK AaMybl YLIiH MaHbI3bl 30p, cebebi KOHCTUTYUMAHBIH,
6-0abblHa ColMKeC XasblK Kep KOWHaybl CUAKTbl TabUFU pPecypcTbiH, MeHLWiK neci 6onbin Tabbina-
Abl. KepceTinreH KaTbiHacTapAbl KYKbIKTbIK PeTTey acnekTifiepiHiH 6ipi ep KOWHayblH nanganaHy
KYKbIFbIH CaTbIN aNyablH KeNiCiMILIaPTTbIK PEXMUMI Typanbl macene 60bin Tabblnaabl. ep KOMHaybIH
nanganaHyfa apHanfaH Kenicimwaptrap KasaKCTaHHbIH MEMJIEKETTIK TayencisairiHiH, eH epTte
KeseHaepiHae Kep KOMHayblH NanganaHy KyKblIfblHbIH, TyblHAAYblHA Heri3 60abin TaHblAgbl. Ocbl
MaKanaga «ep KOMHaybl KoHe »Kep KOMHAyblH NaiganaHy Typanbi»KasakctaH PecnybnKacbiHbIH,
2017 binfFbl  27)KentokcaHAafbl KodeKciHae Ke3aenreH Kep KOMHayblH nahganaHy epexkenepiHe
OYpbIH *KacanfaH KenicimwapTrap 60MbIHLIA KeLwyaiH Kelbip e3eKTi macenenepi KapacTbipblnagbl.

Tyiingi cesgep: ep KoMHayblH NanaanaHy, Taburm pecypcrap, ep KonHaybl, KeNicimwapTTbIK,
PEeXMM, Kep KOWHAyblH NanganaHyablH, KaHa LWapTTapbl, AaWblHAbIK Ke3eHi, KeH OpHbI, YArifiK
KenicimwapT, MOAeNbAiK KenicimwapT, KemipcyTeKTep.

A.B. Bekzhan
fourth year student of Adilet Law School,
Caspian Social University,
the Republic of Kazakhstan, Almaty

SOME TOPICAL ISSUES OF TRANSITION UNDER PREVIOUSLY CONCLUDED CONTRACTS TO
THE TERMS OF SUBOIL USE PROVIDED FOR BY THE CODE OF THE REPUBLIC OF KAZAKHSTAN
DATED DECEMBER 27, 2017 "ON SUBSOIL AND SUBSOIL USE”

Abstract

The legal regulation of relations arising in the field of subsoil use is important for the economic and
social development of Kazakhstan, since according to Article 6 of the Constitution, the people are the
owners of such a natural resource as the subsoil. One of the aspects of the legal regulation of these
relations is the issue of the contractual regime for the acquisition of subsoil use rights. Subsurface use
contracts were recognized as the grounds for the emergence of the right of subsurface use already at
the earliest stages of the state independence of Kazakhstan. This article discusses some topical issues
of transition under previously concluded contracts for subsurface use conditions provided for by the
Code of the Republic of Kazakhstan dated December 27, 2017 "On Subsoil and SubsoilUse".

Keywords: subsurface use, natural resources, subsoil, contract regime, new conditions of subsur-
face use, preparatory period, deposit, standard contract, model contract, hydrocarbons.

KOHTpaKTHbIM pexmnm OocyLLecTBNeHUA onepa-  BaHuu» (ganee — Kogekc o Hegpax) [1], nmeer
LW NO HeAPONONb30BaHMIO, NPEAYCMOTPEHHbIA  CYLLECTBEHHblE pa3nvuvA. B KasaxctaHe B Ha-
B paHee OeiCTBOBaBLUEM 3aKOHOAATENIbCTBE U B cToAlllee Bpemsa AeWCTBYIOT 60ablioe Koaude-
Kopekce Pecnybnvkn KasaxcTaH oT 27 gekabpA  CTBO KOHTPAKTOB, KOTOPble 6bliv 3aKNt0OYEHbI 40
2017 r. Ne 125-VI «O Heppax M Hegpononb3o-  BcTynaeHus B cuny Kogekca o Heapax. B cuny ra-
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paHTUI cTabUNbHOCTWU, KOTOPble MMEIT Heapo-
Nno/sb30BaTENIN, YC/IOBUA pPaHee 3aK/AUYEHHbIX
KOHTPaKTOB CTabWAM3nMpoBaHbl Ha OCHOBaHUMU
nonoxexHun ct. 30 3akoHa PK oT 24 uioHs 2010 .
«O Hegpax M Heapononb3oBaHUMY» (danee — 3a-
KOH o Heapax 2010 r.) [2], aelicTBMe KOTOPOI CO-
XpaHeHO Ha ocHoBaHuu N. 14 c1. 277 Kogekca o
Hegpax [1].

KOHTPaKTHbIN pPEeXXMM, YCTaHOBJIEHHbIN Ko-
OEKCOM O Heapax, NpeaocTaBnAeT Heaponosb-
30BaTe/NIAIM HEKOTOpble MPeuMyllecTBa, B cpaBs-
HEHWM C paHee AelCTBOBABLIMM 3aKOHOAATE/b-
cTBoM. TaKMe npenmylLLecTBa MOryT CTaTb OAHOM
M3 MPUYMH, MO KOTOPOMN HeAPONOb30BaATENM MO
paHee 3aK/YEHHbIM KOHTPAKTamM MOryT nepei-
TM Ha HOBbIE YC/I0BUA HEAPOMNO/Ib30BaHUA, Npea-
ycmoTpeHHble KogeKkcom o Hegpax.

K npeumyliectBam KOHTPAKTHOIO peXKuma,
npeaycMmoTpeHHoro Kogekcom o Hegpax, Ha
Halw B3rns4, MOTyT 6bITb OTHECEHbI NOMOMKEHUSA,
OTHOCALLMECA K MOAroTOBMUTE/NIbHOMY Mepuoay,
K BOMPOCY O BO3/I0MEHWW Ha HeapOono/ab3oBa-
Tenen o06a3aTeNbCTB MO HECEHWUID PAcXoAoB Ha
0byyeHMe Ka3axCTaHCKMX KaZ4poB, Ha HayYHO-UC-
cnefoBaTeNibCkMe, Hay4yHO-TEXHUYECKMe U (1an)
ONbITHO-KOHCTPYKTOPCKNe paboTbl (HUOKP), a
TaKXe Ha ¢MHaAHCMpPOBaHME COLMANBbHO-3KOHO-
MMYECKOro PasBUTUA PErMoHa U Pas3BUTUS ero
MHOPACTPYKTYpbI.

TaK, NO KOHTPAKTy Ha pa3Beaky U A06bluy
M MO KOHTPAKTy Ha gobbiuy B cT. 118 Kogekca o
Heapax npeaycMOTpeHa BO3MOMKHOCTb 3aKpe-
NnjaeHnsa NOAroTOBUTE/IbHOrO Nepuosa Ha CpoK
no Tpex net [1]. B TeyeHMe NOArOTOBUTENBHOTO
nepuvoaa, ABASAIOLLErocs MPOMENKYTOYHbIM 3Ta-
NomM Mmexagy nepuogom pasBeakuM M Nnepuosom
[06bl4M NO KOHTPAKTamM Ha pa3BeaKy U A06bluy
W npegBapuTesbHbIM 3Tanom AfA npoBeaeHus
[06bIYHbIX PaboT MO KOHTPaKTam Ha A06bluy
YyrNeBOA4OPOAOB, HeAPONo/b30BaTENb  MOMKET
OCYLLECTBNATb OMnpeaeneHHble BuAbl paboT, Ko-
TOpble NO3BOMAOT eMy NOAroTOBUTHLCA K Nepuo-
Ay pobblun. Tak, cornacHo n. 2 ct. 118 Kogekca o
Heapax NoAroTOBUTE/bHbIN Nepuos AaeT Heapo-
No/Ib30BaTEN0 BO3MOXHOCTb NOArOTOBUTb NpPO-
€KT pa3paboTKM MeCTOPOXKAEHUA, ABNAIOLLMACA
NPOEKTHbIM JIOKYMEHTOM A5 nepuoaa Aobbiun,
YTBEPAUTb M NPOBECTU HEOOXOAMMYIO SKCMEPTH-
3y Takoro npoekTa [1]. MNoArotoBUTENbHbLIN Ne-
puog, AaeT TaKKe Hegpononb30BaTe Il BO3MOXK-
HOCTb MpoBecTU paboTbl, KOTOpPble HEOBXOAMMbI
Ona obycTpoOMCTBA MECTOPOXKAEHMUA, a TaKkKe
[06bIBaTb NosiesHble MCKonaemble B obbemax,
KOTOpble He npeBblllatoT 06bembl A06bIBAEMbIX
Nosie3HbIX UCKONAaeMblX Npu NPoBeAeHUN NPoo6-
HOM 3KcnayaTauuu mectopoxkaeHus. [obbisa-
emMble B TeyeHWe MNOoAroTOBUTENIbHOrO nepuoaa
yrneBogopoabl Npu 3TOM A0/KHbI MOCTaBAATLCA
Ha BHYTPEHHWUI pbIHOK KasaxcTaHa, Kpome Toro

obbema A06bITbIX YINEBOAOPOAOB, KOTOPbIN He-
obxoanMm ana COBCTBEHHbLIX TEXHO/IOTMYECKUX
HYXX[ Heapononb30BaTeNA UAWU NOONEKUT CHMU-
raHuio B COOTBETCTBMMU C TpeboBaHMAMK KogeKca
0 Heapax.

Opyrum npevmyLlecTBOM KOHTPaAKTHOro pe-
*MMa no KoaeKkcy o Heapax No KOHTPAKTam Ha
pa3BeaKky M A06bluy yr1eBoAOpPOAOB ABAAETCA
TO, YTO B NEpPUOA pPa3BefKM Ha HeApPOno/b30Ba-
TeNA He BO3/1aratoTcsA TakMe 06M3aTeNbCcTBa Kak
HeceHMe pPacxofloB Ha 0byyeHMe Ka3axCTaHCKUX
KafpoB, Ha pMHaAHCMpOBAHME Hay4YHO-UCCNeno-
BaTe/IbCKMX, HAYYHO-TEXHUYECKMX U (MAK) onbIT-
HO-KOHCTPYKTOPCKMX paboT (HUOKP), a Take Ha
dMHaHCMpOBaHME COLMAIbHO-3KOHOMUYECKOTO
pPa3BUTUA PErMOHa U Pa3BUTUA ero MHPPaCTPYK-
Typbl. CornacHo nonoxeHuam ct. 129 Kogekca o
HeApax yKasaHHble 06A3aTeNIbCTBa MO KOHTPAKTY
Ha A06blvy BO3MaraloTcA Ha HeApPOno/b3oBaTens
B Nepuog, A06bI4M, HauMHanA co BToporo roaa [1].

OcBoboxaeHne Heapononb3oBaTens B nepu-
04, pa3BeaKu M B NepBbli rog nepuosa 4o6b14n
OT HeceHua dMHaAHCOBbIX 06A3aTeNbCTB Ha 0by-
yeHne, HWOKP v pa3sBuTtre perMoHa ABAAeTCA o4 -
HUM M3 CTUMYNOB ONA Nepexoga HeaApono/b3o-
BaTesei Ha HOBble YC/I0BMA HeApOno/ib30BaHMUsA
B COOTBETCTBMW C TUMOBbIMW KOHTPaKTamu. B num-
TepaType OTMeYaeTCA, YTO eXKerogHble pacxoabl
HeapOono/b30BaTe A Ha 0OyYeHMe Ka3axCTaHCKMX
KagpoB M Ha Hay4HO-UcciegoBaTenbCKue pabo-
Tbl HEAPOMNOAb30BaTENM MOXKET AoxoanTb 40 100
TbiC. 40NN1ApPOB (HE MeHee O4HOro NpoLueHTa oT
€XKeroAHbIX MHBECTULMIA NO KOHTPAKTY). Pacxoabl
HeApOonoab30BaTeNIA HA COLUMANbHO-3KOHOMMYe-
CKOe pa3BUTUE pPernoHa B cpegHem COCTaBAAKT
ewe 100 Tbic. gonnapos [3].

KogeKc o0 Hegpax npeaycmaTpuBaeT BO3IMOXK-
HOCTb Nnepexoda NO paHee 3aK/JYEHHbIM KOH-
TPaKTam Ha HOBble YC/I0BUA HEAPOMO/Ib30BaHUA
nyTeM 3aKAKO4YEHUA TUMOBOrO KOHTPaKTa. Takue
NONOXeHUA cogepaTtca B nyHKTax 32-35 cT1. 278
Koaekca o Hegpax [1]. BmecTe c Tem, cnegyet oT-
METWUTb, YTO MO OCHOBAHMAM WU YC/NIOBUAM, Npes-
YCMOTpPeHHbIM B NyHKTax 32 1 33 cT. 278 Kogekca
O Hejpax, B HacToALLee Bpema HeAponob30Ba-
TEIM HE MOTYT MepenTn Ha HOBble YCA0BMA He-
Apononb3oBaHuA. MpuunHol aToro ABaseTca To,
4YTO O/1A paHee 3aK/IIYEHHbIX KOHTPAKTOB nepe-
X0, Ha HOBble YCNOBMA HeApPONO0Ab30BaHUA, CO-
rMacHO YKa3aHHbIM HOpMaMm, AOMYCKANCA B Teye-
HMe BOCEMHaAALATM MecCALEeB CO AHA BBeAEHUA
Kogekca o Hepgpax aencrteme. CornacHo n. 1 cT.
277 Kogekca o HeZpax, 3a UCKAKOYEHMEM OTAe b-
HbIX Hopm, KoaeKkc BBeaeH B AelicTBME MO UCTe-
YEHUU LWECTU MecALLeB Noc/ie AHA ero nepsoro
oduumnanbHoro onybnnkosaHua [1]. datoi ero
nepsoro opuumManbHOro onybanMKoBaHMA ABNAET-
ca 28 pekabpa 2017 r. CooTBeTcTBEHHO, KogeKc
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0 Hepgpax, 3a UCKAOYEHNEM OTAENbHbIX ero no-
NOXeHWUI, BcTynua B cuny 29 mtoHsa 2018 r. Bo-
ceMHaguaTb mecAaueB co gHA BBeaeHnAa Kogekca
0 Heapax aenctene UcTeknn 29 agekabpa 2019
r. C yKasaHHOW AaTbl, COOTBETCTBEHHO, Henpo-
Nno/sb30BaTENIN He MOTYT OCYLLECTBUTb MEPEXOA,
Ha HOBbIEe YC/IOBMA HEAPOMNO/b30BAaHUA B COOT-
BETCTBUM C MONIOKEHUAMMW, NPEeLYCMOTPEHHbIMM
B NyHKTax 32 n 33 c1. 278 KogeKca o Heapax. Tak,
Ha OCHOBaHWU nonoxeHuit n. 32 cT. 278 Kogekca
0 Heapax Heaponosb30BaTENAM, OCYLLECTBAAB-
WMM MO paHee 3aK/IIOYEHHbIM KOHTPaKTam zes-
TEeNIbHOCTb MO pa3Be/Ke Yr/1eBOA0POA0B, MOXHO
6b110 A0 29 aekabpa 2019 r. nepeiTM Ha HOBble
YCNOBMA HeAPONOo/b30BaHMA NMyTeEM 3aK/koue-
HMUA KOHTPaKTa Ha pa3BeaKy v obblyy B HOBOM
pefaKkunun, paspaboTaHHOro B COOTBETCTBUM C
TUMOBbLIM KOHTPAKTOM Ha pasBedKy W Ao06bluy
yrnesogopoaos. Ha ocHoBaHMM NonoxeHui n. 33
CT. 278 KogeKca 0 Hegpax HeaAponoab3oBaTenn,
KOTOpble OCYLLEeCTBAAAN AeATe/IbHOCTb MO pas-
BEeZKe YrneBoAOpPOAO0B MO paHee 3aK/YEHHbIM
KOHTpaKTam, 4o 29 aekabpa 2019 r. umenu npaso
Ha O4HOKpPaTHOe NpoAJ/ieHne Nepuosa pasBeaku
6e3 cobntoaeHna TpeboBaHMiM No obLLel Nnpoaon-
YUTENbHOCTM Nepmnoaa pasBesKu, Kotopble npea-
YCMOTpEeHbI NyHKTamu 2 1 3 cT. 117 Koaekca [1].

B HacToAllee Bpema Heaponosib30BaTeIn CO-
XPaHWM MPaBO MeperTU Ha HOBble YC/IOBUA He-
ApOno/ib30BaHMA B COOTBETCTBUM C MOJIOKEHUAMM
nyHKTOB 34 1 35 cT. 278 Kogekca o Hegpax. Paccmo-
TPUM YC/IOBUSA, MPU HANMUYUM KOTOPbIX HEAPOMNOb-
30BaTe/IN MOTYT MepenTn Ha HOBble YC/IOBUSI He-
OPON0/Ib30BaHMA COMTACHO YKa3aHHbIM HOpMaM.

CornacHo n. 34 ct. 278 KoaeKkca o Hegpax He-
OpOnosib30BaTeNIM NO paHee 3aK/IH0YEHHbIM KOH-
TpaKTam Ha pa3BeaKy MOryT NepemnTn Ha HOBble
YCN0BUA HEAPOMO/Ib30BAHMUA NYTEM 3aK/IOYEHMUA
KOHTpaKTa Ha A406bluy yrneBogopoaoB, KOTOPbI
COOTBETCTBYET TMNOBOMY KOHTPAKTy, Npu onpe-
OeNeHHbIX ycnoBuAX.K TaKMmM yC/lOBUMAM OTHO-
cAaTca cneayowme: 1) Hegpononb3oBaTenb paHee
He nepellenHa yCc/l0BMA HEAPONOSb30BAHUA Ha
OCHOBAHMM MOJIOXKEHNIN NYHKTOB 32 1 33 cT. 278
Kogekca o Hepdpax; 2) Heaponosib3oBaTesiem B
paMKax paHee 3aK/IlYEHHOro KOHTPaKTa COCTaB-
NIEH U YTBEPXKAEH OTYET N0 NOACYETY 3aNacoB Me-
CTOPOKAEHMA, KOTOPbIN MOAYYMA MONOKUTENb-
HOe 3aK/loYeHWe rocyaapCcTBEHHOM 3KCNEepPTU3bl
Heap; 3) y HeAponoib3oBaTe A MO paHee 3aK/to-
YEeHHOMY KOHTPAKTY OTCYTCTBYIOT HEYCTPAHEHHbIE
HapylweHns 06a3aTeNbCTB,YKa3aHHble B yBEAOM-
JIeHMM KomneTeHTHoro opraHa [1]. OueBugHo,
YTO OTYET NO MOACYETY 3aMaCOB MECTOPOKAEHMA
MOXeT BbITb COCTABAEH MOC/E TOro, KaK cAeNaHo
KoMMepyeckoe 0bHapyKeHne MeCTOPOKAEHUA U
npoBeAeHbl OLEHOYHble PaboTbl.

Mpu Nnepexoae Ha HOBble YC0BUA HEAPOMO/1b-
30BaHMA, B C/ly4ae ec/iv NO paHee 3aKNo4EeHHOMY

KOHTPaKTY Obl/IN OTKPbITbl HECKO/IbKO MECTOPOXK-
OEHWUIN, Heaponosb30BaTEND COMMACHO MONo-
¥eHuam n. 34 c1. 278 Koaekca o Heapax npeno-
CTaBNAETCA NPABO 3aKNOYUTb OAMH KOHTPAKT Ha
£06bl4y YBC MM NO KarKAOMY MECTOPOXKAEHUIO
3aKN0YNTb OTAENbHbIN KOHTPAKT [1].

[nAa nepexona Ha HOBbIE YC/I0BMA HEAPOMNO/b-
30BaHMA COMMACHO PacCMaTPMBAEMOMN HOpPMe He-
0bxoaMmMo noaaTtb 3afAB/IEHUMEB KOMMETEHTHbIN
opraH. [JonyckaeTca nogayva TaKoro 3asaBiAeHUA
HeAponoab30BaTe/IeM He TO/IbKO B TeYEHUE CPo-
Ka 4eNCTBUA paHee 3aKIHYEHHOrO KOHTPaKTa, HO
M B TeYEeHMe ABEeHAALATU MecALEeB Nocae NpeKkpa-
LLeHMA OeNCTBMA TaKoro KoHTpakTa. CpoK pac-
CMOTPEHUA KOMMNETEHTHbIM OPraHOM 3aABAEHUA
cocTaBnsieT ABaAauatb paboymx AHA CO AHA ero
nocTynaeHusa. B TeyeHme cpoka nogaum U pac-
CMOTPEHMA 3aABNEHMA Yy4aCTOK Heap He MOMKeT
npenocTaBAATbLCA Apyrum anuam. ChegyeT otme-
TUTb, YTO B PAaCCMATPMBAEMOM C/y4ae KOHTPAKT
Ha Ao6biyy YBC 3akntoyaeTcs Ha NOAroTOBUTE b-
HbI Nepuog, NPOAOC/KUTENbHOCTb KOTOPOTO He
MOXKET NpeBbIWaTb TPU roaa.

MpK 3aKAOYEHUM KOHTPAKTa Ha Aobblvy co-
rnacHo nonoxenmam n. 34 ct. 278 KogeKca o He-
Apax npu onpegeneHHbiXx 0b6CTOATENbCTBAX Ha
Heaponoab30BaTeNA MOTYT ObiTb BO3/I0MKEHbI
[ononHuTenbHble 06A3aTenbcTBa. Tak, €Can Ha-
YasibHble TeosIorMYecKMe 3anacbl MecTopoXKae-
HMA YBC npeBbIWatoT CTO MUIIMOHOB TOHH HedTH
WKW NATbAECAT MUASIMAPLO0B KYOUUYECKUX METPOB
NPMPOAHOro rasa, B KOHTPAKT BKAOYAETCA OAHO
n3 cneayowmx o6a3atenbCTB, YKasaHHbIX B M.
7 c1. 119 Kogekca o Hepgpax. K HUM oTHOcATCA
obasatenbcTsa: 1) no cosgaHuto nepepabaTbiBa-
IOLLMX NPOU3BOACTB, 2) N0 MoAepHM3aLUnU AnMbo
PEKOHCTPYKUMM  AEUCTBYIOWMX  O06bIBAOLWMX
NpPOu3BOACTB, 3) N0 MOAEPHM3ALNN MO0 PEKOH-
CTPYKUMM  OencTByOWMX nepepabaTbiBaroLLnX
npoussBoAacTs, 4) No npeaocTaBneHUo AobbiBae-
MbIX YINeBOAOPOLOB A/1A NepepaboTKun Ha Teppu-
Topumn Pecnybamkn KasaxcraH; 5) no peanmsauymm
WHOTO WMHBECTULMOHHOIO NMPOEKTa UM MPOEKTa,
HaNpPaBAEHHOro Ha COLMANBbHO-3KOHOMMYECKOE
pa3BUTUE pernoHa. BkatoueHne B KOHTPAKT ogHO-
ro U3 yKasaHHbIX 06A3aTenbCTB OCyLecTBafeTcA
Ha OCHOBaHMW corNalleHma cTopoH [1].

OTKa3 B 3aKHOYEHUM KOHTPAKTA AO0MNyCKaeTcA
NP HECOOTBETCTBMM 3aAB/IEHUA YCTAHOBAEHHbIM
TpeboBaHMAM. [Mpn 3TOM LOMNYCKaeTcs NOBTOPHas
nogaya 3asB/ieHMA Npu cobAtoaeHMUM CPOKOB Mo-
0a4YU 3aABNEHMUA.

Mpn OTKa3e B 3aKNOYEHUN KOHTPAKTA BO3HMU-
KalOT BOMPOCHI, CBA3aHHbIE C MPaBOM MNepBOOT-
KpblBaTeNA Ha MOMAyYeHUE BO3MELLEHUA 3aTpaT
Ha OBHapyXeHWe U OLUEHKY MeCTopoXKaeHus. B
n. 34 ct. 278 Kogekca o Hegpax npesycMmoTpeHo,
yTO Takue obasaTenbCTBA BO3/1araloTcA Ha HOBO-
ro Hegpononb3oBaTtena. CpoK BO3MELLEHNA TaKMX
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3aTpaT He AO/I)KeH NpeBbllaTb ABEHAALATb Me-
CAUEB CO AHA 3aKAHYEHUA KOHTPAKTa C HOBbIM
Hegponosib3oBaTesieM. HoBoMy HeApPONOAb30Ba-
TEN0 NPW 3TOM NPeAoCTaBNAETCA BO3MOMXKHOCTb
NPOBECTM ayauT BO3MeLLaemblx UM 3aTpat. Cno-
pbl MeXay HOBbIM M NPEXHUM HeApPOnoab30Ba-
TEeNAMM NO BOMPOCAM BO3MELLEHUA 3aTpaT pas-
pelwatoTtca B cyaebHom nopsake[1].

B nutepatype KpPUTUYECKU OLEHMBAKOTCA MO-
NIOXKEHUs paccMmaTpmMBaemol HopmMbl 06 OTKase
B 3aK/OMEHMMN KOHTpakTa. OTmMeyaeTca, YTO OHU
HapyLUALOT NpaBa NepBOOTKPbIBATENA, CAeNaBLUe-
ro Kommepueckoe obHapyxeHue. O60CHOBbIBa-
€TCA, YTO eC/In TaKMe NONOXKEHUA YXYALIAT pe-
3y/NbTaTbl NPEeANPUHMMATENbCKON AeATENbHOCTH,
MOTYT MNPUMEHATBLCA NonoXKeHuA cT. 30 3aKoHa o
Heapax 2010 r.[4, c. 289].

Ewe oaHa BO3MOXHOCTb Nepexoga Ha HOBble
YCNOBUA HeApONnoab30BaHUA NpesyCMOTpPeHa B
n. 35 cT. 278 Kogekca o Hegpax. B gaHHOM Hopme
YCTAHOB/IEHbI NPaBWaa Nepexoaa Ha HOBble YC/10-
BMA MO paHee 3aK/Jt0YEHHbIM KOHTPAKTaM Ha A0-
Obluy MyTEM 3aK/IHOYEHMA KOHTPaAKTa Ha A06bluy
YrNeBOAOPOAOB B HOBOM pefaKumun. YCNoBUSMM
nepexoaa Ha HOBble YCI0BUA HeAPOMN0/1b30BaHNUA
ABnATCA cnegyowme: 1) yTBepxaeHne Hegpo-
Nno/ib30BaTe/IeM MPOEKTa Pa3paboTKM MECTOPOXK-
OEHUA, NONYUYMBLLETO NOMOXKUTENbHbIE 3aK/t0Ye-
HUA NPefyCMOTPEHHbIX KOAEKCOM U MHbIMK 3a-
KoHamu PK akcnepTus; 2) onpeaeneHune nepnona
[00blYM Ha OCHOBAHUM NPOEKTa pPa3pPaboTkM me-
CTOPOKAEHMUA, HO He boslee CPOKa AENCTBYIOLLLErO
KOHTPaKTa Ha Heapono/ib30BaHWE, OCTaBLUMICA
Ha MOMEHT Mofauyn 3asaBfeHuA; 3) BKAOYEHUE B
KOHTPaKT MHBECTULMOHHbIX 06s3aTenbCTs, npea-
YCMOTPEHHbBIX B PaHEee 3aK/II0YEHHOM KOHTpPAKTe,
B Mo/HOM 0bbeme; 4) OTCYTCTBME HEe YCTpaHeH-
HbIX HapyleHN 0bA3aTeNbCTB NO AeNCTBYOLLEe-
MY KOHTPAKTY Ha HEAPOMO/1Ib30BaHME, YKa3aHHbIX
B YBEAOMNEHMWN KOMMNETEHTHOrO opraHa [1].

[ns nepexona Ha HoBble yca0BMA A06bIYN He-
0bxoaMmo nogaTtb B yCTaHOB/IEHHOM NOpAAKe 3a-
ABNEHNE M 3aKNOMUTb KOHTPAKT B HOBOM pefaK-
LMW, COOTBETCTBYIOLLLEFO TUMOBOMY KOHTPAKTY Ha
0o6biuy YBC, yTBEpXAaemomy KOMMETEHTHbIM
opraHom. B n. 35 cT. 278 Kogekca o Heapax npea-
YCMOTPEHbI HEKOTOpPble 0COBEHHOCTU 3aKtoye-
HWA KOHTPAKTa Ha A00bluy B3aMeH paHee 3aKto-
yeHHoro. TaK, AOMNYCKaeTcA 3aK/AtYeHne O4HOro
KOHTpaKTa Ha Aobbivy YBC, ecnu B gelcTByOLEM
KOHTPAKTe Ha Heapono/sb30BaHWE 3aKpenseHbl
OBa nan bonee mectopoxaeHuna YBC. 3akntoue-
HMEe KOHTpaKTa Ha A0bbluyy Ha HOBbIX YC/OBUAX
He ocBOOOXJaeT HeApOno/b3oBaTeNnsa OT OTBET-
CTBEHHOCTM 32 HapylueHWe 3aKOHOAATeNbCTBA
PK, KoTopble OH gonyctun B nepuoa, AeUcTBUA
paHee 3aK/l04YeHHOro KOHTpaKTa. Ewe ogHa oco-
6EHHOCTb 3aK/lo4YaeTcs B TOM, YTO Hegponosb-
30BaTe/IN, 3aK/OUMBLUME KOHTPAKT Ha AO06bluy

YBC B HOBOW pefaKkLMu, He BNpaBe Npon3BOANTb
BblAeNeHMe yyacTKa (Y4aCTKOB) Heap Mo Takomy
KOHTPAKTY COrnacHo nonoxeHmnam ct. 115 Koaek-
ca o Hegpax [1].

KomneTeHTHbIM OpraH MoOXeT OTKa3aTb B 3a-
KNHOUYEHUN KOHTpaAKTa MO onpeseneHHbIM OCHO-
BaHMAM, KOTOpble BKAOYatoT: 1) HecooTBeTCcTBME
3aAB/IEHMA YCTAHOBNEHHbIM TPeboBaHUAM; 2) He-
cobntogeHune TpeboBaHM 06 ycnoBuAx nepexona
Ha HOBbIe YC/I0BMA HEAPOMOAb30BaHMA.

Takum obpasom, U3 NepexosHbIX NONOKEHUN
Kogekca o Heppax, npeayCMOTPEHHbIX B MyH-
KTax 32-35 KogeKkca o Heapax, cneayert, 4YTo He-
ApOonosib3oBaTeNnaM MO paHee 3aK/YEHHbIM
KOHTpaKTam nNpefocTaBasfeTcd  BO3MOXHOCTb
nepenTN Ha HOBblE YC/IOBUA HEAPOMNO/b30BAHMA
nyTem 3aKAOYEeHUA KOHTPAKTa, COOTBETCTBYO-
Lero TUMOBOMY KOHTpaKTy. B vacTtHocTh, ctu-
My/I0M /1A Mepexofa Ha HOBble YCN0BUA MOTYT
6bITb NonoxeHna Kogekca o Heapax U TUMNOBbIX
KOHTPAKTOB, MpeaycmaTtpusatowme: 1) noaroto-
BUTE/IbHbIV Nepuog, AN1A KOHTPAKTOB Ha Pa3BeaKy
1 0o6bivy YBC 1 KOHTpaKToB Ha Ao6bivy YBC npo-
OONIKUTENIbHOCTBIO A0 TPeX NeT; 2) BO3/NOXKeHMe
Ha HeZponosib3oBaTena 06a3aTeNbCcTB N0 GUHAH-
CMpOBaHMIO OOy4YEeHMA Ka3axXCTAHCKMX Kaapos,
bMHaHCMPOBaHMIO Hay4YHO-MCCNEeA0BaATENbCKMX,
HayYHO-TEXHUYECKMX WU (MIMU) OMbITHO-KOHCTPYK-
TOPCKMX paboT M GUHAHCMPOBAHMIO COLMANBHO-
9KOHOMMYECKOTO Pa3BUTUA PervMoHa U pasBuTMA
ero WMHOPACTPYKTypbl TONbKO CO BTOPOro roAa
neproga Aob6blun; 3) ymeHbLUEHWE pa3sMepa He-
YCTOMKM B CPAaBHEHWM B HEYCTOMKOM, Npeaycmo-
TPEHHOM B KOHTpaKTe. OCOBEHHO 3TO aKTyasIbHO
[ONA KOHTPAKTOB, 411 KOTOPbIX Pa3Mep HeYCTOMKMU
6b11 onpeaeneH Ha OCHoBaHUM MogEeNbHOro KOH-
Tpakta 2010 r. B yacTHOCTK, cornacHo paszeny 19
MopaenbHOro KOHTPaKTa Ha pa3BeaKy pa3mep He-
YCTOMKM 33 HEBbLINO/IHEHWE WHbIX PUHAHCOBBIX
0653aTeNbCTB (KPOME HaNoroBbix 06A3aTENBLCTB)
coctaBnan 30 % oT CyMMbl HEUCMONHEHHbIX 068-
3atenbcTB [5]. B nocneayouwem nyHktom 14 Mo-
OeNbHbIX KOHTPAKTOB Ha pa3BeaKy U Ha A0bblvy
2015 r. HeycTOMKa 3a gaHHOe HapyleHue bbino
YMeHbLUEHO A0 0A4HOro pasmepa [6].

OfHaKko, Mo paHee 3aK/IIOYEHHbIM KOHTPaK-
TaM HeApono/ib30BaTE/NIM HEe 3anHTEepecoBaHbl
nepexoauTb Ha HOBble YCNOBUA, €CAU YCI0BUA
TaKUX KOHTPAKTOB ABAAIOTCA ANA HUX Bonee npu-
€M/IEMbIMU 1 BbIFTOAHbIMW, BKIOYAA YC/IOBUA O
CTabWNBbHOCTWN, O HANOrOBOM pexume U T.4. Ho
BO3MOXHOCTb NEpPenTM Ha HOBble YC/0BUA He-
ApPONO0/Ib30BaHMA, NPeAyCMOTPEHHble B CT. 278
Kogekca o Heapax, cuMTaem LenecoobpasHow,
NMOCKO/IbKY OHAa AaeT HeApOono/b30BaTeNAM ajib-
TEpPHaTUBY, OCTaBaTbCA HA MNPEXHEM pexume
HeApPOoMnosb30BaHNA UAN NEpPenTn Ha HOBble YC-
JIOBMA HeApOMno/ib30BaHUA, KOTOpble Npeaycmo-
TpeHbl B KogeKc o Hegpax.
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KOHCTUTYLLMOHHbIE OCHOBbI MPABA FPAMAAH
HA XUNULLE

AHHOTauuA

CTaTbA NOCBALLEHA BONPOCAM Peanm3aLmnm KOHCTUTYLMOHHOIO NpaBa rpaXaaH Ha XXUANULLE; a TaKKe
HeKoTopbiM Npobaemam, CBA3aHHbIM C UX obecneyeHnem. HecMoTps Ha TO, YTO MPABO Ha XUAULLE
3aHMMAET OZHO M3 BaXKHEMLINX MECT B *KU3HM Ye/I0BEKA, BMECTE C TEM He BCEM rpa*kgaHam yaaétcs
peann3oBaTb AaHHOE KOHCTUTYLMOHHOE NPaBO Ha NpaKTUKe.

3TonpaBo, No BCEOOLLEMY NPU3HAHWUIO ABNSETCA BaXKHEULWMM COLMANbHBIM MPABOM, HanpaB/ieHHbIM
Ha 3aLKUTY NPUHLMNOB COLUANBHOrO U NPaBOBOro rocyAapcTsa. B ctaTbe aBTOpPOM paccmaTpuBatoTca
HEeKOoTOpble BOMPOCHI Y4acTUA rocygapcTea B peaansaumm A4aHHOrO KOHCTUTYLMOHHOIO npasa.
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Anparna

Makana asamaTTapablH, TYPFbIH Yiire KOHCTUTYLMANBIK KYKbIFbIH YKy3ere acblpyfa, COHAAN-aK, OHbI
KamTamachbi3 eTyre 6anaHbICTbl Kebip macenenepre apHaafaH. TYpFblH yire KYKblfbl afam emipiHaeri
MaHbI3bl OPbIHAAPAbIH, BipiH anaTblHbIHA KapamacTaH, 6y KOHCTUTYLMANBIK KYKbIKTbI iC Ky3iHae
»Ky3ere acblpy 6ap/blk a3amaTTapAblH, KOJIbIHAH Kene bepmeng,.
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CONSTITUTIONAL FOUNDATIONS OF CITIZENS' RIGHT TO HOUSING

Abstract
The article is devoted to the implementation of the constitutional right of citizens to housing; as well
as some problems related to their provision. Despite the fact that the right to housing occupies one of
the most important places in human life, however, not all citizens manage to realize this constitutional
right in practice.
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This right, by universal recognition, is the most important social right aimed at protecting the
principles of a social and legal state. In the article, the author discusses some issues of state participation

in the implementation of this constitutional right.

Keywords: Constitution, Civil Code, right to housing.

B »KM3HM Kaxa0ro Yyenoseka ectb 6a3oBble co-
CTaBNAOLWME, KOTOpPble 06ecneynBatoT KauyecTBo
U3HU U ero JeAaTeNbHOCTb B 0OLLECTBEHHOM
KM3HM U peanm3aumm CoLManbHOM NOAUTUKM To-
cypapcTsa.

OAHUM M3 «MHCTPYMEHTOBY» peasnsaummn co-
LUMaNbHOM NOMUTUKKN TOCYLAPCTBa ABNAETCA KOH-
CTUTYLLMOHHOE MPABOo Ha XUAULLE.

B cooTBeTcTBUM C 3aKOHOZATeNbCTBOM Pecny-
6n1KKn KasaxcTaH rpaxkgaHe PK MmetloT npaBo Ha
Runvwe. Kunuile — oTAeNbHaA KUIasa eamHnLa
(MHAMBUAYaANbHBIA KWUNOW AOM, KBapTMpPa, KOM-
HaTa B OOLIEXUTUN, MOAYNbHbIA (MOBUIbHbIN)
U0MN flOM), NpeaHa3HAYeHHan U UCNOb3yemas
ONA  NOCTOAHHOIO MNPOXWBAHMA, OTBevYatroLWwas
YCTAHOBNEHHbIM CTPOUTE/IbHBIM, CaHUTAPHbIM,
3KONIOTMYECKUM, MPOTMBOMOMKAPHLIM U APYTUM
obAsaTenbHbIM HOpMam M npasuaam (cT. 2 3ako-
Ha PK «O »KnAnLLHbIX OTHOWeEHUAX») [1].

Moa moaynbHbIM (MOBW/IbHBIM) KUAbIM A0-
MOM MOHMMAeTCA 0ObeKT, NpegHasHauYeHHbI U
NCMNO/Ib3YEMbIN ANA MPOXKMBAHUA COTPYAHMKOB
cneumanbHbIX TOCyAapPCTBEHHbIX OPraHos, BO-
€HHOCAYXKALMX U YNEeHOB UX CeMel, pacrnono-
YKEHHbIM B 3aKPbITbIX 1 060CO6/IEHHbBIX BOEHHbIX
ropoAKax, NorpaHUYHbIX OTAENEHUAX U UHbIX 3a-
KpbITbIX 06beKTax [1]. Ho BonpeKkn aaHHbIM NyH-
KTam 60nbllOe KOJIMYECTBO HACENEHUA KUBYT B
ABAPUIMHbBIX KUJIbIX KOMMIEKCAX.

B 2020 roay Ha Tepputopun Pecnybnamku Ka-
3axcTaH 1,8 Tbic cTpoeHuin 6blan NpU3HaHbI aBa-
PUMHBIMW, B KOTOPbIX Ha AaHHbIA MOMEHT Npo-
neatoT 6onee yem 24 Tbic Yenosek [2]. To ecTb
24 TbIC YeNIOBEK HE MOryT NPOXKMBATb B YesioBe-
YeCKUX YCNOBUAX, HECMOTPA Ha TO, YTO AAHHOEe
npaBo rapaHTUPOBAHO rOCYAAaPCTBOM.

Take xoTenocb 6bl HAMOMHUTb O TEX, KTO He
UMeeT [O/IKHOM BO3MOXKHOCTU NOJIYYEHUA apeH-
Abl XWbA, HO COMMAcHO N. 2 CT. 25 KoHCTUTyumm
Pecnybankn KasaxctaH, «B KaszaxctaHe co3gatoT-
€A ycnoBua gna obecneyeHuns rparkaaH Xunbem»
[3]. Ha Tepputopumn Pecnybamnkmn sapukcmposaHo
OrPOMHOE KO/JIMYECTBO FpaKgaH, He MMELLMX
UNbA, HECMOTPA HA rapaHTUK, NPeACcTaB/eHHble
rocyfapcTBoM. HexsaTKa KW/bs ABNAETCA CTPYK-
TYpUpOBaHHOM Npobsiemoit.

MpenATCTBYOT peanm3aumm KOHCTUTYLLMOHHO-
ro MpaBa Ha KWUULLE U NOCTOAHHBIMA POCT LEH Ha
HeABUXMMOCTb. Tak, B 2021 roay CTOMMOCTb nep-
BMYHOTIO XW/1bA BO3POC/a Ha 15,2%, a BTOPUYHO-
ro — Ha 23,1% [4]. be3ycnoBHO, 3TO CKa3blBaeTcA
Ha HacTpoeHun HaceneHnA PK NO OTHOLWEHMIO K
NPUoBpeTeEHNO HeABUKUMOCTH.

Ob6uwana naowaab XuamwHoro ¢oHaa Ha Tep-
putopumn Pecnybnmkum KasaxctaH paBHa 373 MmsH

KB. M. OcOb6eHHOCTbIO ABNAETCA TO, YTO Honblle
NOMOBUHbI XWUJbA COCPEAOTOYEHO B ropoaax,
npu aTom okono 40% ropoLCKOM HeABUKMUMOCTH
npmxoaATca Ha Tpu meranonmnca — Hyp-CynTtaH,
Anmatbl n LbiMKeHT. HegocTaTok XUAULWHOTO
doHaa noaTBeprKAaeT TakKe crtatuctmka OOH
(no obecneyeHHOCTU HaceneHus Kunbem). Co-
rmacHo mexayHapogHomy ctaHaapty OOH, no-
KasaTesb A0/IKEeH cocTaBnATb He meHee 30 KB.
M, 0AHaKo B KaszaxcTaHe OH HaxoAuTCA Ha ypoB-
He 22,6 KB. M.[4]. No3TOMYy rocyaapcTBO AOMKHO
CTUMYINMPOBATb CTPOUTE/IbHbIE KOMMNAHUWU ANA
COOPYXKEHUA HOBbIX *KWUJ/bIX KOMMNAEKCOB, GUHAH-
CMpOBaTb AAHHYIO cpeay.

13 masa 2019 roga B xoae BTOPOro ny6amny-
HOrO 3aC/NyLWMBAHMA OTYETA O XO4E peanunsauunmn
rocyapCTBEHHOM NPOrPaMMbl }KUJAULLHOFO CTPO-
uTenbcTsa «Hypsabl Xep» Ha NAoWajKe MapTum
Nur Otan (HblHeLWHWI1 AMaHaT) AMPEKTOPOM LiEH-
Tpa NPUKAASHbIX UccnenoBaHuii «Tanan» Paxu-
mom OlwakbaeBbiM 6blM NpeacTaBAEHbI cneany-
oLme aAaHHble: «B 2019 roay B Hawel cTpaHe Ha
5,4 MWUNNMOHOB AOMOXO03AMCTB npuxoamuTca 5,3
MWJIMOHOB COBCTBEHHUKOB KWU/bS; U3 KOTOPbIX
9 933 cobcTBEHHUKOB MMetoT 5-10 xkuanw, 755 —
10-20 skuanw, 278 — 6onee 20 KBapTMpP/00MOB U
Tak ganee [5]. To ectb co6CTBEHHMKOB, 0b6/1aaato-
LWMX 61aronPUATHBIMU XUAULLHBIMU YCAOBUAMM
eLleé MeHblle, YeM HaM MOKa3blBaeT CTaTUCTUKA,
npueBeaeHHaa Bbiwe. HoO rocynapctso aenaet
Larn Ha NyT1 cTabuansaumm }KMamLWHoOro Bonpo-
ca.

Ha Tepputopum Pecnybamkm KasaxctaH pa-
60TaloT pas/MyHble Nporpammbl NpuobpeTteHun
COBCTBEHHOIO XWbA NPU NOALEPNKKE rocyaap-
ctBa. OgHOM U3 HUX aBAaaeTca - «HypAabl kep». B
2018 rogy HaumoHanbHbIM H6aHKOm 6blna 3any-
LieHa HOBaA MMoTeyHada nporpamma «7-20-25»,
nporpamma «Hypnbl }Kep» 6bl1a nepecmoTpeHa
M aKTyanusmpoBaHa. [lporpamma BKAKOYaeT B
ceba cTponTeNbCTBO apeHAHOro *Kuabs 6e3 Bbl-
Kyna, CTPOUTENbCTBO KPEAMUTHOIO XKUbA, Pa3Bu-
TMEe WHAWBWAYANIbHOTO KUAULLHOIO CTPOUTENb-
CTBa, A TaK)Ke CTUMY/AMPOBAHME CTPOMUTENbCTBA
YKUIbA YACTHbIMM 3aCTPOMLLMKAMM.

Mporpamma no3sonseTt npnobpectn B nnoTte-
Ky *Xunbe no 5% craBke B roa, BHecA nepBoHa-
YasibHbI B3HOC OT 20% OT CTOMMOCTU Npuobpe-
TAaemoro uabA n cpokom Ao 25 net.O4HaKo Bbl
OOMKHbI 6bITb BKNag4Mkom AO «Kunctpoiicbep-
6aHK KasaxctaHa», ecm Bbl XOoTUTe Npmnobpectu
*unbe B ropogax Hyp-CyntaH n Anmatbl Bam He-
06X04MMO UMETb MOCTOAHHYIO PErncTPaLmio He
MeHee ABYX NocnegHux NeT B 3TUX ropogax. Ta-
KMe BbIFOAHbIe YCNOBUA NPefoCTaBAAOTCA Ael-
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CTBUTENbHO HYXXAAIOWMMCA B HUX, TaKUM 0b6pa-
30M Bbl O/IKHbI NOATBEPAUTL OTCYTCTBUE KUbA
M NOATBEPAMTL Bally naaTexecnocobHocTb [6].
BTopaa nporpamma — 3TO MNOTEYHaA MNpo-
rpamma «7-20-25». 3gecb BCce NPOCTO, UCXOAA U3
Ha3BaHMA Bbl NpuobpeTaeTe Kuabe nog 7% Bos-
HarpaXkgeHusa no 3aMmy npu nepBoHaYaIbHOM
B3HOCe 20% M MmeeTca BO3MOXKHOCTb BbIMNaaym-
BaTb UNOTeKy A0 25 neT. Ho eCcTb HIOAHCbI: MaKCK-
MaNbHaA CTOMMOCTb U/bA B TaKMX ropoaax Kak
Hyp-CyntaH, Anmatbl, AKTay, LUbIMKEHT He A0/1K-
Ha NpeBbIWwaTb 25 M/IH TeHre, B APYrnX permoHax
—He 6onee 15 mH TeHre.TaKKe Bbl A0/IKHbI ObITb
rpaxkgaHmHom KasaxcTaHa, He MMeTb B COBCTBEH-
HOCTU XWUnba Ha Tepputopun PK, He nmetb gpy-
FMX UMOTEYHbIX KPeauToB, U Bbl A0/MKHbI UMETb
NMOCTOSIHHbIN A0X04. BbirogHble ycnoBuax, oaHa-
KO 3Ta Nporpamma npegHasHavyeHa Aaa NOKynku
WUbA C MEPBUYHOrO PbiHKA, T.€. HOBOE, TONbKO
NOCTPOEHHOoE U Bbl byaeTe NepBbiM X03ANUHOM [6].
BoOeHHbIN NPOoAYKT — Mporpamma JIbFrOTHOro
KpeauToBaHMA AN1A BOEHHOCAYXKALLMX, rae CTaBKa
BO3HarpaxgeHusa npupasHmaaeTca 8% rogosbix.
Mporpamma «bakbITTbl OT6aCkI» — NpUobpeTe-
HUME XW/bs N0 ABYX NPOLEHTHOM rO40BOM CTaBKe
C nepBoHayanbHbiIM B3HOcOM 10%, npegHasHa-
YyeHa A/1A HEMOJHbIX CEMEeM, ceMel BOCMMUTbIBA-

HOLMX AeTeN C UHBANUAHOCTbIO U MHOTOAETHbIX.

OTaenbHOro BHUMaHMA 3aCNy*KMBAeT BOMPOC
Nosy4YeHUA Xuabs No odvepegm. Tak, Ha 1 OKTAa-
6pa 2019 roga 4Mcno oYepenHUKOB B MECTHbIX
WUCMNONIHUTENbHbIX OPraHoOB NpeBbicMaO0 526 TbiC
yenoseK [6]. Mpu 3TOM cTaHOBNEHWE B O4Yepenpb
He rapaHTUpPyeT NoJiyYeHue Xuaba. Bo-nepsbix,
3TO NEPUOL UCTEYEHMA BPpeMeHMW. [onycTum, npu
LOCTUXKeHMn 18 neT Bbl CTAHOBUTECH B ovepeapb,
Kakaa gons aogen ot obuero konndectsa (526
TbICAY YENOBEK) A0/XKHA MNOJy4aTb KBApTMPbI B
rog, 4tobbl Bbl MOrM npuobpectn cobcTBeH-
HOCTb gaxe cnycta 20 nert.

C ncTeyeHMem TaKoro 6OMbLIOIO MPOMEKYT-
Ka BPEMEHWU NogM He A0XUAAACb MNOoSyvYeHUs
KBapTMpPbl, 0GOPMAAIOT KPeanTbl, UNOTEKN MNOA
OrPOMHbIN NPOLLEHT, aPEHAYIOT XKUAbe Y rocyaap-
CTBa W B MUTOre CTaHOBATCA COBCTBEHHUKAMU He
TONbKO XWJbfl, HO U KpeauTa, KOTopblin opopm-
NAETCA Ha OFPOMHbIE MPOMENKYTKU BPEMEHU, NPU
3TOM COI/1IAaCHO OAHOMY M3 NMYHKTOB OYepeaHNKOB
ABNsAeTcA He HblTb COOCTBEHHUKOM MMYLLECTBA.

TakMm 06pa3om, KOHCTUTYLMOHHOE NPaBo Ha
KUANULLE NO CBOEMY COLEPKAHMIO OXBATbIBAET HE
TONbKO CoUManbHble Npobaembl, HO U SKOHOMMU-
YecKMe BO3MOXKHOCTM KaK rocyfapcrea, Tak U OT-
LEeNbHOro rpaXaaHuHa.
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CRYPTOCURRENCY: LEGAL STATUS AND CURRENT ISSUES

Abstract

This article discusses the changes that cryptocurrency and mining have brought to the world, as well
as the peculiarities of legal regulation of cryptocurrencies in different countries. The paper presents a
forecast on the legal status of digital assets, mining and cryptocurrencies in the Republic of Kazakhstan.
A lot of time has passed since the appearance of cryptocurrency in the Republic of Kazakhstan. The
urgency of the need to improve the legal level, the nature of the use of cryptocurrencies in the
legislation of the Republic of Kazakhstan is high. In this regard, the author considers the causes of the
damage caused by cryptocurrency in the Republic of Kazakhstan and ways to prevent them, and also

notes the need to adopt new laws in the field of cryptocurrency regulation.
Keywords: cryptocurrency, mining, digital asset, blockchain, ecology.

TexHoNOrMANapAbIiH KYH caHan, xeaen oa-
MYbl, a4aMHbIH, KQXKETTINIKTEPiH KAMTamMacbl3
eTyAiH, *KaHa »XonaapbiHblH, nanga 6onybl
— Kasipri 3amaHpgafbl a4am3aTTbiH, Y/AKEH
KeTicTiri. Agam emipiHe KaHa TexHonorua
KenreH caTiHeH 6actan, anemre KenTereH
e3repictep oaKengi, OypblH TEXHOAOTUANbIK
AaMY LIMKAbI OH Kbl apasblfblH Kypaca, Kasip
on bipwama Xblngapfa OeliH KblCKapAabl.
Afampap  TexHoNorManapAbiH,  AamyblHA
AeNiHri KeseHae TenemAi KoAma-Koa akKlia
APKbINbI XKyprisce, Kasip OHbl KAPTaMeH, TinTi
TenedoH KemerimeH 3NeKTPOHAbI TYPAE Ka-
cay MyMKiHairi 6ap. MHBectuumnanap 6ypbiH
KbIKbIMANTBIH - MYAIKTEP, COHbIH, iWiHAe
yMnep MeH aBTOKeJiKTepre »Kacasca, Kasip
MHBECTMLUMA pPEeTiHAEe TYpPAi aKkuuanap MeH
e3re engiH BanwTanapbl Tuimaipek 6o-
nbin Kenepdi. CoHbIMEH KaTap, COHfbl bHec
KbINAbIKTAFbl ©3repictepre CaMKec, Kasipri
TaHAa OCbl TEPMUHAEPAIH OPHbIH 6acaTbiH
*KaHalla yfbim nanga 6onabl, 0N — KPUNTOBA-
ntoTa.

KpuntosantoTta - WUHTEepHeT-
TE€ ’Kacanbin, COHOQ JpeKeT  eTeTiH,
OopTanbIKTaHAbIPbIIMAFaH UMPAbIK BantoTa.
byn akwa 6ipniktepiHiH ¢u3MKanblk Hana-
MacCbl XOK, 0n1ap TEK BMPTYyanAbl KEHICTiKTe
faHa Kypeai. «AKnapatraHAblpy Typanbi»
KasakctaH PecnybaukacbiHbiH,  3aHblHAA,
OCbl VFbIMfa Kenecigen aHblKTama bepinreH:

«UMOPAbIK aKTUMB(AFHM, KpunToBankoTa) -
KpunTorpaduma KaHe KOMNbIOTEPAIK ecenTey
KypangapbliHKONAAHA OTbIPbIN3NEKTPOHAbIK-
UMOPAbIK HbICAHAA KYpPbIIFaH, KapXKblAblK,
Kypan 6osbin TabblIMaliTbIH MYAiK, COHAaM-
aK MVYIKTIK KYKbIKTapabl KyanaHAbIPyAblH,
3NEKTPOHAbIK-UMPAbIK HblicaHbi»[1]. 2020
Xblabl  KasakcTaHAa KpunToBantoTa TekK
MY/NiK peTiHAe TaHbIAbIM, TeAeM Kypasbl
peTiHAe opeKeT eTneuTiHAiri Typanbl 3aH,
KabblngaHabl. OHbIH LWbIFAPbIYbl ¥KaHEe aii-
Ha/lbIMbl TEK epPeKLUEe KYKbIKTbIK pexXnmi 6ap
«AcTaHa» xanblKapanblK KapKbl OpTa/iblfbiHa
faHa pykcart eTingi [2]. CoHbIMeH KaTap, Kpun-
TOBa/ItOTaMeH GaMNaHbICTbl MANHUHT CO3i —
pacTay YLWiH MaTemMaTUKa/bIK eCenTeynepaiH,
X3WW KbI3METIHIHIH, UndpAiK MOHeTanapbiH
reHepaumnanay KaHe 6/10K4YeNnHaeri TpaH3ak-
umanapabl Tekcepy 6onbin Tabblnagbl. bAok-
YelH — aHblKTanfaH epexkenep 6o0MbIHWA
610KTapAbIH KyMeciH Kypanabl: apbip 670K,
©3iHiH anablHAafbl Ti30EKTiH, AepeKkTepiH
caktanabl [3].

Ocbl TaCiN KayinCi3aiK *KaHe CeHIMAINIKTIH
*KOFapbl O2perxKeciH KOpPCEeTETIHAIKTEH,
KaPKbINbIK Canafa KonaaHybl e3eKTi 6onbin
OoTblp. BioKYenH oMnan TabbiaFaH CcaTTEH
6actan, AepeKkTepai cakTayablH *aHa Adyipi
b6acTtangbl. TexHonorms bonalakTa TeK KaHa
KapXblablK cafa faHa emec, 6usHec, binim
6epy, NOrMCTUKa XKoHe MeauumHa cekingi
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cananapga ga KeH Tapana b6acTtaiTblHAbIFbI
6onaHyna. OpuHe, byn KyneHiH ae 6acKa
XKynenep cekingi e3iHiH, KaKcbl Aa, *amaH
ha TycTapbl 6ap. BAOKYenH Kayinci3 KaHe
ap3aHblpak, cebebi 6acka TapanTapabliH
KaTbICYbIHCbI3 *KYMbIC }Kacanabl, AePEKTEPAiH,
Xibepiny npouecciH Xblagamblpak eTesi, aB-
TOMATTbl TYPAe KYMbIC icTeyaiH apKacblHAa,
agamu daKktopnapgaH b6onaTbiH KaTenepai
KayniH TemeHaeTeai.

AN Kepi TyCTapblH aliTa KeTceK, byn Kyie
OpTanblKTaHAbIPbIIMANAbI, AFHM TEK KaHa eKi
TapanTbliH, apacblHAa 60NATbIHAbIKTAH KOHE
KYNUANbIAbIK CaKTanaTblHAbIKTAH, KenTereH
2/1eM MeMeKeTTEPI KPMNTOBAIOTA apPKbl/ibl
TEPPOPUIMAI  KApPKblNaHAbIpy,  3aHCbI3
Kapy caTy, HapKobusHecTepaiH OCbl alHa-
NbIM apKblNbl 3aHCbI3 KYPYiHiH angblH any
MaKcaTblHAA GNOKYelHre yAKeH TbibiMmaap
canyaa.

Xanblkapanblk, 3aHHamanapfa capanTa-
Ma acail oTbipbin, Kasipri KyHAe 6apibik,
MeM/IeKeTTePAIH, KPMNTOBaNIOTaHbIH
KON14aHbIC maceneciH Wwewyain,
TocingepiHe opal, yw Tomka 6Genyre 60-
nagbl:  KPMNTOBA/IOTAHbIH,  KOAAAHbINYbI
3aHMEH peTTe/IMENTIH KaHe3aHHamaaafbl
HaKTblepexenepi  KepceTiimereH  engep,
KPMNTOBANIOTaHbIH,  OHAIpicCiHe  TO/bIKTaM
TbIMbIM CanfaH engep KoHe KpMNToBantoTa
3aHHaAManNblK A2pereae PeTTeNeTiH KoHe
KOpfanatblH memnekeTtep. KasaKcTaH ochbl
Tisimaeri GipiHWI engepaiH KaTapblHa Kipeai,
cebebi 6ispge KpunToBantOTa 3aHHaAManbIK
TYPFblAaH peTTenyi Tek KaHa XaHaaaH 6acTta-
NbIN Kene »KaTtblp, con cebenTi Ae KYKbIKTbIK
YOHEe 3aHHaMasbIK TYPFblAaH TONbIKTbIPATbIH
TyCTapbl Xui kesgeceqi. lMpe3naeHTimisz 2020
XblNgblH 25 MayCbiMblHAA MaMHUHE KoHe
KPMNTOBANIOTAHbIH Ieranm3aumanaHybl HErisri
epekweniri 6onbin TabblnatblH «KasaKcTaH
PecnybnukacblHblH,  Kenbip  3aHHaMmasblK,
akTinepiHe  uUMpNbIK  TEXHOAOrMANAPAbI
petrey Mmacenenepi 6OoMblHWa e©3repicTep
MEH TONbIKTbIPYNAP €Hri3y Typasibl» 3aHblHA
Kon Konabl [2]. annbl, pecnybanKambidga
uMdpniK aKTUBTEPA) WbIFaPblAybl, aiHANbIMbI,
MaMHWHT MPOUECIH PeTTey HOPManapblH €Ki
TYPAi a4icke 661y KapacTbipblaFaH:

1. XKannvl peTTey.

2. «AcTaHa»  XasblKapanblK,
OopTanblfbl apKbiabl peTTey [4].

Kasip KpunTOBantoTaHbIH, KbI3BMETi Tek
KaHa AXKO OGenrinereH akTtinepaeri KaTaH,

Kapbl

TopTinTep 6OoibiHWA Xy3ere acagbl. Ocbl-
Naliwa, opTanblKTaHAbIpblIMaraH UMPpAik
aKTUBTEPAIH aWHaNbIMbl Kannbl epexe-
nep emec, AXKO-HbIH, KabblngaraH akTinepi
GoMblHWaA peTTeneai, Kpuntobup:kanap es3
KbI3meTiH 6acTtay ywiH, AXKO aKtinepiHae
GenrineHreH TEXHONOTUAMbIK epexenepiHe,
NN3eHUMs any cekingi Tanantapfa can 6o-
Nybl  Kepek. KpuntoBanioTa  KbI3MeTiHe
KaTbICTbl CypaKTap aHafaH KOCbIMLIA
aKTinep KemerimeH wewine 6actanyna. AfHu,
b6yn 6i3giH, MemnekeTimisgiH 6onawakTa
KpUNTOBaNtOTafa TbIMbIM CasiMal, KepiciHwe
OCbl CafNaHbl KONAAWTbIHAbIFbIH, AaMyblH
anfa TapTybl bIKTUMAAAbINbIFbl  ¥KOFapbl
eKeHairiH KyanaHaplpagbl. 2021 XKblngbiH
26 wingecinae AXKO KpuMNTOMHAOYCTPUAHDIH,
AaMy KapTacblH 23ipnereH 6onaTbiH: OHAa
KeprinikTi 6aHKTepAe KpMNTOBANIOTA/NbIK alt-
bipbac ywiH 6GaHK cyeTTapblH awly MYMKIHAIr
KapacTblpblnfaH [4].

Anainpga, Kasipri TaH4a KPMNTOBaOTaHbIH
petTenyi TeK KaHa AXKO apKbinbl »Kyprisinyi
TMIMAI MeXaHM3M eMeC EeKeHAIriH Kepin
OTbIpMbI3, cebebi, ocbifaH AeliH enimisge
KeNnTereH 3anangap SKeNreH 3aHCbl3 Kpun-
TobupKanap, KpuntomanHepnep TabblafaH
6onatbiH. fAfHM, 6i3re KyYKbIKTbIK Typ+blaa
Kannbl peTTeyaiH anige 3aH canacblHAA
Ta/ZKbllaHybl, KaTaH TypAe KagafanaHybl
KoHe pecmu Typae TapudTep, LWeKTeynep
MeH TananTap benrinenyi KaxkeT. Kembpunax
YHUBEPCUTETIHIH, AepeKTepiHe cailikec, 2021
KbINAblH, Tambl3 alblHAa KasakctaH 6uT-
KOMH MaWHUHTI GOMbIHLIA eKiHWi opblHAA
TypfaH 6onaTbiH. OCbl YaKbIT apanblfbiHAAFbI
MaAMHUHT CaHbIHbIH KYPT ecyi, KbiTan Xanbik,
Pecnyb6anKacbIHbIH MaliHUHT }K9HE KPUNTOBA-
NtOTaMeH cayaafa TbIMbIM Cany HOTUMKECIHEH,
KasakctaHfa  KbiTanablH ~ KenTtereH  ipi
KOMMaHMANAPbIHbIH Kewyi 6onbin Tabbina-
Aabl[5].

Ananpga, enimisge 6onfaH  KaHTap
OKUfacblHaH KeWiH »KoHe MmaliHepnepai
OyfaTTay  KecCipiHeH oanemae  MalHWUHT
X3WTenyiHiH, Kblngamabiebl 13,5 nanbisfa
neniH  TemeHpereH[5]. bipaKk, 3KkcnepTTep
OeperiHwe, KpUNTOBaAOTa angafbl Kbi-
hapaa Kegen KapKblHMeH gamuabi[5], 6yn
KasakcTtaH PecnybaunKacblHAafbl KpUNTOMaii-
Hepnep a/i e 63 KbISMETIH aafacTblpbin,
*Kannbl KPMATOBANOTAHbIH, ©HAIpICi TOKTan
Ka/NManTbIHAbIFbIH KepceTeai. KazaKcTaH cTa-
TUCTMKa GoMblHWaA, Kasipri Kesge ManHWHT
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KOHEe KPWUNTOBAAKOTA 6OHAIpiCiHEH anaafbl
enpep KatapbiHaa 6onfaHAbIKTaH, KpUNTo-
H6MpPrKaHbI Kannbl MEMNEKETTIK KaTaH Typae
KYKbIKTbIK peTTeyre Kewy KaxKeT Aen caHau-
Mbi3.

MaceneH, KyKbIKTbIK Typfblaa peTTenreH
engepai anbin KapantblH 6oncak, AKLL-Ta
KpMNTOBaNloTa WTATTbIK XaHe denepangbl
AeHrenpae petrenegi. Mbicanbl, BawunHIToH
WTaTblHAQ KPMNTOBANKOTaHbIH,  BWU3HeCiH
yprisy yuwiH, BitLicense nmseHuuacbl 6o-
Nybl KakeT, COHbiMeH bipre manHepnep-
re apHanfaH TapudTep YCbiHbINY Typanbl
3aH obanapbl ke3genyae. An MnaTtrcbypr
KanacblH4Q  3KOMOTMANBIK — Macenenepre
opal MaWHUWHI eHAaipiciHe 18 alnbiK Mmo-
paTtopui KapusanaHfaH. AKLU-ta KpunTto-
Ba/ZIlOTaHbl 3aHHaManNbIK Typfblga peTTey
MaceneciH wewweTiH bipHelwe yibiMaapAablH,
KblameTTepi 6ap: 6afanbl Kafa3z KoHe
buprkanapra 6aknaHbicTbl Komuccua (The
United States Securities and Exchange
Commission), Kap*KblNblK KblIMbICTApMEH
Kypecywi opraH aHe AKW canbik
KbiameTi. Ocbl mbicanga, AKLL 3aHHamacel
KpuntoBantoTafa OepinreH pyKcaTTapabiH,
KenTiriHe KapamacTaH, oHAaa 6enrini 6ip
peTTeywi MexaHU3IMAep MeH LeKTeynep
6ap ekeHpairiH Kepe anambi3. An, *anoHus
2017 »Kblnbl KPUNTOBANOTAHbIH, KenTereH
TYPiH Tenem Kypanbl peTiHAe 3aHHamanblK
TYpFblaa OeKiTKeH anfawkbl engepain, 6ipi
6onfaH. OHAa 6apnblK KPUNTOBANIOTANbIK,
wapTtrap anoHuA KapXKbl Kbl3meTTep
areHTTiriHiH, peecTpiHae TipKeny Kaxket. Co-
HbIMEH KaTap, IMLEeH3nANay pacimi Typanbl
6eKiTiny, eH TeMeHri KanuTanfa KoMblNaTbIH
TananTap, KpuntoeHaipic canacbiH b6actay
YyWwiH 6actankbl »apHa 300 mbiH, gonnap
menuwepiHge Oenrinenyi, nanganaHywsbl-
nap onepauuanapabl Kyprisy AMmutTepi
iCKe KOCbINaTblH KPUNTOBANIOTA/bIK 3aH4ap
Kabblngaapbl. 2018 KbingaH 6actan KpunTo-
Ba/Il0Ta onepaumAnapbiHa TYCKEH NanaaHblH,
15% - paH 55% apanbifblHa AeiiH canblK ca-
NblHAbI, NanAanaHywblnap 63 Kbl3meTTepi
MEH aKTUBTEPIH TONbIK KYKbIKTbIK TypfblAa
KOpfayfa MyMKiHAiriHe ne 6onapl [6, 88-
89 6.]. KpuntoBantota eHaipici 6oMbIHWA
6i34eH KeniHri opblHAA TYpFaH, Kepui en, Pe-
cein Pepepaumacbl Aa KanoH mexaHU3miHe
cyrieHe oOTbipbin, UUPPAbIK aKTUBTEPAH,
KON AAHbINYbI }KIHE »KaNnbl epexenepi Typa-
/bl 3aHHaMa WbIFApPbINYbIH Ke3aeyae.

Ocblnaiiwa, KYKbIKTbIK peTTeywi mem-
NeKkeTTep KpUNTOBUPIKAHbIH, ¥KaKCbl
TYCTapblH KepceTe 6ingi: KpUNTOBaNtOTaHbI
KONOAHyAblH ~ CTAaTUCTUKACbIH  Kagafanay,
KpUNTOBaNtOTaNapAblH, KON AaHblAY
NPAKTUKACbIHbIH, MOHUTOPUHIIHE MYMKIHAIK,
aNaAKTbIK *KOHETEPPOPM3MAiKapKblAaHAbIPY
bIKTUMANAbINbIFbIHbIH,  aNAdblH-any  XaHe
KpUNTobUprKanapfa *KayankepLinik KyKTen
oTblpblnonepaymanapabl b6aKkplnay KyheciH
Tisrinaen 6ingi. KasakctaH Pecnybaumkacol
YWiH WeTenaik engepaeri KpMnToBaAtOTAHbIH,
KYKbIKTbIK ~ peTTenyiHiH, MexaHusmi eTe
MaHbI3abl, cebebi, Kasip KpunTobupiKa-
Hbl KYKbIKTbIK TYpPfblAa pPeTTesny caTbiCbiHAA
KONTEreH e3repicTep KaxkeT.

2021 xbinabiH Kapalwa albiHaa KasaKkcTaH
npe3ngenTti Kacbim-KomapT ToKaeB mem-
NIEKET KapXKbl CEKTOPbIHbIH, ©KingepimeH
Kesgecyde  KpunTOoBajtoTanapabl  Kasipri
TaH4a eneycia Kasmaybl Kepek dakTop
eKeHgiriH atan kepcetTi: «Enimisge Kpwun-
TobMpKa rKacay VYWiH TeHrepimai pettey
*KafgalnapblH - KanbINTacTblpy  *KOHiHAeri
KYMbICTbl KalTa 6actay KepekK, cebebi,
KpunToBantoTanapabl eHAipy 6oMbiHWa 6i3
2N1eMAgeri eKiHWi enmi3, ananaa Kap»KbliblK,
KanMTapbiMAabl Kepin oTbIpFaH *KOKMbI3» [7].
2022 KbingblH 21 aknaHbiHAQ aHbIKTANAFaH
EkibacTy3 KanacblHAA 3aHCbI3  MANHUHT
KOMMaHMACbIHbIH KYMbICbI, Anmarbl
obnbicbiHaafbl «Kapfanbi» AK  KaHblHAAfbI
MANHWHT  KOMMAHUACBIHbIH, 3/1EKTP 3Hep-
TMACbIH 3aHCbI3 KongaHybl, TypkictaH 06-
NbICbIHAA SLWKepe 60aFaH 3aHCbI3 MANHUHT
depmacbiHblH Kymblicbl, “KEGOC” KeniciHe
«Cyp» MaliHepaepaiH, 3aHCbI3 TYPAE KOCbINYbI
— MEeMNEKETKE Y/AKEeH KapaxaT KenemiHae
3aianblH TUri3reH. Pecnybankambizga
KpUNTOBaNtOTafa TbliblM CanblHOAFaHbIMEH,
OHbl peTTey dACi3AiriHeH, KenTereH 3aHCbI3
KpUnNToeHAipicTep aKosormasa oHe
3KOHOMMKafFa Aa Kepi KafblHaH acep eTyae[7].
2022 xbinbl 1 KaHTapaaH 6actan umdpnik
MaMHWHIKE CcanblK CanblHAbl, an 8-aknaH
KYHi [lpe3naeHTimis TokaeB MmaliHepnepre
CaNblHATbIH CafblK CaHblH YAFalTy Typanbl
b6ynbipabl [7]. CoHbIMeH KaTap, weTenaeri
baHK canacbiHaa MasterCard, Visa »KoHe
PayPal KpunToBantoTaHbl ©3iHiH 3KOXKYMEeCiHe
eHri3ai [7], an on xyine 6i34iH enimisge pykcat
eTineTiH 60/1ca, OCbl TYCTa OHbl PETTEYAIH, TEK
AXKO apKbinbl XKyprisy KWbIHAbIFbIHA Tan
60/1apbIMbI3 aHbIK. KpuntomanHepnep yLwiH
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3NEeKTp SHepruAcbiH byFaTtTay, canbiKTap cany
— Mace/ieHi WweLyAaiH, KinTi 6onbin Tabblaman-
AObl, cebebi, 3aHCbI3 TYPFblAaH KYMbIC Kacai-
TblH KpMNTOBMpPIKaNap MeH KpunToBantoTa
OHAIpPICIH Kaaafanay »KYMbICTApblH aTKapy
KaKeTTifiri e3ekTi macene 60sapbl aHbIK.

KONAAHbINYbIH KOHE MAMHUHITI PeTTenTiH

HOpManap OpHaTy, HaKTbl  LUeKTeynep
MenwepiH benriney, Xannbl pecnybanKanbik,
TYPFblAAH KpuUNTOMaliHepnep 3Ko/norusafa

3MAH KeNTIPMEWTIH TYPFblAa ¥KYMbIC »Kacaybl-
Ha MeMJieKeT peTiHge bipKatap Keningikrep

ekenereH 3aHOapAa KPUNTOBaNlOTaHblH — Hepy Kaker.
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A. fanbim»KaHoBa
Kacnui KoFampbiK YHUBEPCUTETiHIH,
«oainer» Xofapbl KYKbIK MeKTebiHiH 3 Kypc CTyAeHTi,
KasakcraH Pecnybaunkacol, Aimartbl K.

folneimu »eemekwi — H.P. Makcamos,

3.£.M., Kacnuli KoFamowblK yHusepcumemi

«3d0inem» Morapsl KYKbIK MeKkmebiHiH CeHbop-1eKmopel,
Kasakcman Pecnybaukacei, Animamsi K.

HOTAPUYCTA MIHAETTI KYS/ZTAHAbLIPLINNATbIH MMINENEP

AHpatna

Makanaaa KasakctaH PecnybanKkacbiHAaFbl Maminenepsi 3aHaactbipy, AFHWU HOTapUyCcTa MIHAETTI
KyanaHAbIpblAaTblH MaMmifienep Typasabl C€e3 Ko3fanagbl. Typni maminenep meH Kenicimgepre
Kene OTbIpbIM, OCbl KAaTbIHACTAPAbIH, KYKbIKTbIK KaKTapblH 6iny Hasapaa 6onagbl. bactel macene,
KbIKbIMAWTbIH MY/IIKNEH acanaTblH Maminenepai MiHAETTI HOTapMaTTbiK Kya/i1aHAbIpy PICiMiH
3aHHaMasblK BEeKiTy KarKeTTifliriHiH, dakTopnapbiHa apHanfaH. AsamaTTapablH, MYAIKTIK KYKbIKTapbIH
KOpFay, COHAAM-aK >KbIIKbIMANTbIH MYJiK HapbIfblHAAFbl aNafaKTblK CXemasapMeH Kypec iciHae
KbUKbIMAWUTBIH MY/IKNEH ¥acanaTblH MaminenepaiH, MiHAETTI HOTapMaTTbIK HblCAHbIHbIH, KYKbIKTbIK
MYMKIHAiIKTEpi TangaHagbl.

TyiiHgi ce3pep: HoTapuanabl KyanaHAabipy, MaMiNenepain, HakTbl Ti3iMi, KblIKbIMAUTbIH MYIIKMNEH
yKacanaTblH Maminenep, Mamine HbiCaHbl.

A. lanbim}KaHoBa
CTyAeHTKa 3 Kypca Bbicweii WKonbl npaBa «9ainer»,
Kacnuiickoro ob6uiectBeHHOro yHuBepcurera
Pecny6nuka KasaxcrtaH, r. Aamarbl

COENKN, NOANEXKALLUE OBA3ATE/ZIBHOMY HOTAPUAJZIbHOMY YAOCTOBEPEHUIO

AHHOTauuA
B cTaTbe peyb NonaeT o caenikax, KoTopble 0683aTeNIbHO yA0CTOBEPAIOTCA Y HOTapuyca B Pecnybnmnke
KasaxcTaH. [Mpu 3aKAOYE€HUM PA3AUYHbBIX CAEMOK M COrNalleHnt B LEHTpe BHMMaHUA 6yaeT 3HaHue
NpPaBOBbIX ACMEKTOB 3TUX OTHOLWEHWK. [NaBHbIM BOMpPOC NocBAlWeH ¢aKTopam HeobxoaAMMocTU
3aKOHOAATE/IbHOIO 3aKpenieHma npoueaypbl 0683aTeNIbHOro HOTapPMaabHOTO YA0CTOBEPEHUSA CAENOK
C HeABUXMMOCTbIO. AHAIN3UPYIOTCA NPABOBbIE BO3MOXKHOCTU 0b6A3aTeNbHOM HOTapuanbHOU GhopMbl
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CAEeNNOK C HeEABUXMMOCTbIO B Aene 3alunTbl MMYLLECTBEHHbIX NMPaB rpa*XA4aH, a TakxXe 60pb6bl C
MOLWEHHNYECKNMUN CXeMAMMN Ha PbIHKE HEABUXNMOCTMU.

KnioueBble cnoBa: HoOTapuanbHoOe
HEeABUXMMOCTbIO, cbopma CAENKN.

3aBepeHune,

TOYHbIN nepevyeHb CAeNoK, caoenkn cC

A. Galymzhanova
third year student of Adilet Law School,
Caspian Social University
theRepublic of Kazakhstan, Almaty

TRANSACTIONS SUBJECT TO MANDATORY NOTARIZATION

Abstract
The article will focus on transactions that are necessarily certified by a notary in the Republic of
Kazakhstan. When concluding various transactions and agreements, the focus will be on knowledge
of the legal aspects of these relations. The main question is devoted to the factors of the need for
legislative consolidation of the procedure for mandatory notarization of real estate transactions. The
article analyzes the legal possibilities of mandatory notarial form of real estate transactions in the
protection of property rights of citizens, as well as the fight against fraudulent schemes in the real

estate market.

Keywords: notarization, exact list of transactions, real estate transactions, transaction form.

MaminenepaiH, SKOHOMUKaNbIK KaTbIHACTafbl,
a3amaTTblK  aWHaNbiMAafbl  OPHbI  epekule.
KaHpal Kafgavinapga  Mamine  HoTapuycTa
MIHAETTi Kya/laHAbIpbl/la OTbIPbIN Xacanybl Ke-
pek? 9p azamarT, 3aH4bl TyIFanap KyHiHe bipHelwe
peT as3amaTTblK KaTbIHAaCKa TYyCiMN, KYKbIKTap
MeH MiHaeTTepai aTtkapaabl. Typni maminenep
MEeH Kenicimgepre KenyaiH HITUXKeciHOe CcaH
MbIHZaFaH onepauuanapbl icke acagbl. [ereH-
MeH, KenTereH asamatrap 6enrini 6ip mamineHin
HbICaHbIH AYypPbIC CaKTay Typasbl OWAaMaMlTbIH
Kafgamnap Xui kesgeceai. Mbicanbl, TapanTap
MaMifieHi aybl3La HbICaHAA *Kacalbl, an 0N Kas-
bawa HbicaHAa Hemece MIHAETTI HOTapMaTTbIK
TopTiNNeH pecimaenyi TMic 6onybl MyMKIH.

KP  AsamatTblk  KodeKCiHiH, ~ 154-6abbl
KasakctaH PecnybiuKacbiHbIH, 3aH4apbliHAa He-
Mmece TapanTapdblH KenicimiHae 6enrineHreH
afgalhnapaa Kasbawa maminenep onapapl Ho-
TapuaTt KyanaHAablpFfaHHaAH KeliH faHa acanapl
aen ecenteneai [1]. BipiHwWwi Xafganga KOHTp-
areHTTep 3aH, TafanTapblH OpblHAaKAbl. byn
Kafganga miHAeTTi HoTapuanabl KyanaHAablpyFa
*KaTaTblH MaMinenepaid, HaKTbl Ti3iMi  KOK.
MyHZan maminenepgiH, TypaepiH 3aHAapablH,
apTypAai 6anTapbl aHbiKTaWAbl. Mbicanbl, Tapa-
Mbl XKeKe TyAfa 601bin TabblNaTblH WapyaLlbI/bIK,
CEpPIKTECTIrHIH,  WbIFATbIH  KATbICYLIbICbIHbIH,
CepPIKTeCTIK MYAIKiHAEeri (*kapFbINbIK
KanuTanblHAafFbl) YyneciHe Hemece OHbIH, bip
6eniriHe KyKbIFblH MenikTeH LWbiFapy (b6ackafa
6epy) wWapTbl HOTapMaTTblK KyanaHAbIpblIyFa
*aTagbl (KP AK 59-6a6bl). Hemece peHTa wwap-

TblHa KOWMbINATbIH TananTapAblH, iWiHAe peHTa
WapTbl HOTapuaTTa KyanaHAbIPblAyFa *KaTagbl
nen 6epinreH (KP AK 518-6a6bl). CoHpgai-ak,
©CMEeT OHbIH, XacaafaH »Kepi, KyHi }KaHe yaKbITbl
KepceTifie OTbipbIN, Ka3bawa HbiCaHOA *Kaca-
Nibin, HOTapuaTTa KyanaHaplpblnyfa Thic (KP AK
1050-6a6bl) »KaHe T.6. HbicaHfa KoOMbINATbIH
TananTtapgbl CaKkTamay KayinTi. HoTapuaTTbiK,
KyanaHAblpy 60/mMaFaH Kesge WapTTbiH *KaHe 0N
60MblHWa onepaumanapablH, 3aHAblNbIFbl Typabl
macesie TyblHAanAabl. [ay TyblHAAFaH Kafganga
COT MaMiNeHi Kapamcbi3 gen TaHy Kayni 6ap.
HoTapmaTTblK KyanaHAablpy Typasnbl Tanantapabl
cakTamay AsamaTTbiK KogeKcTiH, 157-1-6abbiHbIH,
3-TapmafbiHga Ke3aenrex cangapnapmen
M3MiNeHiH, MaHbI3CbI3AbIFbIHA anbin  Kenep,.
AliTa KeTeTiH 6ip epeKweniri, erep HOTapPUATTbIH,
KY9M1aHAbIPYbIH Tanan eTeTiH MaMifieHi TapanTap
Hemece TapanTapAblH, 6ipi ic XKy3iHAe opbliHAaFaH
6osnca, on e3iHiH Ma3MyHbl *afblHaH 3aH4apFa
Kalllbl Ke/Mece »KoHe YLWiHWI KaKTapAblH
KYKbIKTapblH 6y3baca, coT myageni TapanTbiH,
apbi3bl  OOMbIHIIA MaMiNeHi apamapl Aen
TaHyfa KyKblabl. Byn pette mamineHi KeniHHeH
HOTApPMaTTbIH, KyanaHAbIpybl Tanan etinmenai (KP
AK 154-6abblHbIH, 2-Tapmarbl).

EKiHWI »Kafganga MoMmineHiH HoTapuangbik
HbICaHbl TapanTapAblH, MyaAenepiH KocbiMLia
KOpfayFfa KbI3MET eTesi.

1998 xbinfbl 28 wingene KasakcrtaH Pecny-
6AMKacbl DAineT MUHUCTPIHIH  BynpbIFbIMeH
bekiTinreH »koHe 2012 xbinfbl 31 KaHTapaafbl
Ne 31 ByilpblfbiMeH KywWiH XoifaH «KasaKkcTaH
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PecnybnvKacblHAA HOTapUATTbIK, ic-apeKeTTepai
»KacayablH TopTibi Typanbl HyckayabifbIHa» KeHin
ayaapcak, OHblH 3-wi 6enimi, 60-TapmafbiHAA
MIHOETTI HOTapuaTTblK KyanaHAbIpblayFa KaTa-
TbIH MaMminenepaix, Tisimi bepinreH:

1) peHTa WwapTbl;

2) ecnetTep;

3) myniKTiK backapyFa, erep 3aHaa e3relle
KepceTinimece HOTAapPUATTbIK Kya/1aHAbIpyabl
Tanan eTeTiH Maminenepai xKacayra 6epineti
CeHimxaTTap;

4) a3amaTTblK 3aH4apMeH Ke3aenreHaerigeH
6acka Kafganapaa KanTta ceHim 6ingipy
TopTibimeH 6epineTiH ceHimxaTTap;

5) wapyalbinbIK CEPIKTECTIKTEPIHIH,
KYPbINTAMLWbINbIK Ky¥KaTTapbl;

6) HeKe WapTTapsbl;

7) 3aHA4bl MyparepnepaiH, onapaplH, *KaHe
Mypafa 9yecCTiK Ke3eKTifliri MeH onapabiH,
YNeCcTepiHiH Mewepi Typasbl Kenicimi;

8) aIMMeHTTi Teney Typasbl Kenicimi.
TapanTtapablH, Tineri 3aHMeH MiHAETTi
HOTapMaTTbIK HbiCaH benrineHbereH maminenep
MeH H6acKa fia maminenep KyanaHAbIpblaybl
MYMKIH [2].

An, npodeccop C.K. WapbiweBa o3iHiH,
«KasaKkcTaH PecnybamMKacbiHbIH, HOTApPUaTbI» OKY
KypanblHOa TemeHaeri Tisimai bepreH:

1) peHTa WapTTapsbl;

2) ecunetrep;

3) mynikTi 6ackapyfa (MeneHy, naganasy,
6unik eTyre) 6epineTiH ceHimxaTtTap;

4) HoTapuanablK KyanaHablpyabl Tanan eTeTiH
Maminenepai acayra bepinetiH ceHimxaTTap;

5) ceHim aybIcTbipy TopTibimeH 6epineTiH
CeHimxaTTap;

6) WapyalbINbIK CEPIKTECTIKTEPIHIH,
KYPbINTaMLWbINbIK Ky¥KaTTapbl;

7) Heke WapTTapbl;

8) 3aH, 6oMbIHLWA MyparepnepAiH, ofapablH,
Myparep/ikKke WakKblpbl/ly Ke3eKTiNiri meH
ONApAbIH YNeCTepiHiH, MmesnLwepi Typanbl Kenicimi;

9) aNMMeHTTI Teney Typanbl Kenicimaepi;

10) cypporaTTbik aHa 6ony Typanbl
Kenicimaep;

11) aKuMOHepPANiK KOFamaap MeH
LIapyaLUbINbIK CepiKTeCTIKTEPAiH KYpblaTalLbl
wapTTapsbl [3].

«HoTapuycTapablH, HOTapuaTTblK ic-apekeT
yacay eperkeciH 6ekiTy Typanbl» KasakctaH Pe-
cnybnunKacbl o4iner MUHUCTPIHIH, 2012 XKblAafbl
31 KaHTapgafbl No 31  kaHa bByMpbIfbiHbIH,
Maminenepai KyanaHablpy Typanbl 2-wi Tapa-
YblHAQ:  HOTApUYyCTblH, TapanTapfa onap Ta-
ObiC eTKeH Maminenep KobacblHbIH, Ma3MyHb!
MEH  MaFfblHAcblH  TyciHAipeTiHi, coHAan-akK

OHbIH, Ma3MyHbl TapanTapapblH, WbIH HUETTEPiHE
ColMKeCc KesieTiHiH »KaHe 3aH  TajanTapbliHa
Kallbl KeMeNTiIHIH, TeKcepeTiHAjri, KameneTTik
’KaCKa JKeTrnereH Hemece KOpFfaHLWbl Heme-
ce KaMKoplbicbl 6ap 6acka TyafFanapAabiH,
MY/IKIHIH, KeMYyiHe 9Ken COKTbIpaTblH Ke3-KeareH
MaMinenepai »kacafaH Kesae ocblHAAM MamineHi
»Kacayfa KOpPFfaHLUbl ¥XoHe KaMKOPLLUbl OPraHHbIH,
KeniCimiH Tanan eTy KaeT eKeHAiri, COHbIMeH
KaTap, WapTTbl 6y3yablH cangapnapsl bepine oTbi-
pbin, HOTApWycTa MIHAETTI Kya/1aHAbIPblaTbiH
Maminenepain, Tisimi KepceTinmereHiH 6aikabim
[4].

Ocbl Typfblga, aszamaTtrap apacbiHAa Kaca-
NIbIN KaTKaAH MaMinenepgin, Kau Typi MiHAEeTTi
HOTaPMATTbIK Kya/laHAbIPYFa *KaTaTbIHAbIFbIH Oiny
YLWiH, KeliHHeH onapAblH, XKacafaH Maminenepiu
COT Kapamcbi3 Aen TaHbIMAy MaKcaTbiHAA
«HoTapuyctapaplH, HOTAapUaTTbIK iC-9peKeT Ka-
cay epexeciH 6ekiTy Typanbl» KasakctaH Pe-
cnybanKacbl 94ineT MUHUCTPIHIH 2012 Kblnfbl
31 kKaHTapgafbl No 31 bylpbifblHa MIHAETTI
KY9NnaHAbIpYyFa XKaTaTblH MaMinenepaiH 6ipbiHFal
Ti3iMiH KalTa KepceTy KaxKeT gen ecenterMmiH.
CoHpgait-ak, con Ti3iMHiH, KaTapblHA TemeHpAe
ANTbI/IbIN  KeTeTiH  KbI/KbIMAWTbIH ~ MYJIiKNeH
»KacanaTblH 6ap/blKk Maminenep Hemece, eH,
6onmaraHga, asamaTrap KaTbicaTblH Maminenep
YWIiH MiHAETTi HOTAapMaTTbIK HblCaHAbl KalkTagaH
€HTi3y ¥KeH Aen caHaliMblIH.

MvynikTi  nenikTeH any Typanbl WapTTap
a3aMaTTbIK-KYKbIKTbIK ~ KaTblHacTapaa  eneyni
OpblH anafbl, COHbIH iWiHAE KbUIKbIMAN-

TblH MVYAIKTI WMENiKTeH any Typanbl LwWapTTap.
byriHri TaHga KasakcTaHOa gamblFaH XKbl/TKbl-
MaWTbIH MYIK HapbIfbl KanbiNTacTbl. TypfblH
YA KYPbINbICbIHbIH,  KapKblHbl  YHeMi  ecin
kKeneni OcblfaH 6aliNaHbICTbl  XKbITKbIMANTbIH
MV/IIKMEH *KacanaTtblH 6ap/blK Maminenep apa-
CblHO@ asamaTTapaplH, (XKeke TynfanapabiH)
KaTbICybIMEH YacaslaTblH MaMinenepaiH yneci ete
MaHbI3abl 6onbin Tabblnagbl. ATa KeTy Kepek,
a3amaTTapablH, KenuwiniriHae TepeH KYKbIKTbIK,
6iniMm OK, HOTMIKeCiHAe onap Maminenep xa-
cay KesiHge apTypai KMblHAbIKTapFa Tan 6onybl
MYMKiH, MbICa/ibl, 01ap aflafKTapablH KypbaHbIHa
aHanybl MyMKiH. COHbIMEH KaTap, HapblK
KaTbICYLbIIAPbIHbIH,  MyA4enepiH KOpFfaWTbIH
eLWKiM YKOK eKeHiH Ae Ha3apfa any Kepek.

KP KOHCTUTYLMACBIHbIH, 6-6abbIHAa
KOPCETINreHAEM JKeKe MeHLWIiK MeMIeKeTTiK
MEHLUIKNEeH KaTap TaHblnadbl KaHe bGipaei
KopFfanagapl [5].

MeHLWiK nenepiHiH, KYKbIKTapblH Xy3ere acbl-
py Kenemi MeH LUeKTepi, COHbIMEH KaTap onap-
Obl KOpfay Keningiktepi 3aHmeH OenrineHeaj,
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¥oHe by Keninaik KenemaepiH TapbiNTy epecken
3aH, Oy3ywbiablk, 60nbin Tabblnagbl. MynikTi
MeNiKTeH any Typaibl WapTTapabl HOTAPUATTbLIK,
Kya/M1aHAbIpy CON KeningiktepAiH bipiHe »Katagbl.
CoHbIMEH KaTap, Ka3ipri yakbITTa *KblAXKbIMaNTbIH
MY/IIKNEH acanaTblH MaMinenepaiH, TypaepiHiH,
KebeWreHairiH Oe ecTeH wWblfapmay Tuic. byn
lWapTTapAablH, TapanTapbl KebiHece Kapanalbim
3aH, b6inimagepiHeH xabapcbl3 6GoNFAHAbIKTAH,
KocibM MmamaH KemeriH KaxeT eteai. MyHaaw
Kacibn mamaHHbIH, 6ipi 6os1bin HOTapuyc Tabblna-
Aabl [6].

KopbITbIHAbINAMK Kene, KasaKkcTtaH
PecnybanKacbIHbIH, «HoTapwuar Typanbi»
3aHbIH XKeTiNZipy MakcaTblHAA, XOfapblga aTa-
NbIN KeTKeH MIHAEeTTi KyanaHAblpyfa KaTa-
TblH MaMminenepaiH, Ti3imiH 3aHHamafa KalTa
KOCY KarKeTTiniriH ycbiHambliH. COHbIMEH KaTtap,
MeMNeKeTimi3giH  3aHHamacblHAA  <«KbIXKbI-
MaWTbIH MYJIIKNEH »KacafnaTblH Maminenepmit,
Gap/bIFblH HOTAPMATTLIK, KyaaaHAbIPY MiHAETTI»
JereH HOPMaHbl KapacTblpy Ka*KeT gen own-
NaliMblH. fIFHWM, HOTaApMycTa MaMiNeHi MmiHAeTTi
KY9NaHAbIPYAbIH,  APTbIKWbIIbIK, ~ YKAKTAPbIHA
MaH bepeTiH 60/scaK, MaMifieHi HOTapuaTTbIK,

KyanaHAbIpy OHbl KOpFfaydblH ceHimai agici 60-
Nbin Tabbinaapl.

Hotapuyc  TapanTapablH ~ Keke  6acblH
aHbIKTalabl, 6epPiNeTiH XKblIKbIMANTbIH MYIKTIH,
TUeciniriH, oOHbl b6epyre TbibiM  CaNyApblH,
YKOKTbIFbIH TeKcepeai. MamineHi KyanaHgbipa
OTbIpPbIf,  HOTAPUYC  OHbIH,  3aHAblIbIFbIHA
Keningik 6epeni, HOTapPWUYCTbIH, XayanKkepLuiniri
CaKTaHAbIPbINAAbI, AN CAaKTAHAbIPY HOTAPUYCTbIH,
ic-opeKeTi HaTuKeciHae KenTipinreH 6apbiK 3a-
nanapbl (3naHAbl) eTeyre MyMKiHAIK bepea,.

HoTapuycTbiH, KbI3METIHAE KYKbIK KOpFayablH,
MaHbI3abl Kypamaac beniri bap. AsamaTtrapaplH,
KYKbIKTapbl MEH 3aH4bl MyaAenepiH HOTapuaTTbIK
KOpFayablH, KenTereH KafugatTapbl COT apKblibl
KOpfay  MNPUHUMNTEPIMEH  CoMKec  Kenegi,
onapaplH, iwiHae, aTan anMTKaHAa, 6enTapanTbiK,
TOYeNCi3aik, aaineTTinik.

HbINKbIMANTBIH MYAiKNeH
TblH  MaMinenepaiH, 6apablFbl  HOTAPMATTbIK,
KyanaHAblpyfa *KaTaTblH 6o0nca, asamaTtTblK
KaTbIHACTblH,  KaTbICyWblapbl  9pPeEKeTTepPiHiH
3aHAbIIbIFbIHbIHBIH,  apTybl, COT KyMeciHe
JKYKTEMEHIH, a3atobl, Jay/1ap CaHblHbIH, a3 60/ybI-
Ha bIKNaNbIH TUri3ep egi.

»Kaca/iblHa-
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A.H. Jasnetrunbpees
CTyaeHT 1 Kypca Bbicuen WKoAbl npaBa «94iner»
Kacnuiickoro obuwectBeHHOro yHuBepcurera,
Pecnybauka KasaxcraH, r. Aamarbi

HayuHsili pykosodumeno —CazuHaes ML.E.,
M.}0.H.,CeHbop-ekmop Boicweli wKonbi npasa «d0inem»
Kacnulickoeo obuw,ecmeeHHo20 yHUBepcumema,
Pecnybnuka Kazaxcmat, 2. Aamamel

NMPOBNIEMblI COOTHOLWEHNA HAUUOHAJIBHOTO
M UHOCTPAHHOTO NPABA B PK
(HA NPUMEPE MEXAYHAPOAHOTIO
®UHAHCOBOIO LLEHTPA «ACTAHAY)

AHHOTaUMA

Ha npoTaMeHUM nocnegHUX HECKO/IbKMX N1eT, 0COBEeHHO OCTPbIM CTasl BOMPOC Koppenauuu
JIOKaNbHOrO W WMHOCTPaHHoro npaBa B KasaxctaHe. C Havana QyHKUMOHMpPOBaHMA cyaa
MeayHapoaHoro GMHAHCOBOrO LEeHTpa «AcTaHa» BO3HMKANAO MHOIFO AMCKYyCCUi, cnopoB. OaHako,
Ha CerofHAWHNI AeHb Mbl MOXKeM HabatoaaTb TO, YTO B TEYEHME ITUX SIET KapAMHANbHbBIX NepemeH
He npowusow/io. B AaHHOM cTaTbe, BO-MepPBbIX, Oblna onpeaeneHa cBA3b Mmexay cyaom MOLA u
OEeNCTBYIOWMM 33aKOHOAATeNbCTBOM PecnybaunKuM; BO-BTOPbIX, NPOBEAEH aHa/M3 aHa/OMMYHbIX
NpoLLeCcCOB Ha OCHOBE C/NOXMBLUErOCA UCTOPUUYECKOrO OMbITa; B-TPETbMX, ONMUCAHbl HECOOTBETCTBMUA
MmexKay KoHCTUTYUMOHHbIM 3akoHOM PK «O mexayHapogHom ¢(UMHAHCOBOM LEHTPe «AcTaHa» U
KoHctuTtyumelt PK. Pe3ynbTaTbl NnpoBeaeHHOM paboTbl yKasbiBatoT Ha Npobaembl, cBasaHHble ¢ MOLIA
W npeanaratoT NyTU UX peLLeHuns.

KnioueBble cnoBa: MexayHapoaHblii GMHAHCOBbIM LeHTpP «AcTaHa», KOHCTUTYUMS, cy4, NpeueneHT,
rapmMoHu13aLuma, cMctema npasa, Koaan3us.

A.H. Aasnetrunbpees
Kacnuit KoFampabliK yHUBepcUuTeTi
«Dpinet» Mofapbl KYKbIK MeKTebiHiH, 1 Kypc cTyaeHTi,
KasakcraH Pecnybaukacbl, Anmartbl K.
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KA3AKCTAH PECNYB/IUKACBIHAAFbI ¥ITTbIK
OHE WWETENAIK K¥KbIKTbIH APAKATbIHACbI MOCENTENEPI
(«<ACTAHA» XANbIKAPANDIK KAPXbl OPTANbIfbIHbIH, MbICANIbIHAA)

AHpaTna

CoHfbl BipHewe Kbinga KasaKcTaHOarbl KEPriNikTi KaHe WeTenmik KYKbIKTapAblH apakaTbiHaChI
Maceneci epeklle oTKip 6onabl. «AcTaHa» Xa/iblKapasiblK Kap»Kbl OPTa/blfbiHbIH, COTbl *KYMbIC icTEN
6acTtafanbl 6epi KenTereH TanKblnaynap meH aaynap 6onabl. Analina, ocbl *Kbingap iwiHge Tyberenni
e3repictep 6osmaraHbiH 6yriHae 6aiKayfa 6onaapl. byn makanaga, 6ipiHwigaeH, AXKO cOTbIHbIH,
PecnybaunKaHbIH, KONAaHbICTaFbl 3aHHaMacbiMeH 6alinaHbiCbl aHbIKTanAbl; eKiHwigeH, 6ap Tapuxu
ToXipnbe HerisiHoe yKcac npouecTepre Tangay acangpl; YWiHwigeH, «ActaHa» XasblKapasbiK,
Kap*Kbl OpTanblfbl Typanbi» KasakcTaH PecnybinKacbiHbiH, KOHCTUTYUMANBIK 3aHbl MeH KasakcTaH
PecnybnuKacbiHblH, ~ KOHCTUTYUMACbI  apacbiHAafbl  KallWbIAbIKTap cunatTanfad. MyprisinreH
KYMbICTapablH HaTUKenepi AXKO-meH 6alinaHbicTbl Npobnemanapabl KepceTeai *KaHe oapapl Wwewy
YKONAapblH YCbiHAaAbI.

TyihiHgi cespep:«AcTaHa» XanblKapanblK KapXbl opTanbifbl, KOHCTUTYyUMA, COT, NpeueaeHT,
yHnecTipy, KYKbIK *Kyieci, KOHOAMKT.

D.N. Davletgildeyev
first year student of Adilet Law School,
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the Republic of Kazakhstan, Almaty

PROBLEMS OF CORRELATION BETWEEN NATIONAL AND FOREIGN LAW IN KAZAKHSTAN
(THE CASE OF THE «ASTANA» INTERNATIONAL FINANCIAL CENTRE)

Abstract

Over the past few years, the issue of correlation of local and foreign law in Kazakhstan has become
particularly sensitive. Since the beginning of the functioning of the Court of the International Financial
Center «Astana» there have been many discussions, disputes. However, we can observe that during
these years no cardinal changes have occurred. In this article, firstly, the connection between the court
of AIFC and the current legislation of the Republic was determined; secondly, the analysis of similar
processes on the basis of the established historical experience; thirdly, the discrepancies between the
Constitutional Law of RK «On the International Financial Center «Astana» and the Constitution of RK
were described. The results of this work point out the problems associated with AIFC and suggest ways
to solve them.

Keywords:«Astana» International Financial Centre, Constitution, court, precedent, harmonization,

system of law, collision.

B 2015 roay MNpesngeHtom PK H. A. Hasapba-
eBbIM 6b1/10 0PULMANBHO 33ABEHO, YTO Ha base
MexxayHapogHoro ¢puHaHCOBOro LeHTpa «AcTa-
Ha» bygeT co3daH ¢MHaHCoBbIM cya, paboTato-
WM B COOTBETCTBUM C aHINIMIACKMM npasom [1].
YuuTbiBas TO, YTO Ha Tepputopumn Pecnybanku
KasaxctaH BbiCLIElN tOpUAMYECKOW cunol obna-
naet OCHOBHOWM 3aKoH — KoHcTuTyuma Pecnybau-
KM KasaxcTaH, 1 MMEeHHO OHa HajensAeT Bbiclne
opraHbl rocygapcTea NpaBoOM CO34aHUsA UM obe-
CneyYeHuns PUANYECKMX rAapaHTUI AeATeNbHOCTH
YNOMSIHYTOrO CcyAa, AeATE/IbHOCTb AAaHHOMO CyAa
OO/IKHA OblTb NONHOCTBIO FAPMOHW3NPOBAHA C
KoHcTutyument u gpyrumm 3akoHamu Pecnybau-
Kn KasaxctaH. Takaa rapmoHM3aLMA OKarKkeTcA
HeTpuBMaNbHON 3asauvelt. Mogo6HbIM ONbIT AB-
NAETCA QOCTAaTOYHO PEeAKMM, MOCKO/bKY npeLe-
OEHTHOe MNpaBO ABNAETCA HEOTbEMJIEMbIM 3/e-
MEHTOM aHII0CAaKCOHCKOM NPaBOBOM CEMbMU, U BO
BCEX CTpaHax, rae OHO UCNOo/b3yeTcA, OHO bblno
YCTaHOB/IEHO «CBEPXY» OBPUTAHCKOM UK amepu-

KaHCKOW agMUHUCTPALMEN.

Mpwn 3TOM cneunann3npoBaHHaa AuTepaTtypa
He YNOMMHAeT 0 406POBOIbBHOM 3aMMCTBOBaHMM
HOPM MpeLeaeHTHOro NpaBa B CTPaHax, KoTopble
He Haxoaunuck B chepe BNMAHMA Bennkobputa-
HUM nam CLUA. B npuHumne, He Bbln UCKIOYEH
BAPWaHT, YTO YKa3aHHbIW cy byaeT He ToNbKo pa-
60TaTb B COOTBETCTBUM C HOPMAMU aHIIMNCKOTO
npaBa, HO U HaX0AMTbLCA MOA CyBepeHuUTeTOM Be-
NNMKOBPUTaHUK. YKa3aHHbI BapMaHT, NO Halemy
MHeHUIo,NpAMO npoTtusopeumnTt KoHctutyumm PK,
B COOTBETCTBUM CO CTaTbel 2 KOTOPOM CyBeEpPEeHMU-
TeT Pecnybaunkun KasaxctaH pacnpocTpaHseTca Ha
BCIO ee TeppUTOPMIO, @ TaKKe cTatbeln 75 KoH-
CTUTYLMW, YCTAHABMBAOLLEN, YTO NpaBoCyaue B
Pecnybnunke KasaxcTaH OCyLLECTBASETCA TO/MbKO
cyaom [2]. Mpu 3Tom nocTaHoBieHMe KoHCTUTY-
umoHHoro coseta PK Nel ot 14 anpena 2006 roaga
[aeT pasbACHeHue 0 Tom, 4To «lyHKT 1 cTtaTbu
75 KoHctutyuum «lMpaBocyaue B Pecnybnvke
KasaxcTaH ocyuiectBnseTca TONbKO CygoM» clie-
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OyeT NMOHMMATb TaK, YTO TO/IbKO CyAbl KaK opra-
Hbl, NpeacTaBaaoWwMe cyaebHyo BeTBb rocyaap-
CTBEHHOM BNAaCTM, OCYLLECTBAAIOT MpaBocyame.
Cynamun Pecnybnvku ABAAIOTCA y4dperkgaemble
3aKoHOM BepxoBHbIit Cya 1 mecTHble cyabl Pecny-
6/11KK, BXOAAWME B eAuHY0 cyaebHyo cuctemy
Pecnybnunkn, KoTopas yctaHaBansaetca KoHCTU-
Tyunen PecnybamMKM U KOHCTUTYLMOHHbBIM 3aKo-
HOM O cyaebHol cucTeme (NyHKTbl 3 M 4 cTaTbu
75 KoHctutyumm)» [3]. MoaTomy Takoin BapuaHT
M3Ha4Ya/NbHO OblA MpPaKTUYECKU WckatoyeH. Co-
OTBETCTBEHHO, HEOOXOAMMOCTb B COMTAaCOBAHWUM
HOPM Ka3axCTaHCKOro M aHIIMICKOro Npasa, Touy-
Hee, afanTaunsa HOPM aHIIMMCKOrO npasBa K Ka-
3aXCTAaHCKOMY 3aKOHOAATE/IbCTBY CTAHET Hacyll-
HOM HeobxoaumocTblo. B pamkax ocyuiectsne-
HUA npouecca aganTtaumMnm OrPOMHYH0 LEHHOCTb
npuobpeTeT U3y4yeHWe WUCTOPUYECKOrO OnbiTa
npoBuHUMKM Keebek, wtaTta JlyusmaHa, rocygap-
cTBa M3paunb, duannnuH u gpyrux rocyaapcrs
CO CMELLAHHbIMM NPaBOBbIMW CUCTEMAMMU B Le-
nax Hanbonee apdekTMBHOrO N 6e3601e3HEHHO-
ro BHeAPEHMA 3/1eMEHTOB aHIIMIACKOrO NpaBa B
KOHTUHEHTA/IbHYO MO CBOEWN NMPUPOAE NPaBOBYIO
cuctemy Pecnyb6imkm KasaxcTtaH. Takoi onbIT 6bin
0606LeH M OCMbICNIEH YYEHBIMU-NPABOBEAAMM,
KOTOpble LieseHanpaB/eHHO CTaBUAWU 33434y 13-
YY4EHUA CMeLUaHHbIX NPaBOBbIX CUCTEM.

7 pekabpa 2015 roga 6b1a1 NpuUHAT KOHCTUTY-
LMOHHbIN 3aKoH PK «O mexxayHapoaHom GUHAH-
coBOM LeHTpe «AcTaHa». B yacTtHocTu, cTatba 4
yKa3aHHOro KOHCTUTYLMOHHOrO 3aKOoHa rnacut
cnepyroulee:

«1. JeincTBytowee npaBo LleHTpa ocHOBbIBA-
eTtca Ha KoHctuTtyumm Pecnybamku KasaxctaH wu
COCTOUT n3:

1) HacToAwero KOHCTUTYLIMOHHOIO 3aKOHa;

2) He npoTMBopevallMx HacToAllemy KoH-
CTUTYLMOHHOMY 3aKOHYy aKToB LleHTpa, KoTopbie
MOryT BbITb OCHOBaHbl Ha MPUHLMNAX, HOPMaxX
N npeuegeHTax npasa AHMUK 1 Yanbca u (Mnu)
CTaHAapTax, BeayWMX MUPOBbIX (GUHAHCOBBIX
LEHTPOB, MPUHMMAEMbIX opraHamu LleHTpa B
npeaenax, NpegocTaBAeHHbIX HacToAwMm KoH-
CTUTYLLMOHHbIM 3aKOHOM NOJIHOMOYUIA;

3) peicreytowero npasa Pecnybamkn Kasax-
CTaH, KOTOPOE NPUMEHSAETCA B 4YaCTK, He yperyam-
POBaHHOM HacToAWMM KOHCTUTYLUMOHHBIM 3aKo-
HOM 1 akTamu LleHTpa.

2. Mopsafok pa3paboTku, pernctpaunu, eeese-
HUA B AeicTene, onybNMKOBaHWUSA, BHECEHUA W3-
MeHEHWN, AOMNOMHEHUI, A TaKKe MpeKpalleHua
aenctena akTtoB LleHTpa onpegenseTcAa nocrta-
HoBneHnAMmM CoBeTa no ynpasneHuto LleHTpom.

3. OpraHbl LleHTpa BnpaBe NpMHUMATbL aKThl,
KOTOpble PEeryiMpyloT BO3HUKalLWMe Mexay
y4acTHUKamu UeHTpa u (unn) opraHamm LieHTpa,
n (Mnun) nx paboTHMKamu:

1) rparkAaHCKo-NpaBoOBbIe OTHOLWEHMUS;

2) rpakaaHCKO-NpoLeccyasibHble OTHOLEHUS;

3) dMHaHCOBbIE OTHOLLEHUS;

4) aAMUHUCTPATMBHbIE NpoLeaypbl...»

Take nHTepec npeacrasnset cratba 13 KoH-
CTUTYLMOHHOIO 3aKOHa:

«1. CynebHoe paccmoTpeHue cnopos, npea-
YCMOTPEHHbIX MYHKTOM 4 HacTosien CcTaTbM,
OCYyLLLeCTBAAETCA TO/IbKO cyaom LleHTpa, KoTopbii
MMeeT CBOEN Lenbto 3awuTy npas, ceobos u 3a-
KOHHbIX MHTEPECOB CTOPOH, obecneyeHne nUcnon-
HeHuA gencTeytowero npasa LleHTpa.

2. Cyp, LleHTpa He3aBMCMM B CBOEN aeATesb-
HOCTU U He BXOAMT B cyaebHyto cuctemy Pecny-
611KM KasaxctaH.

5. Cya LleHTpa B cBOel AeaTesbHOCTU pyKo-
BOACTBYeTCA nocTaHoBneHMem Coseta «O cyae
MexayHapogHoro ¢MHaHCOBOrO LleHTpa «AcTa-
Ha», KOTOpoe AO/MKHO ObiTb OCHOBAHO Ha MpoO-
LecCcyaNbHbIX MPUHLMUNAX U HOPMax AHMUKU U
Yanbca U (MNK) cTaHAapTax BeayLMX MUPOBbIX
OUHAHCOBBIX LLEHTPOB.

6. Cyn LleHTpa npwu paspelleHnn cnopos py-
KOBOACTBYETCA AeNCTBylOWMM npaBom LeHTpa,
a TaK)Ke MOMKET yUMTbIBATb BCTYMMBLUME B 3aKOH-
HYIO CUNy pelleHuna cyaa LleHTpa no KOHKpeTHbIM
cnopam M BCTYNMBLUME B CWUJYy PELUEHUA CyA0B
OPYTUX PUCANKLMIA 0bLero npasa.

9. NcnonHeHue pelueHnin cyaos Pecnybankum
KazaxctaH Ha TeppuTtopum LleHTpa ocyuiecTBaA-
eTcA B COOTBETCTBMU C 3aKOHOAATeNbCTBOM Pe-
cnyb6ankm KasaxcrtaH.

10. Cyn UeHTpa obnagaeT MCKAOUYMTENbHOWN
KOMMeTeHLUMEN NO TOKOBAHUIO HOPM aKTOB LieH-
Tpa» [4].

MOHO cpa3y e OTMETUTb, YTO YKa3aHHbIN
KOHCTUTYLMOHHBIM 3aKOH NPOTUBOPEYUT YNOMSA-
HYTOMY Bbille MNOCTaHOBAEHUIO KOHCTUTYLMOH-
HOro COBeTa, B COOTBETCTBUM C KOTOPbIM MpPaBo-
cyame B KasaxcTaHe OCyLWecTBAAETCA TO/bKO
CYy4OM, NPU 3TOM B AAHHOM KOHTEKCTe CyAbl He
MOTYT HE BXO4MUTb B e4MHYI0 CyaebHyto cnuctemy.
B octanbHOMm, cnesyeT OTMETUTb NMOAYMHEHHbIN
XapaKTep AeNCTBYOWMX HOPM NpaBa (3a UCKAto-
yeHnem KOHCTUTYLMM U YKa3aHHOro Bbiwe KoH-
CTUTYLMOHHOTO 3aKOHA) MO OTHOLLEHWIO K NpeLie-
OEHTHbIM HopMam AHIIMKM U1 Yanbca. MogobHbIl
NnoAXo4 MOXeT BMOCNeACTBMM, YTO HasblBaeTcA
«co34atb npobsem», Koraa BO3HUKHYT KOAMU-
3UM MeKAY AeMCTBYIOWMM Ka3axCTaHCKMM 3aKo-
HO4ATENBCTBOM M NPAaBOM PpUHAHCOBOIO LEHTPA
«AcTtaHa». B ctatbe nog HassBaHvem «CHOBa O
MexayHapogHom ¢UMHAHCOBOM ULeHTpe «AcTa-
Ha», yneH MexXayHapoaHOM aKageMUUCPaBHU-
TenbHoro npasoseaeHus (IACL), a.t0.H., npodec-
cop ®.C. KaparycoB BbICKa3blBaeTcA No MNOBOAY
npoTtusopeumin B geatenbHoct MOLA n KoHcTu-
Tyumei PK, a MMeHHO 0 TOM, YTO LLeHTp «AcTaHa»
B COOTBETCTBMWU C KOHCTUTYLMOHHbIM 3aKOHOM
PK oT 7 aekabpa 2015 roga «O MeKayHapoaHOM
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dMHaHCOBOM LeHTpe «AcTaHa» CO34aH Kak camo-
CTOATENbHAA OPUCOMKUNA, UYTO ABNAETCA SABHO
HEKOHCTUTYLMOHHbIM pelleHnem. B 4 cT., n. 4 BblI-
LWeynomMaHyToro KOHCTUTYLLMOHHOIO 3aKOHa YKa-
3aHO, 4YTOo «ECAn mexayHapOAHbIM [OrOBOPOM,
patuduumMpoBaHHbiM Pecnybaunkoit KasaxcTaH,
YCTaHOB/IEHbI MHblEe MpPaBWaa, YeM Te, KOTopble
cogepKatca B HacToAwem KOHCTUTYLUMOHHOM
3aKOHe, TO MPUMEHAIDTCA MNpaBUaa MeXKAyHa-
pogHoro gorosopa» [4].Ho npu atom, . Kapa-
FyCOB B CBOEW CTaTbe Pa3bACHAET, YTO «BaKHO
NMOHWUMaATb, YTO, EC/IU LOPUCANKLUA HE NPU3HAHA
MeXAYHAaPOAHbIM COODLWECTBOM, HO HALMOHa b-
HbIM NPaBOM YTBEPKAAETCA KaK AeCTBUTENbHASA
IOPUCAMKLMA, TAKOBAA HA3bIBAETCA Ype3MepHON
topucamkumeli (exorbitant jurisdiction), u pac-
CMaTpUBaETCA KaK HecrnpaBea/IMBas OPUCANKLMA
BBUAY OrpaHUYEHHOro B3aMMOAENCTBMA MeXAy
TEM OpraHOM, KOTOpPbI pa3peLlaeT CNOpPHbIN BO-
npoc, 1 y4acTHMKamM npouecca Uan cammm cno-
poMm. B cBA3M C 3TUM onpeaeneHHble OCHOBAHWUA
ON1A CyLEeCcTBOBAHMA TaKOM HOPUCAMKLUN LOKHbI
6bITb 06BAB/EHBI YPEIMEPHBIMMU, A BCE PELLEHMUS,
BbIHECEHHbIE C OMOPOI Ha TaKMe OCHOBAHMUSA, He
OOJIKHbI NPU3HABATbCA MHOCTPAHHBIMKU CyAaMMU.
3T0T ¢daKTOp NOAYEPKMBAET BbICOKYIO BEPOSAT-
HOCTb Pa3HOOb6Pa3HbIX PUCKOB, KOTopble AnA Ka-
3axcTaHa M ANA YY4ACTHMKOB rparkaaHcKkoro obo-
poTa cosgatotcs PyHKUMOHMpoBaHMeM MOLA»
[5].

B uenom, MMpoBOM OMbIT MOKa3bIBAET, YTO CO-
CyLLecTBOBaHME KOHTMHEHTA/IbHOTO U aHM10CakK-
COHCKOro npaBa B paMKax OAHOrO rocyAapcrsa
BMOJIHE OCYLLECTBMMO, XOTA 3a4acTylo U CTa/KK-
BAETCA C PALOM NPobemM, B YaCTHOCTM, TaKUMMU,
KaK BOMpPOC, KaKylo HOpMY U rae caedyeT npume-
HATb — NpPeuefeHT WAW e MPUMEHUTb NpAamoe
TO/NIKOBaHMEe 3aKoHa. BmecTte c Tem, cyaebHas
NpaKTUKa 40CTaTO4YHO 3DEKTUBHO peluaeT yKa-
3aHHbIe BOMpPOCHI.

CnepfyeT OTMETWUTb, YTO B CaMOM SBNEHUU
npeueaeHTa HET HMYEro «MNpPoTMBOECTECTBEHHO-
ro», Yero-To, YTo HaMNPsAMYO NPOTUBOPEUUIO Obl
cynebHol NnpaKT1Ke, XapakTepHOM ANA CTpaH po-
MaHO-repMaHCcKoi npaBoBon cembu. CyaebHble
pelweHns BoobLe MMEeKT eCTeCTBEHHYH TeH-
AEHUMIO TATOTETb K €AMHO00BPa3HOCTU, eanHOO-
6pasHble pelleHUs NOBbIWalOT aBTOPUTET Cyaa,
MOCKOJIbKY TaKMe pelleHUa HUBeNUpyrT GaKkTop
cybbekTMBM3MA cyael Npu oueHKe gesaHua. Oa-
HaKo npuHuMn «staredecisis», B oTAn4YMe oT ca-
MOTO fIBNIeHUA MpeueneHTa, apasetca cneynodu-
YeCKOWM aHI/I0CAaKCOHCKOM NpPaBoBOW TpaauLMeNn.
Ero Henb3s y>Ke Ha3BaTb eCTECTBEHHbIM, 3TO AB/E-
HWEe UCKYCCTBEHHOE, CO34aHHOE BOJIEBbIM peLle-
HMEeM HOCUTeNeln BAACTU, U YKpenusLleeca B pe-
3ynbTaTe AIUTENIbHOTO CNeA0BaHMA eMy CYAbAMMU
aHrnuncknx cygos. Ecam Mapnamentom PK ByayTt
NPUHATbI 3aKOHbI, YTBEpXKAalowme obsA3aTenb-

HOCTb CNeAoBaHUA NpeueaeHTam B TeX MU UHbIX
cny4yasx, HeobxoanMmo npopaboTaTb BOSMOMKHbIE
topuMANYecKMe NoceacTBMA TAaKoro wwara. Takxke
3aKoHo4aTeNto Heobxoaumo b6yaet npeaycmo-
TPeTb, HACKO/MbKO MPUOPUTETHbIMKU ByayT npe-
LedeHTbl NPU BbIHECEHMU CcyAebHbIX peLeHui,
HACKO/IbKO BOJIbHbI ByAyT CyabW CnefoBatb UM,
a TaKKe BO3MOXKHblE MCTOYHMKWU NpeLeneHToB
B MHbIX rOCyAapcTBax NpaBoOBOM cembu obLLero
npaBa, MM60 CMeLLaHHbIX NPABOBbIX CUCTEM.

OuyeHb UEHHbIM MPUMEPOM C TOUKM 3peHUA
UMMNAEMEHTALUMM HOPM aHIIMMCKOTO MpaBa B
CUCTEMY Ka3axCTaHCKOro npaBa MOryT OKa3aTbCA
MeKAYHAapPOAHbIe HOPMbI M AOTOBOPbI, B KOTOPbIX
O4HOW CTOpOHOM sBAseTcs BenukobputaHus, a
ApYroit — Kakoe-To rocyaapcTso UAM MHOE NOK-
TMYyeckoe 06pas3oBaHME C POMAHO-repMaHCKoM
npaBoBOW cuctemol [6]. B KauecTBe AapKoro npu-
Mepa MOFYT MOCNYKUTb aKTbl, AeTa/n3unpytome
acrnekKTbl, CBA3aHHbIE C Y1eHCTBOM Bennkobpura-
Huu B EBpocoto3se. TaK Uam nHave, U3 3TUX aKTOB,
NPUHMMaeMbIX B BeankobputaHum B popme cra-
TyTOB, PopmupyeTca cyaebHan npaKTUKa. Takas
NpPaKTMKa A0/IXKHA U343aBaTbCA B BUAE OTAE/bHbIX
COOPHMKOB, MOCKO/IbKY OHa MpeacTaBAsfeT co-
601 MHTEpPEeCHYI B UCCIea0BaTe/IbCKOM U Mpak-
TUYECKOM cmbicie MHopmauuto. OcobeHHOo 3To
KacaeTca [ieN, B KOTOPbIX MPOUCXOAAT Hernocpea-
CTBEHHbIE KOM/IM3UN HOPM CTPaH aHMINIACKOro U
pPOMaHO-repMaHCKOro npaea, MOCKO/bKY Ha Npu-
Mepe paspeLleHns Takux Konamsmin dopmupyet-
ca U wandyeTca TEXHMKA paspelleHunsa NpoTueo-
peunii Mexay AByms TUMaMun NpaBoBbIX CUCTEM.

OfHOM M3 OCHOBHbIX Npobnem npu GyHKLU-
OHMpPOBaHUKN GMHAHCOBOrO cyda No NPUHLMNAM
aHrmickoro npasa B KasaxctaHe bygert 1o, 4TO
BO3HMKalOLWME KOM/IM3UU C HOPMAMK KasaxcTaH-
CKOTro MpaBa A0/IKHbI byayT paspelaTbca Kaknm-
TO M3 Ka3aXCTAHCKUX cyaebHbIX OpraHoB, cKopee
BCEro TakMm opraHom 6yaeT BepxoBHbiit Cyg, Pe-
cny6amnKkm KasaxcraH.

Bo3Bpallascb K HenocpeacTBeHHOW Teme
[aHHOM paboTbl, HeObXoAMMO byAeT TaKKe pas-
pewnTb MeHee CyLEecTBEHHbIE, HO B TO }Ke Bpe-
Msi BaKHble BOMPOCHI, TaKMe Kak: byayt au 3a-
MMCTBOBATbCA aHIMICKME MNpeueaeHTbl nocne
Hayana paboTbl Cyda UK CYLLECTBEHHOE 3Haye-
Hue ByayT MMeTb TO/NIbKO BHOBb 06pa3oBaHHbIe
KasaxcTaHCKMe; KTO MOoAYy4YnT NpaBo NpeacTaBATb
MHTepechbl CTOPOH B TaKOM cyae — byayT v cosaa-
Hbl KaKMe-To aHanorn npodeccrmoHanbHbIX CO06-
LLLeCTB aABOKaTOB (6appMUCTEPOB M CONMUCUTOPOB)
[7], vmelowmx nNpaBo NpPeACTaBAATb WHTepechl
CTOPOH MMEHHO B 3Tom cyae? KTo byaet nonyyaTb
NnpaBo CTAHOBUTLCA CyAbEén 3TOro cyaa, byaet au
pa3paboTaHa oTaenbHas npoueaypa KBanmduka-
LMW N HAa3HA4YeHuA cyaen aaHHoro cyaa? Bce atu
BOMpPOCHI TPebyOT OTBETA, MOCKO/bKY No dopmy-
JIMPOBKe O TOM, 4YTO NpaBo byaeT OCHOBaHO Ha
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akTax LleHTpa, He npoTMBOpeYawmx HopMmam AH-
MM 1 Yanbca, He JaloT YEeTKOro OTBETa Ha AaH-
HbIl Bonpoc. Mo-BUAMMOMY, HOPMbl @aHIJIUACKOTO
npasa 1 ganee 6yayT 3aMMCTBOBATLCA.

Y70 3Ke KacaeTcAa pacCMOTPEHUsA NPUMEHEHUS
npeLeseHTHOro npaBa Ha oOCTasbHble cyapbl Pe-
cnybaunku KasaxcTaH, To Takasa npoueaypa npes-
CTaB/AETCA MA/IOBEPOATHON. B CTOpUM He Bblno
cnyyaes, 4yTobbl B rocygapcTee npousolen no-
6pPOBO/IbHbIV U OCO3HAHHbIV Nepexos OT POMaHo-
repMaHCKOM K aHI/IOCAaKCOHCKOM cucTeme npa.a.
Kak npaBW0, aHI/TOCAaKCOHCKas cucTema BHeaps-
Nacb Ha3Ha4YaembiMU M3 METPOMOSUM CYAbAMMU
WK }Ke pasBMBanacb Nosxe Ha Hase TaKoM «Ha-
caXAeHHoM» cBepxy cucTembl. lpeuegeHTHoe
NpaBO OYEHb TECHO CBA3AHO C AaHIUCKUM A3bl-
KOM M aHIIOCAaKCOHCKOM MPaBOBOW KynbTypold,
Tam, rae oT TOHKoCTel GopMyIMPOBAHMA 3aBUCUT,
YTO B TOYHOCTU B Ae/ie ABNSAETCA CyLLeCTBEHHOM
YacTblo pPeLUeHMs, @ YTO — CKasaHHbIM MOMYTHO,
A3bIK, HA KOTOPOM Bblpa*KaeTcsa NpaBoBas HOPMA,
UrPaeT CyLLeCTBEHHOE 3HaYeHMe.

Kpome Toro, nepexos ¢ KOHTUHEHTA/IbHOM CK-
CTEeMbI MPaBa K aHII0CAKCOHCKOM HAMHOTO C/IOMK-
Hee, HeXenun coseplueHne 0bpaTHOro nepexoaa,
MOCKONIbKY [N COBEPLUEHUA TAKOro nepexona
Heobxoanmo BblpaboTaTb BCHO CyaebHY0 NPaKTu-
Ky, MO0 NPUHATL KaK AAaHHOCTb aBTOPUTET yiKe
CO3[aHHbIX pelleHui, 3acTaBUTb BECb MACCKB
cyaen M3yuntb OCHOBHOM Habop npeueneHToB,
M TO/IbKO 3aTeM HayaTb NPUMEHATb UX B MOIHOW
Mepe.

MoTeHUManbHbIe CNOXKHOCTWU, KOTOPble MO-
ryT BO3HUKHYTb NPU BHEAPEHUW 3/1eMEHTOB aH-
IIMINCKOro NMpeueseHTHOro npaBa B CUCTEMY Ka-
3aXCTAaHCKOro MNpaBa, 3acTaB/AAlOT 3a4yMaTtbCs,
onpaBAaHO /M BOODLLE pelleHWe O CO34aHUM
cyda, paboTatoLLero no NpUHLKMNAM aHIIMIACKOTo
npasa. O6pasyom ana MexayHapogHoro GpuHaH-
COBOrO LeHTpa «AcTaHa» aBnaetca [lyban, roe ta-
KON GUMHAHCOBBIM LEHTP yCnewHo GyHKLMOHUPY-
eT. BmecTe c Tem, cnegyeT BCMOMHUTb, 4To OA3 B
npoLwnom 6bian TeppuTopuen, NOAKOHTPONbHOM

BennkobputaHun. InemeHTbl GPUTAHCKOrO BAUS-
HMA octaBaancb B OAD Ha NpPOTAXKEHMU BCero ne-
puoaa He3aBUCUMMOCTU AAHHOW CTPaHbI.

C ppyroit CTOPOHbI, NPUB/IEYEHMUE MHOCTPAH-
HbIX MHBECTULMI onpeseneHo Kak O4HO U3 KAto-
YyeBbIX HanpaBJEHWUIN rocyAapCTBEHHOM MOAUTU-
Kn. B lMpeanpuHMmaTenbCKOM KoAeKce, NpUHA-
Tom B 2015 roay, oTpaxeHbl HOPMbI, NO3BOANA-
oLLMe CoBEpLIaTb UHBECTULMU C HAMMEHbLIMM
CONpPOTMB/IEHNEM CO CTOPOHBI rocygapcrea. Co-
OTBETCTBEHHO, CNeAyeT OXKMAATb, YTO MOAUTUKA
Nno MNPUB/AEYEHUIO UHBECTULUIM ByaeT peannso-
BbIBATbCA.

Bo3MOXKHO, He creayeT ApamMaTU3npoBaTb
BCEWM C/IOXKHOCTU C MPUMEHEHWEM MpeLeneHT-
HOro npasa. B GO/NbLIMHCTBE HE CAULIKOM 3a-
MbIC/10BATbIX C/Iy4aeB CYyAbM MPUHMUMAIOT CXOXKME
pelleHns BHe 3aBUCMMOCTM OT TOro, MeToZamMm
KaKOW MMEHHO MpPaBOBOM CEMbW 3TU peLLeHusA
npuHMmatoTca. Konamsmm m TOHKOCTM NpaBso-
NPUMEHEHMA BO3HWUKAIOT B MEHbLLUMHCTBE CAYy-
YyaeB, KOTOpble MPaKTUYEeCKM Bcerga mMoryT ObiTb
3ddekTMBHO paspelleHbl. OCHOBHOM Bonpoc by-
OET 3aKNI04YaTbCA B TOM, KEM MMEHHO, U KaKUMU
cnocobamm 310 ByaeT NpPomucxoamTb. 3aZaya Ka-
3aXCTAaHCKUX YYeHbIX NPABOBEAOB U MPaKTUKOB-
IOpPUCTOB, Cyaen BepxoBHOro cyfa 3akatoyaerca
B8 TOM, 4TObbl NMpoOaHaNN3NpPOBaTb MMetOLWMIACA
MWPOBON OMbIT COCYLLECTBOBAHMUA MPaBOBbIX
cucTem, MNpPeAcKasaTb BO3MOMKHble Mpobaembl,
oXugarowme cyaebHyto cucTtemy Ha nyTM BHe-
OPEeHUA 3N1eMeHTOB aHIIMMNCKOro npaBa B Kasax-
CTAHCKYIO NPaBOBYO CUCTEMY, U MO BO3MOMKHOCTU
npeaynpeantb Mx. HenmocpeactseHHO BO Bpems
BHEAPEHMUA yKa3aHHbIX 3/1eMeHTOB BepxoBHOMyY
cyay, a TakKe KoHcTutyumoHHomy coseTy PK He-
06x0aMMO ByaeT NOCTOAHHO AeprKaTb CUTyaLMUto
Ha KOHTpoAe, 4Tobbl NpM HEOBXOAMMOCTU OCy-
LLLeCTBUTb KoppeKumto. Takke cyay ¢rHaHCOBOrO
LueHTpa «AcTaHa» HeobxoaMmo 6yaeT opraHuU3o-
BaTb M34aHMe COOPHMKa MpeueseHToB, Kak 3TO
NPWHATO B CTpaHax obLero npaea.
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rPAXKAAHCKO-NPABOBASA OTBETCTBEHHOCTb
3A MEAUWUUHCKUE NPABOHAPYLWEHUA

AHHOTauuA

CTaTbA NOCBALLEHa BONPOCAM FParKAaHCKO-NPaBOBOM OTBETCTBEHHOCTU MeAMULMHCKUX PAaBOTHUKOB
PK. B cTtaTbe oTMeyaeTca OTCYTCTBME TepMMHa «BpavyebHOM owmnbKM» B 3aKoHogaTenbcTse PK, u
060CHOBbIBAETCA HEOOXOAMMOCTb 3aKOHOAATE/NIbHOrO 3aKpenaeHWa [AaHHOro TepmuHA. ABTOPOM
npuBeLeHbl OCHOBHbIE BMAbI BpauyebHbIX OLIMOOK, PACKPbITbl MOHATUE, MPU3HAKKU, BUAbI TPAXKAAHCKO-
NpaBOBOM OTBETCTBEHHOCTM 33 HEHA4/IENAlLee OKaszaHMe MeaMUMHCKMX ycayr. Takke aBTopom
PEKOMEH0BaHbl HOBble NOAXOAbI A5 PELIEHUA CYLLECTBYHOLWMX NPOBAEM U yAyYLIEHUA NONOKEHUA
B 06/1aCTV 34paBOOXPAHEHMS.
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CIVIL LAW LIABILITY FOR MEDICAL OFFENSES

Abstract

The article is devoted to the issues of civil law liability of medical workers of the Republic of
Kazakhstan. The article notes the absence of the term "medical error" in the legislation of the Republic
of Kazakhstan, and substantiates the need for legislative consolidation of this term. The author presents
the main types of medical errors, discloses the concept, features, types of civil law liability for improper
provision of medical services. The author also recommends new approaches to solve existing problems
and improve the situation in the field of healthcare.

Keywords: civil law liability, medical services, medical worker, non-contractual (tort) liability,

contractual liability.

B HacTosALLee Bpemsi BONPOCbl OTBETCTBEHHO-
CTW 3a NpaBOHapyLweHns B 061acTn 34paBooXpa-
HEeHMA He TONbKO Bbi3blBaeT 60/bLION MHTEpEC,
HO M MMeeT LMPOKNIM pe3oHaHC obLiecTBeH-
HocTU. OrpomMHOEe 3HayeHWe NpuaaeTcs BOMPoO-
cy cTabunmsaumm ob6LEeCTBEHHbIX OTHOLUEHWUN
B 061aCTU 34paBOOXPaHEHUA, MOCKONbKY ANs
34,paBOOXPaHEHMA Ha TEKyLLIeM 3Tane pasBuTMA
XapaKTepHbl HeAoCTaToYHan NpodeccnoHanbHas
NnoAroToBka MeAWLMHCKUX pPaboTHMKOB, Hemo-
CTaTOYHOE KO/AIMYECTBO HEMOCPEACTBEHHO CaMMX
MeANUMHCKNX PabOTHMKOB, M3HOC MeAMULMHCKO-
ro obopyaoBaHUA, U BCe 3TO B KOMMNAEKCe Mpu-
BOAMUT K BECbMa HeXKeaTelbHbIM NOC/eACTBUAM.

Y106bl NOHATL cneunduKy rparkaaHcKo-npa-
BOBOW OTBETCTBEHHOCTM B 06/1aCTV OKa3aHMA me-
OVUMHCKUX ycnyr TpebyeTcs paccMoTpeTb MHO-
rme acnekTbl, MPW 3TOM KarKAbl TAaKoM acnekT
HeceT onpeaeneHHble Npobaembl, KoTopblie 06-
CY)KOA0TCA KaK TEOPETUKAMM, TaK MU MPAKTUKAMMU.
Bo/bLIMHCTBO Takux npobnem TpebyeT 6onee 06-

LUMPHbIX UCCNeA0BaHNM, MOSTOMY B pamMKax AaH-
HO paboTbl ByAyT OCBELLEHbI TO/IbKO HEKOTOpbIEe
M3 HUX, Hambosiee TECHO CBSI3aHHbIX C Temol
rpak4aHCKO-NpPaBoOBOM OTBETCTBEHHOCTU
Ocob6eHHOCTb  BbINMONHEHUS  MeAULNHCKUM
paboTHNUKOM npodeccroHanbHbIX 06A3aHHOCTEN
3aK/I0YaETC B TOM, YTO He BCerga npaBuibHOE
OMArHoCcTMpoBaHWE, NeyeHWe WU OKasaHue
MeANLMHCKON MOMOLLM, MPUBOAUT K MOJSIOXKM-
TeNbHbIM pe3ysibTaTam. MpUHMMan BO BHUMaHMe
LUenu, CToAllMe Ha CerogHAWHUM AeHb nepes
rocyfapCcTBOM, a TaK»Ke cTpaTerum Pecnybnuku
KasaxcTaH, MOXXHO OTMETWUTb, YTO B AAHHOW CU-
Tyauuu OWWOBKK, OONYyUEHHble MeAULUNHCKUMU
paboTHNUKaMK, He AOMKHbI OCTaBaTbCA 6e3 A0/K-
HOro BHMMaHusA. Beab cornacHo KoHcTuTyuwmm
Pecnybaunkum KasaxcraH (cT. 29) rocygapctso obe-
CNeymBaeT HallUMM rpaskaaHam NpaBo Ha OXpaHy
340p0BbA [1]. 9TO KOHCTUTYLMOHHOE NOJIOKEHME
XapaKTepusyeT cTerneHb OTBETCTBEHHOCTU rocy-
[apcTBa nepes CBOMMM rpaxkgaHamu. B nosces-
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HEBHOW KWM3HWU KOHCTUTYLMOHHOE MPaBO rparK-
[aH Ha OXpaHy 340POBbA peannsyeTcs meguLmH-
CKUMU YUPEXOEHUAMMU U UX COTPYAHUKAMM.

Takum o6pasom, rocyaapcTso rapaHTUpyeT
CBOMM rpaxgaHam npaso Ha becnnatHoe nony-
yeHue onpegeneHHoro obbema MegMULUHCKOM
MOMOLLM, @ Ha MeAULMHCKUX PaboTHUKOB BO3-
NnaraeTcA HenocpeacTBEHHO UCMONHEHME TaKOro
npasa.

OOHMMM M3 CaMbIX BaKHbIX LEeHHOCTel sB-
NAKOTCA KU3Hb U 340POBbE YE/0BEKA, B CBA3M C
yem, OKasaHWe CBOEBPEMEHHOM U KayecTBeH-
HOW MeZMLUMHCKOW NMOMOLLU ABAAETCA BaXKHbIMM
YCNOBUAMM B pPaMKax OXpaHbl 340poBbsa. Jlioan
0ob6paLLatoTca B MeAULMHCKME YYpeXAeHUA, O0-
BEPAS MM CBOIO }KM3Hb W 340POBbE, @ Bpayu, B
CBOIO o4epesb, AO0/IXKHbI NPUIOKUTb BCE YCUAUSA
AN1A ycnewHoro evyeHus. K coxkaneHuto, Ha npak-
TUKE MOTYT UMETb MECTO Pa3/iMyHble HapyLleHun
CO CTOPOHbI MeAULMHCKUX PaBOTHUKOB, KOTOpble
MOTYT NMPUBECTM K TPAarMyeckoMy 1cxogy, Hanpu-
Mep, yTpaTe 340p0OBbA, NoJyYyeHUe MHBANLHO-
CTM WUN B HaUXYALIEM BapuaHTe — CMepTH.

OfHaKo B LE/NIOM Ba)KHO OTMETUTb, YTO B 3a-
KOHoZaTenbcTBe Pecnyb6ivkm KasaxctaH Ha ce-
rOAHAWHWIK AeHb HEeT TOYHOro onpeaeneHun
«BpayebHoM oWNbBKM», YTO B CBOKO oyepenpb Yc-
NOXKHAET KOHCTATaLUMI0 BUHbI MeAULMHCKOTO pa-
60THMKa. BaxHO OTMeTUTb, YTO B KasaxcTaHe cy-
wectayeT Kogekc «O 3a0poBbe Hapoga u cucte-
me 34paBooOXpaHeHua». B gaHHOM JoKymeHTe
NPONMCaHbl OCHOBHbIE MOMIOXKEHUA O 34,paBOOX-
paHeHnn. OCHOBaMM 34,0aBOOXPAHEHMA nNpeayc-
MOTPEHO, YTO MeAMLMHCKas MOMOLLb BKAOYAET B
ceba npegocTaBieHne MEeANUUMHCKUX YCAYT, NpK
3TOM YC/yra UMeeT CaMOCTOATE/IbHOE 3aKOHYEH-
Hoe 3HayeHue. MeaUUMHCKan OeATeNbHOCTb, B
CBOIO o4epeapb, BK/OYaET B cebs OKazaHue meam-
LMHCKOW NMOMOLLM Hapsaay C APYTMMU BUAAMU fae-
ATENbHOCTU. Ba’KHO MOHMMaTb, YTO MeANLUMHCKas
opraHMsauma B 60NbLIMHCTBE C/YYaeB HE MOXKET
HeCTM OTBETCTBEHHOCTb 33 M3/1e4YeHne naumeHTa
(pe3synbTtaT), MOCKO/IbKY rapaHTMPOBaTb Pe3y/b-
TaT B MeAMUMHe BecbMa C/NOXHO. OCHOBHbIM
MYHKTOM XO4YeTcs BblAEeNTb TEPMUH «MeguLumH-
CKMI MHUMAEHT» YKa3aHHbI B NyHKTe 5 cT. 270
[2]. AaHHbIN TepmUH 0603HaYaeT BO3HUKLIKE He-
npeaBuAEeHHbIE OCNIOXHEHUSA, CBA3aHHbIE C 0COo-
6EeHHOCTAMM OpraHM3Ma 4YesioBEKa, YTO BCE Ke
He ABNAeTCA BpayebHOM OLMOKON, ONUCAHHOM B
APYTUX CTPaHAX MU APYTMMUM CleUManmucTamm.

Bonee pacnpocTpaHeHHOe onpeaeneHue
AaHo npodeccopom W.B. [aBblgoOBCKUM U CAy-
KUT OCHOBOW MEAMUMHCKOro npaBa, COMacHo
KOoTopoMy BpayebHasa owmnbKa — 310 Aobpoco-
BECTHOE 3abnyXAeHWe Bpaya, OCHOBAHHOe Ha
HecoBepLIEHCTBE COBPEMEHHOIO COCTOAHUA Me-
ANUMHCKOW HAaYKM U METOLOB MCCef0BaHMA, HA
0cobom TeyeHMM 3ab60s1eBaHNA Y ONpeseeHHOro

60/bHOrO MM Ha HeAoCTaTKe 3HAHWW M OnMblITa
Bpaya, Ho 6e3 aNeMeHTOB Xa/NaTHOCTU, HebperK-
HOCTW, NpodeccMoHaNbHOro HeBexecTsa [3].

Onupascb Ha gaHHOe onpeaefieHne MOXKHO
MOHATb, YTO TEPMUH MEAUUMHCKUA WHUMAEHT
He pacKpblBaeT NpobaemaTvKy MOAHOCTbIO. YTO
COOTBETCTBEHHO MOXET MPUBECTM K onpeseneH-
HbIM OC/NIOXKHEHWEM B MAEHTUPUKaLMM npobne-
Mbl CO CTOPOHbI YMOJHOMOYEHHbIX OpPraHoB, a
TaKXe CTeneHb HaKa3aHMA WKW ero OoTcyTCcTBue
ANA MeANUMHCKOTO paboTHMKa.

MpPUYNHBI MEeAULMHCKMX OWNBOK MoryT BbiTb
06bEKMUBHBLIMU U CYObEKMUBHbIMU:

CyTb O6BEKTUBHbIX MPUYNH B TOM, YTO OHU He
33aBUCAT OT BPaya, He BAUAIOT TaKKe ero npodec-
CMOHANN3M MU CTeneHb 3HaHWI. K cybbeKkTums-
HbIM NPUYMHAM, B CBOIO oYepesb OTHOCAT: Owmnb-
Ky B AMarHo3e, HapyLeHWe CPOKOB OKa3aHMA Me-
OVNLMHCKON MOMOLLM, OWNOKM NPU Ha3zHAYeHUU
JIeKapCTBEHHbIX NPEnapaTos.

B 0606L1eHHOM BapuaHTe OTAEe/bHbIE YYeHble
BbIAENAT 6 CaMbIX PacnpPOCTPAHEHHbIX BMAOB
BpaYebHbIX OLNOOK:

1. AuaeHocmuyeckue — 3ToHaubonee pac-
NPOCTPaHeHHas rpynna BpayebHbIX OLWMOOK,
KOTOpble NPOUCXOAAT Ha 3Tane AMArHOCTUKKU U B
JanbHenwem NpMBOAAT K OWIMBKam BO BCEM fe-
yebHOM npouecce.

2. Op2aHU3ayUOHHbIe — 3TO OLWNBKM KoTopble
BO3HMKAOT M3-3a HEMNpaBW/IbHOW OpraHnsauum
camoro ne4yebHO-AMATHOCTMYECKOrO npoLecca,
a TaK)Xe M3-3a J0BOJIbHO HU3KOW MaTepuanbHOM
obecrneyeHHOCTN MeANLIMHCKOM CNYKObl.

3. JleuebHO-makmu4eckue spayebHbie ouwub-
KU — 3TO HenpaBW/bHOE /ieYeHne, HEBEPHO Mo-
[00paHHbIA MeToA, UCCNenoBaHUA, KOTOPbIM He
NO3BO/IAET NOCTaBUTb NPABWU/IbHbIN ANATHO3, He-
KOpPPEeKTHaA AN HeNpPaBWUAbHAA MHTepnpeTaymsa
NONIyYEeHHbIX pe3ynbTaToB 6O e ownbKa B Bbl-
AB/IEHMM MOKa3aHUI MAM MPOTMBOMOKA3aHUI K
ntobomy M3 METOAOB Tepanuu.

4. TexHuYyecKue owUbOKU — 3TO OWMOKM YacTo
BO3HMKalOWMe Ha 3Tane 3anoNHEeHUA MeanUUH-
CKMX JOKYMEHTOB B BU/E HEMPABUIbHOIO 0hopM-
NeHunsa 1 BegeHns 0bas3atesibHON AOKYMEHTaUnK:
He 3anonHeHwWe uctopum 6onesHn nam ambyna-
TOPHOW KapTbl.

5. [leonmonoau4ecKkue owubKu cBA3aHbI C Xa-
JIAaTHbIM OTHOLUEHMEM Bpaya MO OTHOLIEHUIO K
naumMeHTy U ero poAHbIM, HEHaA eXalMMm nose-
OEeHVEeM MeAMUMHCKMX CAYXKalmX, NpeHebpexe-
HMEM NPUHLMNAMMN STUKM U HOPMaMKU MOPA/U B
OTHOLUEHWM NALMEHTOB.

6. ®apmayesmuyeckue OWUBKU — BO3HU-
KaloT BCAeACTBME TOro, YTo dapmaueBTUYECKUN
pabOoTHMK HeBEPHO onpeaenseT COBMeCTUMOCTb
JIeKapCTBEHHbIX NMPenapaToB ¢ APYrMMU MeamKa-
MeHTaMM U He YYMTbIBAET NOKa3aHWA 1 NPOTMUBO-
noKasaHwus [4].
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Taknum obpasom, Npu HEHaZNEKALLEM OKa3a-
HUM MEOMULMHCKON MOMOLLM MOTYT BO3HMKHYTb
OCHOBAHWA ANA OPUANYECKON OTBETCTBEHHOCTM
He TONbKO N1e4ebHOro yupexaeHus (B pamkax
rpaXK4aHCKMX NPaBOBbIX OTHOLIEHMUI), HO U Me-
OMUMHCKOTO paboTHMKA: MegMLMHCKON CcecTpbl
WAN Bpaya, BbIWECTOAWMX AOMMKHOCTHLIX NUL,
N faxe pykoBoguTens ydpexgenus [5, c. 108].
MeguumHCcKMe paboTHUKKN UK MeANLMHCKUE YY-
pexaeHna MoryT 6biTb NPUBAEYEHBI K TAKUM BU-
[aM OTBETCTBEHHOCTM KakK:

- AucuMnNAnHapHas (3To MoxKeT bbiTb 3ameya-
HWe, IUWEeHME NPEMUM, YBOSIbHEHWE U T.4,.).

- Tpa)kgaHCKo-npaBoBasA OTBETCTBEHHOCTb
(BO3MeLeHMe Bpeaa MaLMEHTYy Ha OCHOBaHMUM
pelleHuns cyaa).

- YrON0BHasA OTBETCTBEHHOCTb (ULLEHMEe CBO-
604bl HA OCHOBaHMM peLleHns cyaa).

MpaK4aHCKO-NpaBoBas  OTBETCTBEHHOCTb
npeacrasnseT coboi oAnH U3 BUAOB topuanye-
CKOWM OTBETCTBEHHOCTU, NPeayCcMOTPeHHOM MparK-
[aHCKMM KogeKkcom PK, MOCTPOEHHOM Ha INYHOM
MHTepece NocTpazasLUei CTOPOHbI, HacTynaeHue
KOTOPOro CAYWUT HapyLleHMemM HOPM rpaKaaH-
CKOTO MpaBa UM HEHAZNEKALLMM UCMOSIHEHMEM
cBomx npodeccnoHanbHbIXx 06A3aHHOCTEN, MO-
KET NPUMEHATLCA OTAE/IbHO UM AOMNONHATD [6].

paykaaHCKo-NpaBoOBas OTBETCTBEHHOCTb 6a3u-
pyeTcA Ha TaKMX NPUHLMNAX KaK PaBeHCTBO y4acT-
HWKOB TPaXKAAHCKUX OTHOLLIEHWM; CAaMOCTOATE Nb-
HOCTb; MaTepuasbHaaA KOMNeHcaLma HaHeCeHHO-
ro Bpeaa; HEeBbINOSIHEHWE WAW HeHaA/eXallee
BbINO/IHEHME NPOdECCUOHANbHbIX 0653aHHOCTEN.

OCHOBHbIMW YCNOBUAMM HACTYMNAEHUA FPaK-
[AHCKO-NPaBOBOM OTBETCTBEHHOCTU ABASIOTCA:
npuYMHeHWe Bpeda MaLMeHTy, NpOTUBOMNpPaB-
HOCTb [AelcTBua wunm 6e3genctema, Haauuume
CBA3N MeXAy NPOTMBOMPABHbIMU AENCTBUAMMU U
HaCTYyNnMBLWMMMK MOCNEACTBUAMMU; HAANYME BUHbI
MeAMLMHCKOro paboTHMKa. MpoTMBOMpPaBHbIMM
OEeNCTBUAMN MEeAULNHCKOTO COTPYAHMKA MOXKHO
Ha3BaTb HEBbINONHEHWE ero NPodEcCUOHaAbHbIX
06s3aHHOCTEN MK UX HEHAAeXKallee UCMOoJIHe-
Hue. MPUYNHHO-CNeACTBEHHAA CBA3b YCTaHABAM-
BAETCA, eC/IM MMEeKT MeCTO HeraTuBHble Nocnea-
CTBUA B pe3ynbTaTe OKa3aHWUA MeAULMHCKON no-
MOLLMN NN AENCTBUIA KOHKPETHOro paboTHMKa. B
TAaKUX CUTyaUUAX KpalHe HeobxoaMmo npaBub-
HO onpeAenuUTb U MOHATb, YTO UMEHHO OLWMOKa
MeAULMHCKOro paboTHMKa NpMBena K TakMm OT-
puLaTeNbHbIM NOCAEACTBUAM.

Kpome Toro, ucciegys BOMPOC rpakaaHCKo-
NpaBoOBOM OTBETCTBEHHOCTM 33 HeHag/ekallee
OKa3aHWe MeaMUMHCKMX YCAyr, cnefnyeTr oTMme-
TUTb AOTOBOPHYIO M BHEAOTOBOPHYIO OTBETCTBEH-
HOCTb; YaCTUYHYIO U CONNAAPHYIO; OCHOBHYIO M
cybCcnamMapHyto; NOHYIO U OFPaHUYEHHYIO.

MomMMMO [A0roBOPHON OTBETCTBEHHOCTWU CTO-
POHbI TAK}Ke MOTryT HECTU BHELOroBOpPHYHO (ae-

JINKTHYI0) OTBETCTBEHHOCTb, KOoTopaa o603Haua-
eTcA coBeplleHnemM NPOTUBOMNPABHOIO AENCTBUA
CO CTOPOHbI OA4HOIO /IMLL@ B OTHOLIEHWUWN APYrOro,
BHE 3aBMCUMMOCTM OT HaIMuMUA MeXKay HUMWU O0-
TOBOPHbIX OTHOLIEHUW UAN UX OTCYTCTBUA.

Mo»HO caenaTb BbiBOA, YTO AOrOBOpPHan OT-
BETCTBEHHOCTb HamnpaB/ieHa Ha peryanpoBaHue
06A3aTeNbCTB, a AE/IMKTHAA HAa BO3MELLEHNE MO-
panbHOro BpeAa noTepnesBLIEMY TPa*KAaHCKUX
NPaBOOTHOLLEHWA.

MoaBoaa WTOr, MOXHO CKasaTb, YTO B 3a-
KoHogaTenbctBe PK Ha f[aHHbI MOMEHT HeT
OETaNbHOIO PEeryiMpoBaHns OTBETCTBEHHOCTMU
MeaMUMHCKUX opraHusauunii. CobntogeHune ycra-
HOBJIEHHbIX CTaHAAPTOB M NpPaBua B chepe meau-
LUMHbl MMEET BaKHOEe 3Ha4YeHMue, MOCKO/bKY 3TO
CO343a€eT AOMNONHUTENbHbIE FAapPaHTUX ANA nauum-
eHTa. HeobxoaMmo TakKe OTMEeTUTb, YTO He bbl-
BaeT abCONOTHO CTaHAAPTHbIX NALWMEHTOB U CAy-
YyaeB, B CBA3W C 3TUM BO3MOXKHbl OTCTYN/IEHMA OT
CTaHAapToB U Npasua. Hanpumep, ecam ectb no-
KasaHUA K XMPYyprMyeckomy BMeELLATeNbCTBY, HO
BO3MOXHbl COMyTCTBYlOWME 3aboneBaHusa, npwu
KOTOPbIX ONepaTMBHOE BMELIATeNbCTBO TOJIbKO
YCYrybuT TAXKEeCTb COCTOSHMA NaLMeHTa.

Kpome TOro, B 34paBOOXpaHEHUN CyLLECTBYET
TaKoe MOHATUE, KaK KayecTBO OKa3blBaemblX YC-
Nyr. B uenom, nog, Ka4ecTBOM OKasbliBaeMbIX YC-
YT NOHMMAETCA COBOKYMHOCTb TAKMX MPU3HAKOB,
KakK CBOEBPEMEHHOCTb OKa3aHWsA, NPaBUIbHOCTb
BblbOpa MeToAoB NPOPUNAKTUKM, ANATHOCTUKM,
NleyeHna U peabuamTaummn Npu oKasaHUM meam-
LLMHCKOW MOMOLLK, @ TaK¥Ke CTeneHb AOCTUKEHMUA
3an/laHMpOBaHHOrO pesynbtaTta.[lna ycrtaHosne-
HUWA TOro, HAaCKO/NIbKO KayecTBEHHO Obl0 OKasa-
HME MeAULIMHCKON MOMOLLK, B HAacTosLLEe Bpems
06blYHO HEob6XoAMMO HasHauyeHue cyaebHo-me-
AVUMHCKOM 3KCMnepTusbl.

Cneumdurka MmeguUMHCKOM OeATeNbHOCTU Co-
CTOUT B TOM, YTO AEATENbHOCTb MEeAULMHCKNX
paboTHMKOB nogpobHOo pernameHTMpoBaHa. U
TakMe CTaHZapTbl U pernameHTbl MPaKTUYecKu
Bceraa obssatenbHbl gNA BblINOAHEHUs. Mo3To-
MYy NMPOTMBOMNPABHbIM MOMKET ABNATLCSA KaK Ael-
cTBMe, Tak wn bespgeicteme. MpUUMHHAA CBA3b
ABNAETCA OOBEKTUBHbIM YCNOBMEM HACTYMN/AEHUA
OTBETCTBEHHOCTU. HO HECMOTPSA Ha 06 bEKTUBHbIMN
XapaKTep 3TOro yc/ioBUSA, A4OBO/IbHO C/I0XKHO €ro
yCTaHOBUTb. HebnaronpuaTHble NocieACTBMA MO-
ryT BO3HUKHYTb /IMLLb B ByAyLiem.

N B 3aKkntoueHune, a xoten 6bl HEMHOro ocse-
TUTb CyllecTBytoLLMe Npobiembl CUCTEMbI 3apa-
BOOXpPaHEHWs B Hawen cTpaHe. OyeHb OCTPO
CTOUT BOMPOC O HEOBXOAMMOCTU YNyULIEHUA Ka-
YyecTBa MPeAoCTaBAAeMbIX MeAULMHCKUX YCyT.
OOHUMM M3 CambiX KpyMHbIX nNpobnem B 3TOM
cbepe MOXKHO cumTaTth: AedMUNT Kaapos, Hedo-
CTaToyHoe (UHAHCUPOBAHWE, HU3KOE KayecTBO
npodeccMoHaNbHOM NOAroTOBKMW. ednumT yakmx
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CneLmanncToB AOCTaTOMHO cepbesHas npobse-
Ma, KOTopas Bbl/IMBAETCA B HEBO3MOXHOCTb A8
rpaykaaH MoayyuTb KauyecTBEHHOe JieyeHue ys3-
KOro HanpasaeHusa. B uensax pasButusa KagpoBsbix
pecypcoB 34paBoOXpaHeHMA HYXHO pa3paboTaTb
KauecTBEHHYIO MNPOrpammy MpPOrHO3MpPOBaAHMS,
NJaHUPOBAHMA W YNpPaB/ieHUs KaapoBbIMU pe-
cypcamu B cUCTEME 34PaBOOXPAHEHUSA, MOBbLICUTb
3pPEeKTUBHOCTb MCNOIb30OBAHUA KaZpOBOro Mo-
TeHuMana. Hy>kHO co3aaTb CUCTEMY 3aKpenaeHusa
KaZpoB B OTPAC/N, 0COHBEHHO Ha cesie, B TOM YuC-
Nle UCnonb3ys MeToanKy GopMMpPOBaHUA Lene-
BbIX 3aKa30B MECTHbIX UCMNONHUTE/IbHbIX OPraHOB
Ha NoArOTOBKY CMEeLnanncToB 34paBOOXPaHEHMA
Ha OCHOBE COMNAWEHUI NyTeM MNpUBAEYEHUA
YaCTHbIX MHBECTULMIA U CMOHCOPCKUX CPeacTs.
Bonpoc o0 HegocTaTOYHOM GUHAHCMPOBAHUK
MOMET MPOABAATLCA MO-PasHOMY; B OTCYTCTBMM
HOBbIX W COBPEMEHHbIX AWNArHOCTUYECKMX MpU-
60poB, OTCYTCTBUM HEOOXOAUMbBIX SIEKAPCTBEH-
HbIX MPenapaToB WM HexBaTKe MeAMUMHCKUX
yUYpexaeHnn B U 3a npegenamm roposos, obuiee
61arococTosiHMe HOMIbHUL, K 3TOMY TaKKe MOXK-
HO OTHECTU HeAOoCTaTOYHO BbICOKMIA YPOBEHb 3a-
PaboTHOM NAaTbl MEANLMHCKMX PaBOTHUKOB, YTO
B CBOIO o4epenb MOMKET MPUBECTU K HEXKENAHUIO
cneumannctos paboTaTtb Mo cneunanbHocTH. Kpo-
Me TOro, c/iegyeT TaKkkKe 06paTUTb BHUMaHUE Ha
HU3KUI ypOBEHb MeAMUMHCKOro 0bpa3oBaHms,
noy4aemoro B Halel cTpaHe. Momumo 3Toro, B
HacTosiLLee Bpems rocyAapcTBo AenaeT yrnop Ha
obyyeHne meguUMHCKMX PaboTHMKOB 0606LLEeH-
HOW HAMpPaB/NIEHHOCTMU, KOraa CTYAEHTbl LO/KHbI
npontn 5 netHee obyyeHua gna nonyyeHus ob-
WMX 3HAHWI, U nocsie 2 NeT UHTEPHATYPbl OHU
MOTYT CTaTb TO/IbKO BpayamMu - TepanesBTamu, a

noc/sie 3TOro MM Hy»KHO NPONTH ewe 3 roga obyye-
HMA 41A NONYYEHUA Y3KOHAMPaBAEHHbIX 3HAHWUIA.
Takoe pellueHMe rocyaapcTBa SBHO MOKAa3bIBaET,
yTo cyuwectsyeT AedpuUUMT Bpayeli-TepanesTos,
KOTOPbIM NbITAOTCA MCKYCCTBEHHO BOCMO/IHUTD 3a
CYET NULLIEHUA CTYAEHTOB [PYroi BO3MOMKHOCTH,
KpOMe KakK TO/IbKO paboTbl B KayecTBe Bpaya-Te-
paneBTa. MHe KakeTcs Takok noaxog abcontoTHo
HenpaBU/IbHbIM, NMOCKO/NbKY 3TO MOeT BoobLe
OTOUTbL KenaHue y MOMIoAEXM NojyyYyaTb menu-
LUMHCKOe obpa3oBaHMe, AU NMPUBECTU K OTTOKY
MOIOAEKM B APYrne CTpaHbl AN1A 0byYeHua Tem
CNeunanbHOCTAM, KOTOPbIE OHU XOTAT MOAYYUTb.
locyaapcTBO AOMKHO HAYMHATL 3a4YMbIBAaTbCA O
nocneacTBMAX CBOUX AEUCTBUMN, O BaXKHOCTM NpU-
B/€YEHUA TanaHT/IMBbIX CNELManncToB B CTPaHy,
O MOBbIWEHNM YPOBHA U KayecTBa MeaULMHCKNX
ycayr B cTpaHe. Cuctema 3paBOOXpPaHEHUs B Ha-
CTOALWMMA MOMEHT TpebyeT OT rocyapcTBa HOBbIX
noaxo4o0B U PeLleHnn, KoTopble A0/IXKHbI pa3pa-
6aTbIBaTbCA KOMIMJ/IEKCHO U YUMTbIBaTb BO3MOMK-
Hble NOCNeACTBMA TAaKUX AENCTBUM, HE NPUAYMbI-
BaTb MCKYCCTBEHHbIE OrpaHUYeHus, a HaoboporT,
NPWBIEKaTb M MOOLWPSATb MONOAENKb MNOYy4YaTb
KayecTBEHHble 3HAHWS, €CAN FoCYAapPCTBY HYMK-
Hbl TepaneBTbl, TaK 3HAYUT HY}KHO pa3paboTaTb
nporpammy, BK/to4an 3Ha4YMTENbHOE NOBbILEHUe
YPOBHA 3apnaaThbl 415 TEX e TepaneBToB, YTObbI
BpPayM CTPEMUAUCL PaboTaTb MMEHHO Tepanes-
TamMu, U MOI/IN AOCTOMHO XUTb Ha 3Ty 3apnnaTy,
a He 6MTb NO pyKam, oTpe3asa BO3MOXKHOCTb MO-
NY4nTb Apyrve meguumHcKMe crneumanbHocTu. B
Le/IoM cUcTeMa 3[1paBoOXpaHeHusa TpebyeT oco-
60ro NoBbIWEHHOrOo BHUMaHUA K CBOMM npobe-
MaM, a TaK¥Ke Bblae/IeHMA A0CTaTOUYHbIX PECYPCOB
Ha JaHHYO OTpacb.
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CTyAeHTKa 3 Kypca MeXayHapoaHo-NpaBoBoro ¢paKkynbrera
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MuHUCcTEepcTBa 3KOHOMUUYECKOTO Pa3BUTUA Poccuiickoit degepauum,
Poccuiickaa ®egepauyums, r. MockBa
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douyeHm Kaghedpsbl MexOyHapoOOHO20 YaCMHO20 Npasa
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MuHucmepcmesa saKoHOMuU4eCcKo2o pazsumus Pocculickoli @edepayuu,
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PA3/IMYHbIE NOAXOAblI K ONPEAENEHUIO ABTOHOMWKU BOJIU
B MEXAYHAPOAHOM YACTHOM MNPABE

AHHOTauuA

MpUHUMN aBTOHOMMWU BOAIN CTOPOH ABAAETCA BaXKHEMLWEN YacTblo MEXAYHAapPOAHOro 4acTHOro
npasa. XoTa 3apoxAeHne npuHumna Habaganocs eule B 12-13 Bekax, cBoe Hanbonee NPoayKTUBHOE
passuTne npuHuMn noaydnn B 20 Beke M NPOAOAXKAET MoayvaTb cerogHA. BbigBuMKeHME HOBbIX
NnoAxoA0B KaK K onpeaeneHuto CyLLHOCTU aBTOHOMWKU BOIN, TaK U K PELLUEeHUIO PasiMuHbIX Npobaem
KON/IM3MOHHOIO MpaBa B obuwem, crnocobcTByeT AManory rocyAapcTB Ha MeXAyHapogHOM apeHe
KacaTe/lbHO rpaHuL, aBTOHOMWM BOJIM, UMNEPATUBHOIO M AUCNO3UTUBHOIO BbibOpa MPUMEHMMOrO
npaBsa 1 Apyrux BONpocos. Takoi AManor cnocobCcTByeT ANHAMUYHOMY Pa3BUTUIO AAHHOTO NPUHLUMMA.
B AaHHOM cTaTbe paccmMaTpPUBAtOTCA Pa3/iNYHble NOAXOAb! K onpeaeeH o aBTOHOMUK BOAIU, HaYMHasn
OT 3apOKAEHUA AAHHOIO NPMHLUMNA B HayKe NpaBa, M HEKOTOPbIe NPeasiOXKEeHUN UX KnaccuduKkaumm.,

KnioueBble cnoBa: mexayHapoaHoe YacTHOe NpaBo, KOAJIM3MOHHOE NPaBo, aBTOHOMMA BOJIN,
KONNM3MOHHbIM Noaxoa, NPMMEHUMOE MpPaBo.
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Peceit Pegepauymacbl IKOHOMUKANDbIK AaMy MUHUCTPAITIHIH,
ByKinpeceinik cbIpTKbl cayga akagemMuachl
XanblKapanbiK-KYKbIKTbIK PpaKynbTeTiHiH 3 KypcC CTyAeHTi,
Peceit Pegepauymacbl, Mackey K.
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XAJIbIKAPAJIbIK, }KEKE KYKbIKTAFbI EPIK ABTOHOMMUACBIH AHBIKTAYA,bIH, OPTYP/II
TOCINAEPI

AHpaTtna

TapanTapablH, epKiHiH aBTOHOMMUACHI KaFuAaTbl Xa/blKapasblK KeKe KYKbIKTbIH, MaHbl34bl 6eniri
6onbin Tabblnaapl. KafnaaTTbiH nanaa 6onybl 12-13 facbipnapga 6alikanca ga, karmaat 20 facbipaa
©3iHiH, eH, eHIMAI AaMYybIH angbl KaHe OYriHri KyHre geniH »anfacyga. Epik aBTOHOMUACBIHbIH, MaHIH
alKblHAAYFa Aa, KONNU3MANBIK KYKbIKTbIH TYpAi npobaemanapblH LWellyre Ae *KaHa Tacingep yCbiHy
MeMIeKeTTePAiH, epiK aBTOHOMMACBIHbIH, LIEKapacbiHA, KONAAHbINATLIH KYKbIKTbl UMNEPATUBTI aHe
OVCNO3UTUBTI TaHA4AYyFa KoHe H6acKa Aa macenienepre KaTbiCTbl Xa/iblIKapasblK apeHaaasbl AManorbiHa
biknan eteqi. MyHaal ananor ocbl KaFruaaTTblH, cepniHAi AamyblHa biKnan eteai. byn makanaga 3aH
FbINIbIMbIHAA OCbl KafvAaTTbiH, Nalaa 6onybiHaH H6acTan epik aBTOHOMMACBIH aHbIKTayAblH, SpTYpAi
ToCiNAepi XaHe onapAabl XKikTeyaiH, Keibip yCbiHbICTapbl KAapacTbipblaaapl.

TyiiHai ce3aep:xanblKapasiblK KeKe KYKbIK, KONN3UANBIK KYKbIK, EPiK aBTOHOMUACDI, KONANSUANDBIK,
TOCiN, KONAAHDBINATBIH KYKbIK.

A.O. Danilova
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DIFFERENT APPROACHES TO THE DEFINITION OF THE PARTY AUTONOMY IN PRIVATE
INTERNATIONAL LAW

Abstract

The principle of the party autonomy is an essential part of private international law. Although
the origin of the principle was observed in the 12th-13th centuries, the principle received its most
productive development in the 20th century and continues to receive it today. The promotion of new
approaches both to the definition of the essence of the party autonomy, and to the solution of various
problems of conflict of law in general, contributes to the dialogue of states in the international scene
concerning the boundaries of the party autonomy, imperative and dispositive choice of applicable law
and other issues. Such dialogue contributes to the dynamic development of this principle. This article
discusses various approaches to determining the autonomy of the will, starting from the origin of this

principle in the science of law, and suggestions for their classification.
Keywords: private international law, conflict of laws, party autonomy, conflict-of-laws approach,

applicable law.

ABTOHOMMSA BOAU — NPUHLMM U UHCTUTYT MEXK-
AYHApPOAHOro YacTHOro MpaBa, KOTOPbIN NPOHU-
3blBaeT BCe TPaHCrpaHW4Hble YaCTHOMPaBOBble
OTHOLLEHMA. B LOKTPUHE MEKAYHAPOAHOTO YacT-
Horo npaBa cHOPMMPOBANOCb MHOXKECTBO Teo-
puiA 0 NPaBoOBOM NPUPOAE AAHHOTO UHCTUTYTA.

O TOMm, rae e BCE-TaKM 3apoamiacb aBTOHO-
MWMA BOIN 1 KTO Dbl OCHOBOMOJIOKHUKOM YYeHUSA
0 A@aHHOM MPUHUMNE MeXAYHAaPOAHOrO YaCTHOMO
npasa, 4O CUX NOP BeayTcA cnopbl. 3a4aTKM aB-
TOHOMWKW BOSIM HabA[ANNCH B MPaBONOpALKax
[OpesHero ErunTa [1, c. 191], ApesHelt Mpeunn u
OpesHero Puma [2, c. 21]. Pa3BuTHE aBTOHOMUS
BOJIM, KOHEYHO e, NOAYyYMIa 3HAYMTEIbHO MO3-
»e. OCHOBOMOJ/IOKHMKaMM Yallle BCEro CYUTAKT
Wapna OomyneHa n MNackyane MaH4nHW.

Mepsoli 6blna Teopusa nNy6AMYHO-MPABOBOM
npupoabl aBTOHOMWM BOAIM CTOPOH [lackyane
MaHumHK. CorfacHO JaHHOM Teopum 3aKpe-

naeHne obLlenpusHaHHbIX MPUHLMMNOB MEXKay-
HapogHOro MpaBa fABAAETCA MeXAyHapoaHO-
npaBoBoi 06a3aHHOCTbIO rocygapcTs. CnegoBsa-
TeNbHO, UCTOK NPOUCXOXKAEHNA aBTOHOMMUU BOU
— MeXayHapoaHoe ny6anyHoe npaso. [daHHoe
MONOMEHMEe [0Ka3blBaeT nepeceyeHne mexay-
HapogHoro nybanMYyHOro M YactHoro npasa. Mpwu
3TOM aBTOHOMMA BOAN — 3TO NPOAOIMKEHNE NPUH-
umna ceoboapl gorosopa [2, c. 23]. ChegoBaTesib-
HO, He NPeACTaBAAETCA BO3MOMXKHbIM YETKO onpe-
AenvTb, Npuaepxusanca M MaHUMHM Te3uca o
TOM, YTO Bbl6paHHOE NPaBO BbITECHAET Kak Auc-
MO3UTUBHbIE, TaK N MMNEepaTUBHbIE HOPMbI. ITa
naen nosyymna passutne B ydeHumn . SlopaHa,
b6enbruiickoro topucta [3, c. 356]. lyTusunnep
CcYMTan ydyeHume MaHUMHU NpPeanocblIKOW Ans
KONNM3MOHHOro Bblbopa [2, c. 23]. BaxkHO oTme-
TUTb, YTO €ro TeOpUA Pa3BUBAET MOHATME U CYLL-
HOCTb @aBTOHOMMUM BO/IM B Y3KOM CMbIC/IE.
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Camo 3apoxkaeHune ABNEHUA aBTOHOMWUU BOAU
B OCHOBHOM CBA3aHO ¢ umeHem Wapna Oiomyne-
Ha. Ero oTKpbITME COCTOMT B NPenoCTaBNEeHUM O-
CNOACTBYHOLLErO 3HAYEHUA aBTOHOMWUKU BOAM KaK
KONIM3NOHHOM npuBsidke. OH ABAAETCA NepBbiM
y4YeHbIM, MPeaNoXKMBLIMM AaHHbIA noaxod. [o
Hero peLuatolee 3HayeHme bbINo y 3aKOHa MecTa
3aK/to4eHuA gorosopa. JomyneH xe cumTan, uto
BA)KHO Pa3/finNyaTb, YTO 3aBUCUT OT BOJIU CTOPOH U
MOMeT BbITb UI3MEHEHO M YTO HAaXOAWUTCA BO B/a-
cTM cTaTyTa. Ha ToT MomeHT Kypumem yxke 6bina
BbICKa3aHa naes NpUMMeEHEHMA BOIU CTOPOH, HO
TO/IbKO B KayecTBe cybcuamapHoro npasa no ot-
HOLLEHMIO K NpaBy MecTa UCMONIHEHMA KOHTPAKTA.
[toMmyneH yTeepKaan, YTo BOIA CTOPOH — BbICLUMI
3aKOH B 06A3aTenbCcTBEHHOM npase. OH ccblnan-
€A Ha TO, YTO MECTO 3aK/HOUYEHUA KOHTPaKTa MO-
YKET YaCcTO MMEeTb C/lyYaliHblIl XapaKTep, c1efoBa-
TENbHO, 3TO /IMWb OAHO M3 0BCTOATENbCTB, CAY-
Xalwee onAa onpeaeneHUs BOAM CTOPOH. BaxHo
YUYMTbIBaTb JOMWUUMAb KOHTPAreHToB, a Npu He-
BO3MOXHOCTU onpeaeneHna TakoBoro nau B Cay-
Yanx, Korga AOMULMAUM CTOPOH Pas/iMyHbI, 06-
paLaTbCa K ApYyrMm obcToaTenbcTBam gena. Bons
CTOPOH MOXET ObITb ABHO BblparKeHa UAW BbiTe-
KaTb M3 0BCTOATENbCTB, NPU KOTOPbLIX OHa bblna
BblpakeHa. TaKKe OH MpuAepKMBanca No3numm,
YTO BOJIA CTOPOH He [O0/MHA OrpaHMyYMBaTbCA
3aKOHOM. ABTOHOMMA BOJIM — 3TO MpPesnoCbl/Ka
CnpaBen/IMBOro pelleHna no Aeny, HoO He camo-
CTOATENbHbIN KPUTEPUI paspeLleHns KONIU3IUIA.
[omyneH oTpuuan anpuvopHY XKeCTKOCTb KoN-
JNIM3NOHHOTO  peryinpoBaHMA o06A3aTenbCTBEH-
HbIX OTHOLWEHWW. BpyH nucan, yto tomyneH ctan
nepBblM, KTO MOHA/, YTO HET BO3MOMHOCTM OCTa-
HaB/AMBATLCA TO/IbKO Ha MECTHOM MpuBA3Ke npa-
BOOTHOLLEHWUA NpPU BbIBOpe NPUMEHMMOro Nnpasa
[4, c. 19]. Wapna OiomyneHa cuMTaloT co3gaTe-
NlemM TaK Ha3blBaemMoro «¢ppaHLy3CKoro nogxoaa»
K onpefeneHuto CyTM aBTOHOMWK BOSIN CTOPOH,
KOTOpPbIN (GOKYyCUpPYeTcs Ha 3HAYEHWUU JIMYHOTO
npaBa U HAMepPEeHUN CTOPOH [5, c. 22].

OfHaKo ero yyeHue 60bLLe KacaeTca aBTOHO-
MWW BOIN B LUMPOKOM CMbIC/IE C/IOBA, HEXKENN B
y3Kom. OHO HaxX04MTCA B paMKax MexaHM3Ma KOC-
BEHHOW OTCbIIKW, TaK KaK BAMSAHME YYaCTHUKOB
rpakAaHCKMX NPAaBOOTHOLIEHWUI Bbl0 OrpaHuye-
HO BO3JeNCcTBMEM Ha aKTUYecKne obCcTosTesb-
ctBa [2, c. 23].

B 16-19 Bekax 6bla AOCTATOYHO pacnpocTpa-
HEeH aprymeHT 0 NoApa3yMeBaemoit BOJIM CTOPOH.
Ha Hero ccobinanca v Wapnb AromyneH, otxogAa oT
CTaTyTa MecTa 3aK/toueHus 6paka [6, c. 21-23].

Takke C nogpasymeBaemoll BOJiel CTOPOH
cBA3bIBatoT UmA CaBMHbU. B cBOEM y4eHUM OH COo-
XPpaHAeT PO/IN Y4ACTHUKOB FPaK4aHCKOro npaso-
OTHOLUEHMA, HO MPU ITOM 3aKIaAblBAaET OCHOBbI
HOBOTO NOAX0AA K PELLEHUIO KONJIM3MOHHOW Npo-
6n1embl. OA4HaAKO, KaK M B PAaCCMOTPEHHOM YYEHUM

[iomyneHa, nogpasymeBaemasn BOMA CTOPOH He
CTAaHOBUTCS CaMOCTOATENbHBbIM U 060C061EHHBIM
Teancom. CaBMHbM WCMONb3yeT AaHHYIO MAElD,
4yT0bbl 0BOCHOBATH MPEANOYTUTENBHOCTb Npea-
NlaraembiX UM 06 BEKTUBHbIX KONJIM3UOHHbIX NPK-
BA3OK [2, c. 23].

He 060LWén AaHHbIV apryMeHT CTOPOHOM U Y/b-
puk y6ep. OH ccblnanca Ha HaMepeHUs CTOPOH,
4YTOObl OTOMTM OT MNPUBA3KMU K MECTY 3aK/tOMEeHMUA
[0roBopa B MO/b3y NPMMEHEHUA NpaBa CTPaHbl,
rae WCnonHATCA 0b6s3aTenbcTBa CTOPOH. Bno-
CNeAcTBUN, ero naes NPUMEHANACb aHITIMNCKUM
CYLOM WM B 3HAYMTENIbHOW CTeneHu MoBAMANA Ha
pa3BUTME aHINI0-aMEPUKAHCKOTO AOKTPUHbBI MeXK-
AyHapoaHoro YacTHoro npasa. Ho ly6ep nosauan
He TONbKO Ha TONNAHACKYIO M aHI0-aMepUKaH-
CKYIO OOKTPWHbI, HO M Ha caM MPUHLMN aBTOHO-
MUK BoAU B Lenom. CyTb ero ydyeHua csogmnacb
K HeabCcoNTHOCTU NPaBUAa, YTO Y 3aKOHOB roCy-
[apcTBa He MOMKET ObITb 3KCTEPPUTOPUANBHOIO
aenctena. MPUHLMN 3KCTEPPUTOPUANBHOCTM 3a-
KOHOB OCHOBAH Ha ecTeCTBEHHOM MpaBe, HO Npw
3TOM ero OCHOBa — B3aMMOYBa*KeHMEe CyBEPEHOB.
O6was nosb3a HaLMil NOBYKAAET UX K B3AMMHOM
yctynumsoctu [7, c. 177] — comitas nationum ob
reciprocam utilitatem, cnegosatenbHo, MHOrAa
MEeCTHble 3aKOHbl MPU3HAKTCA Ha TeppuTOopUU
apyroro rocyaapctsa [8, c. 177].

B [OKTpUHE cyLecTByeT HECKONbKO MNOAX0A0B
K onpeneneHno aBTOHOMWUW BOSIM CTOPOH. Tak,
aBTOHOMMA BOJIM CTOPOH — 3TO OAMH U3 dyHAA-
MEHTaJIbHbIX MPUHLMMNOB MEXAYHapO4HOro YacT-
HOro NpaBa, BbINOJHAOWMIA TaKKe Po/ab UCTOY-
HMKa MY 1 KONAM3NMOHHOM NPUBS3KU. ABTOHO-
MWA BOJIM KaK UCTOYHMK MEXAYHAPOAHOro YacT-
HOro NpaBa COCTOMT B BO3MOMKHOCTM CyObEKTOB
Bbl6paTb NOOYI0 MOAeb NOBEAEHMSA, faKe eCN
OHa byaeT abconOTHO HOBOM M He MOoJy4YMBLLIEN
CBOEro NpaBOBOro 3aKpern/eHus.

Ha Bonpoc o npaBOBOM CyLIHOCTM aBTOHO-
Mmum Bonu, J1.A. JlyHL, oTBeYaeT cieayrowmm ob-
pa3zom: «ABTOHOMMA BOAM CTOPOH ABNAETCA He
WUCTOYHUKOM KOJIJIM3MOHHOMO MpaBa, a O4HOMN U3
KONTM3NOHHbBIX HOPM MAN OOHUM U3 KONJIN3NOH-
HbIX MHCTUTYTOB NpaBa» [9, c. 237]. TaK, cornacHo
OAHHOMY nogxony, aBTOHOMMA BOJIM — OOHO W3
KON/IM3NOHHbIX Hayan AelCcTByloWero npasa, a
He ero UCTOYHUK.

ABTOHOMMWA BOMM KaK KOJIIM3MOHHAA NpuBA3-
Ka 3ak/ato4vaeTca B Bbibope NpUMeHUMOro npasa
CTOPOHaMM CAENKN, YTO GUKCUpyeTca B JOrOBO-
pe. A.A. Py6baHOB NULLIET, YTO B COMMIALLEHNUN MO-
KeT 6bITb Ha3BaHa He TO/IbKO N3bupaemas HaLMo-
Ha/ibHaA NPaBOBasA CUCTEMA, HO U KOMJIU3UOHHbIN
Kputepuit [10, c. 167]. CTopoHbl camu onpeaens-
IOT KOMNETEHTHbIV NPaBONOPALOK, YTO ABASETCA
lex privata (4acTHbIV 3aKOH) A5 NPaBONPUMEHMU-
TeNbHbIX opraHos [11, c. 109]. B ocHoBe AaHHOrO
noaxoaa NexuT MHEHWE, YTO Y aBTOHOMWUU BOAU
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oTcyTCTBYET 06bEM, CnefoBaTeNbHO, eé cnenyet
CYMTaTb HE KOJIM3MOHHOW HOPMOW, @ KONIU3U-
OHHOM npuBasKol. Tak, E.B. YybbikMHa nuwer,
YTO B MPUHLMMNE aBTOHOMMUU BON HEBO3MOXKHO
BbIAENNTb TPAAULMOHHbIE 31EMEHTbI KONAU3U-
OHHOW HOPMbI, TaKMe Kak obbem U npuBA3Ka.
Mpu 3TOM, aBTOHOMMUSI BOJIM — 3TO cCama MpPUBA3-
Ka, HO KOTOpas He OTCblNaeT Ha onpeaefeHHYyo
NpPaBOBYIO CUCTEMY, MOANENKALLYIO MPUMEHEHUIO.
Ons Toro ytobbl ONpeaennTb NPUMEHMMOE Mnpa-
BO, HEOBXOAMMO COr/falleHne CTOPOH BHeLLHes-
KOHOMWYECKOro A0roBopa no AaHHOMY BOMPOCY.
CnepoBaTtenibHO, aBTOHOMWS BON ByaeT ABNAATb-
€A 0cobbIM NPaABOBbIM MHCTUTYTOM, OCYLLECTBASA-
IOLLLMM KONITM3MOHHOE peryinpoBaHue BHelHes-
KOHOMMYECKUX OTHOLLEeHUI [12, c. 18].

CTOPOHHMKOM KOJIIM3MOHHOIO Nogxona sB-
naetca v B.MN. 3BekoB. OH BUAUT HEPA3PbIBHYIO
CBAI3b MeXy aBTOHOMMEN BOAN U NPEOoaoNeHU-
eM KON/IN3NOHHOM npobnembl. Takum obpasom,
OH BMAMT LeNb AaHHOTro NpUHLUMNA B Npeoaone-
HWUM KONIM3MM 3aKoHOB. Cneunduyeckan 3agaya
MEKAYHAPOAHOro npaea, No ero MHeHMo, COCTo-
UT B NPeA0TBPALLEHUN HEFAaTUBHbIX MOCAEACTBUN,
ABNSAOWMXCA Pe3yNbTaTOM Pas/iMiniA B pa3HOHa-
LMOHAbHbIX NPaBoBbIX cuctemax [13, c. 38-39].
N aKTopamu, OCyLLEeCTBAAKOLWMMN NPeoaoneHune
pasINYMi NPaBOMNOPAAKOB, ABAAIOTCA Y4YaCTHU-
KM [OrOBOPHbIX MPaBOOTHOLIEHUA. ABTOHOMMUSA
BO/M YYACTHUKOB MEXKAYHAPOAHOro rpakaaH-
CKOro 060poTa BbipaXKaeTcs B BO3MOXKHOCTM 3a-
KNHOYNUTb AOTOBOP U B BO3MOXHOCTU ONpeaennTb
NPUMEHUMOE K AO0roBOpY Nnpasy.

J1.B. TONCTbIX NpuaepmBaeTca KOAJIU3UOH-
HOro MoAXoAa M PacKpbiBAaeT ero caeayloLinum
obpasom: B nepByto oyepesb, aBTOHOMMUA BOAN —
WMHCTUTYT KOJIIM3NOHHOTO peryinpoBaHua. Kak u
KONZIM3MOHHAs HOPMa, aBTOHOMMWSA BOJIM NpensT-
CTBYET CTO/IKHOBEHUIO Pa3/IMYHbIX MPaBOMNOPAL-
KOB M MOXET NopoKAaTb Npobaembl obpaTHOM
OTCbINIKK. TakKnm 06pa3om, OH AeNaeT BbIBOA, YTO
WMHCTUTYT aBTOHOMWW BOMIN 3aKpennseT ocobble
KOMIZIM3MOHHbIE HOPMbI, NMPUBSA3KON KOTOPbLIX AB-
nAeTca npaeo, M3bpaHHoe ctopoHamu [14, c.175].

Ha otanume aBTOHOMWM BOAM KaK ocoboi
KON/IN3NOHHOM MPUBA3KM OT OO6BEKTUBHbBIX KOA-
JIN3MOHHBIX NPUBA30K obpaTnna BHMMaHMe H.B.
Tpurybosmy. OHa CYMTaET, YTO aBTOHOMMUSA BOU
He [OO/IKHa CBOAMTbCA K onpeaeneHHOMY BuAay
KOZIZIM3MOHHbIX OTCbIJIOK, @ HA0OOPOT, BblAENATb-
€A B KauyecTBe OTAe/IbHOW, 0COBEeHHOW KoNu3u-
OHHOM NpuBA3KK. B noaTtseprKkaeHWe cBoel no-
3MLMN OHa Ha3blBaeT MATb OT/IMYNIA aBTOHOMMMU
BO/IN OT OObEKTUBHOW KONIM3UOHHOM MPUBA3KN.
TaK, B aBTOHOMMUWU BOJIN MPUCYTCTBYET BOJIEBOM
MOMEHT Mpu onpeaeneHnm NPUMEHNUMOro K KOM-
MepYecKkoM A0roBopy nNpaBa; OHa peanusyetcs
CTOpPOHaMK [0roBopa, a He cyaoM; uMmeeT bonee
LUMPOKOE coAepKaHMe, TaK KaK He orpaHu4unBa-

eTcs BbiIbopom npasa Koro-nnbo onpeneneHHo-
ro npasonopsagKa; npeanonaraeT BO3MOXKHOCTb
BblOOpA He TO/IbKO HaLMOHaNbHOTO Mpasa, HO U
lex mercatoria; nmeeT NpMopuUTETHOE 3HAYeHUe
MO OTHOLUEHUIO K OObEKTUBHbBIM KO/IJIM3UOHHbIM
npuBAsKam, yCcTpaHaa ux aelncreme. Takum obpa-
30M, MO €€ MHEHMUI0, aBTOHOMMA BOJIM — KOJI/IU-
3MOHHasA NPUBA3KA, KOTOPAs CTOUT Bblle 06bEK-
TMBHbIX KOJIIM3MOHHbIX MPUBA30K U MOXKET yCTpa-
HUTb MX aencteue [14, c. 176].

KonnusnoHHbI noaxon, K onpeaeneHuto aB-
TOHOMWKW BOAM MONYYUN AaSibHellee pas3BuTUe
B TEOPMWM NOKaANM3auMm MUAN MOHMUCTUYECKOM
Teopun A. batuddona. CornacHO paHHOM Teo-
pUK, CTOPOHbI He OnpeaenAlT NPUMMEHMMOE K
[0roBOpYy NpaBo, a ANLLb JIOKA/IN3YIOT ero, T. e.
onpeaenAT 3/IeMeHTbI, NO3BONAOWME OTHECTU
€ro K og4HOMy M3 rocy4apcTB: rocy4apcTsy MecTa
3aK/IIOYEHUA UM TOCYAAPCTBY MECTa MCMOJIHe-
HUA. Takum obpasom, LLEeHHOCTb JOoKanusaumm
daKTMueckas, a He opuamyeckas [2, c. 37]. daH-
HbIX nogxog, urpan 6onbluyto posb Bo PpaHumnm n
CLWA BnnoTb Ao 80-bix rogoB NPOLLIOro BeKa, A0
CUX MOP Y TEOPUM €CTb CTOPOHHUKKU, OAHAKO Ha
NPaKTUKE OHa Yy)Ke He TaK pacnpocTpaHeHa. Cun-
TAeTCs, YTO AaHHbIM NOAXOA BeAeT K IMKBMAALUNM
OAHHOIo MHCTUTYTa 6e3 ero ¢bopmasibHOM OTme-
Hbl [15, c. 217]. AJ1. Paane nucan: «Cyw,ectBeHHO
TO, UMEIT /I CTOPOHBI NPWN TaKOW TOYKE 3peHuns
YBEPEHHOCTb, 4YTO OnpeaeneHHbI npaBonops-
O0K, @ UMEHHO TOT, KOTOPbIM OHM NPEeANoYn, Cy-
ObA AEWCTBUTENIbHO NPU3HaeT pewatowmm» [16,
c. 146]. Tak, gaHHaA TeopuAa XOTb U UMeeT 3Have-
HUe ONA TEOPETUYECKOro Pa3roBopa O CyLHOCTH
aBTOHOMMMW BOMM CTOPOH, Ha MNPaKTUKe ABAAETCA
HECOCTOATEe/IbHON.

HeKoTopble y4YeHble BbIpParkaloT MHEHWe, 4YTO
aBTOHOMMA BOU ByAeT ABNATLCA HE KO/TM3UOH-
HbIM MW OCOBbIM MHCTUTYTOM, @ COBEPLUEHHO
060Cc06/1EHHbIM MPABOBbIM MHCTUTYTOM. TaKown
nosuunn npugepkusatotca I MBaHoB n AJl.
MakKoBcKuiA. OHM NUWYT: «KoNNN3NOHHbIE MEeTO-
Abl HanpaBaeHbl HA NOAYMHEHME COOTBETCTBYIO-
LLMX OTHOLIEHMWA onpeaeneHHOMY npaBonopsa-
KY M Ha paspelleHre TakMm obpa3om BO3MOXK-
HbIX KOM/M3UI pasHbIX npasonopsaxkos» [17,
C. 26]. Tak, uenbo NpUHUMNA aBTOHOMWUK BOAU
ABNAETCA NpPeaoTBPalLEeHNe KONIM3UN 3aKOHOB,
ONA 3TOr0 YYacCTHWKM MNPABOOTHOLIEHWM Haae-
NAIOTCA BO3MOXHOCTbIO BblbOpa MPUMEHUMOro
npasa. OgHako, E./. AHTOHOBA C TaKoW TOYKOW
3PEHUs He MOJIHOCTbio cornawaetca. OHa npu-
OEPKUBAETCA MHEHUSA, YTO aBTOHOMMUA BOSM He
MOKeT BblTb MMEHHO coBeplleHHO ob6ocobneH-
HbIM MHCTUTYTOM MpaBa, TakK KaK eé CywHOCTb
NPOTUBOPEYUT MOHATUID MHCTUTYTA NpaBa: «OT-
pacsb NpaBa —4acCTb CUCTEMbI MPaBa, a NPaBoOBOM
WHCTUTYT — 4acTb OTpacau npasa. Ecam otpacnb
npaBa peryivpyeT oTaenbHbld pod obuiecTBeH-
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HbIX OTHOLUEHWI, TO UHCTUTYT — OonpeaeneHHbIln
BMA, OTHOLIEHWUIM BHYTPW AaHHOro poga» [18, c.
65]. CornacHo Takomy NOAX0A4y, aBTOHOMMSA BOU
He peryimpyeTt onpeaeneHHbli BUA OTHOLIEHWN,
a TO/IbKO MO3BOANAET YCTaHOBUTb MPABO, PEryau-
pyloliee onpeaeneHHble OTHOLWEHUA B KaxKA0M
OTAE/IbHOM C/y4ae.

K. Mocc paccmaTtpvBaeT aBTOHOMMIO BOU
CTOPOH KaK BblpaXKeHWe CYLWHOCTM npaBa, Mno-
ACHASA, 4YTO OO/bLIMHCTBO MNPABOBbIX CUCTEM
NPM3HaeT MnpaBOBble CUCTEMbI APYrUX CTpaH
M HaxoguTCA B MOCTOAHHOM MEXAYHAapOAHOM
B3aumogenicteum [19, c. 9]. C gaHHbIM Nonoxe-
Huem mor 6bl cornacutbca n A.A. Py6aHos. OH nu-
LUET, YTO OCHOBAHMEM MPUMEHEHMA UHOCTPAHHO-
ro npasa ABAAETCA NPUHLUMMNMANBHOE NPU3HAHME
CyLL,eCcTBOBaHME WMHOCTPAHHbIX MNPABOMNOPALKOB
[20, c. 72]. Takum 0bpasom, HauMoHaAbHble Mpa-
BOBbIE CUCTEMbI HAaXOAATCA BO B3aMMOAENCTBUM,
KOTOpOEe NPOABAAETCA B BO3MOMXKHOCTM NPUMEHe-
HMA HOPM NpPaBoONOPAAKA O4HOIO roCcyAapcTBa Ha
TeppUTOpMMN APYroro rocygapcrsa.

HeKoTopble y4eHble-topUCTbl NPUAEPKNBA-
IOTCA CMeLUaHHbIX noaxogos. Tak, J1.M. AHydpu-
€Ba Ha3blBaeT NOHMMAHME aBTOHOMUM BOAU KaK
WMHCTUTYTA «TPASULMNOHHBIMY, NPU 3TOM B Y3KOM
CMbIC/1e MOHMMas AAaHHOE fBNEHWE KaK YacCTHbIM
CNy4Yal BbIParKeHUs TaKUX OOLLMX Hayan rpaxk-
OaHCKOro npaBa, Kak cBoboga [oroBopa U CBO-
60aHOE YyCMOTpPEeHME CTOPOH. TaKKe aBTOHOMMUA
BOJIM XOTb M MOPOXKAAET NOCNeACTBMA aHANOTNY-
Hble AEWCTBUIO KONIM3NOHHOW HOPMbI, MCTOYHU-
KOM KOMIM3MOHHOrO npaBa He saBasetca [14, c.
132].

J1.N. AHydpureBa pasgennet nogxoabl Ha orpa-
HuyMBatowme chdepy NPUMEHEHUA U AenCcTBUA
ABTOHOMMUW BOAM, MPU3HAOLWME HEOorpaHuyeH-
HOCTb NMPUHUMMNA M BOBCe oTpuuatowme ero [14,
c. 129].

K. Mocc Take npeanaraet Knaccuduum-
poBaTb noaxoabl. Tak, oHa npeanaraet 4 noaxo-
na [19, c. 10]. NepBbim HasbiBaeTca noaxoa A.9.
Pamsaiiuesa. OH npeanaran NpusHaTb HOPMbI
MeKayHapoaHoro ny6MyYHOro npasa B KayecTse
TEOpPEeTUYEeCKOM OCHOBbI aBTOHOMMM BosU. Kak
Y*Ke YKa3blBa/sioCb paHee, TaKoM Te3nc no3Bo/A-
eT NpocneguTb CBA3b MEXXAY MeXKAYHAPOAHbIM
nNy6AMYHBIM M YacTHbIM npaBom. O4HaKo cocTo-
ATENIbHOCTb JAHHOro MoAxo4a CTAaBWUTCA MOA CO-
MHEHWe, TaK KaK Jaxe CTOPOHHUKU Teopuun He
CMOI/IN BbIAENUTb KOHKPETHYO HOpMY, BO3/ara-
toLyto 0653aHHOCTb CAHKLMOHMPOBATb BO3MOMXK-
HOCTb BbIOOpa NpaBa CTOPOHAMM Ha FOCy4apCTBO.

BTtopoli noaxoa, obpaTHbIl nepsomy, 6onee
pacnpoctpaHeH. OCHOBa aBTOHOMUM BOJIN ULLLET-

CA He B MeXAYHapO4HOM MpaBe, HO BO BHYTpU-
HaUMOHaNbHOM npaBe. Ho BO3HWKaeT BOMPOC O
TOM, KakMe MMeHHO OTpac/iM 3aKoHOAaTesNbCTBa
CO343t0T OCHOBY AJ/11 aBTOHOMWM BO/U, YTO JaeT
TOMYOK AN1A Pa3BUTMA APYrUX TEopui U Noaxo-
[0B, BXOJAWMX B AaHHY0 rpynny. Tak, M.M. bo-
ryCnaBCKUI NpUaepKMBAeTCA NO3ULMMN, YTO aBTO-
HOMWA BOAU ABNAETCA NPOABJAEHUEM MPUHLMMA
csoboabl [OroBOpa M, Kak caeactsve, NPUHLMN
3MKAETCA Ha rpaXKAaHCKO-NPaBOBbIX HOPMax 3a-
KoHogaTenbcTBa. K mexayHapogHOMYy YacTHO-
my npasy otcbinatoT J1LA. JlyHy, n CaBuHbK. OHM
npuaepXnBaanCb NO3nNLUK, YTO aBTOHOMMA BON
CTOUT B O4HOM PAAY C KONM3UOHHBIMU HOPMa-
Mu. OCHOBHaA Lesb aBTOHOMUU BOU — paspe-
LeHMe KONN3KNIA 3aKoHa. B npoTneBoBec aaHHOM
nosunumMm NosiBUNAch Apyras, npeasoxeHHan A.Jl.
MaKOBCKMM: aBTOHOMMA BOAWN — 3TO OTAE/bHbIN
WHCTUTYT, HE CBAA3AHHbIN C KONJIM3MOHHbBIMW HOP-
Mamu. K gaHHo# rpynne nogxoanos . Mocc oT-
Hecna n nosuymio A.A. PybaHoBa, KOTOPbIN TaKKe
yTBEpXKAasa, YTO aBTOHOMUA BOIN — 3TO OTAE/b-
HbIA MHCTUTYT Npasa.

TpeTnin noaxon 3aknto4aeTca B OTKase OT BO3-
MOHOCTM BblOOpPa NPUMEHMMOrO MpaBa. TaKoi
nosvunm npuaepxusancs A. batnddonb, ube
yyeHue BblsI0 PacKpbITO paHee.

YeTBepTbIM Noaxoa, KoTopbli npeanaraeT Ix.
Mocc nogpasymeBaeT BO3MOXHOCTb CO34aHUA
0053aTe/IbHbIX OPUAMYECKUX MOCNeacTBUI be3
CaHKLMI CO CTOPOHbI MPABOBbIX CUCTEM AENUCTBU-
AMW CTOpOH porosopa. CnepoBaTenbHO, BOAA
CTOPOH — CAaMOZOCTAaTOUHbIN UCTOYHMK NpaBa.

Takum o06pasom, aBTOHOMMUA BOAWN ABAAETCA
WHCTPYMEHTOM, HeobxoguMmbiM AA npeogone-
HWA KONNM3MM 3aKOHa, a TaKXKe Havyasiom, Heob-
XOOMMbIM ONA PEeryMpoBaHUA LOrOBOPHbIX OT-
HOLIEHUI, TaK KaK OHA NEXUT B OCHOBE MMYLLE-
CTBEHHBIX M CBA3AHHbIX C HUMW HEUMYLLECTBEH-
HbIX NPABOOTHOLIEHUI MeXAY YacTHbIMWU NuLa-
MW, TaKMUX KaK: npuHUmMn ceoboabl 4OroBopa, CBO-
6043 MMeTb CyObEKTMBHbIE MPaBa WM OTKa3aTb-
CA OT HUX U T. 4. BblaBMKEHME HOBbIX MOAXOAO0B
KaK K onpeaeneHunto CyLLHOCTM aBTOHOMUW BOAN,
TaK U K PELUEHUNIO PA3NMYHbBIX NPobaem Konaunsu-
OHHOro npaBa B 06lem, cnocobcTByeT ananory
rocyapcTB Ha MeXAyHapoaHOM apeHe KacaTeslb-
HOro rPaHUL, aBTOHOMMMU BOAM, MMMEPATUBHOTO
W AMCNO3UTUBHOTIO BbIGOPA NPUMEHMMOrO NpaBa
W Apyrux Bonpocos. TakoW guanor cnocobcteyeT
ONHAMWYHOMY Pas3BUTUIO AaHHOro npuHumna. K
TOMY e B COBPEMEHHOM MeXKAYHAPOAHOM YacT-
HOM MpaBe MPOC/AEeXMBaAETCS TEHAEHLUMA K pac-
wupeHuto chep NpMMeHeHUA aBTOHOMUU BOAU
CTOpPOH.
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AHHOTaUUA

B paHHOW cTaTbe paccmaTpuBaeTca npobnema 3aKOHHOCTU HEeAOMNaYMBAEMbIX CTAa*KUPOBOK. B
CTaTbe yAEeNnseTcs BHUMaHME HECKONIbKMM OnpeaeseHUAM AaHHOTO NOHATUA U MX IKCMJTYaTaTOPCKUIA
xapakTep. OCHOBHOe BHMMaHWe B paboTe aBTOP aKLEHTUPYET Ha OTCYTCTBME 3aKOHOAATENbCTBaA,
pernameHTMpyLoLLero 3Tm obuecTBeHHble OTHOWeHWA. O6OCHOBbLIBaETCA UAeA O TOM, YTO Npobaema
OTCYTCTBUSA OnpeaeneHUn 1 peryimpoBaHma COBPEMEHHbIX TEHAEHUMN B TpyaAoBoM cdepe npuBoaAaTt
K HeAOMOHMMaHUIO M HEBO3MOXHOCTM 3aliMTbl MpPaB rpaxgaH. B pesynbtate onpeaeneHo, 4To
3aKoHOZATeNbCTBO Pecnybimkn KasaxcTaH [O/MKHO MpPU3HaATb aKTyaslbHOCTb 3TOM npobnembl U
pernameHTMpPOBaTb 3TM 0BLLECTBEHHbIE OTHOLIEHWA 3aKOHOM.

KntoyeBble cnosa: CTa*kKMpPOBKa, pa60To,u,aTenb, NCNbITaTeNbHbIN CPOK, MNpPaKTUKa, TpyaoBblie
OTHOLWEeHnA.
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TAFbIILIMAAMAANAPALI PETTEY MOCENECI

AHpaTna

byn MaKanaza a3 TeneHeTiH TafblAbiMAaMaZaH eTyAiH 3aHAbl/blFbl MICcCesieci KapacTblpblaagbl.
MaKanaga ocbl YfbIMHbIH, BipHELle aHbIKTamasiapblHa *KoHe OnapAblH, 3KCNAyaTauMsabIK cunaTbiHa
Hasap aygapbliagbl. MymbicTa aBTop 6acTbl Hasapabl OCbl KOFaMAbIK KaTblHACTapAbl PETTEMTIH
3aHHAMaHbIH, *KOKTbIfblHA ayAapagbl. AHbIKTamasnap MeH PeTTeyaiH, *KOKTbIfbl Npobaemachl Typanbl
naea pganengeHeni. EHOek canacblHOa@fbl 3amMaHayu TeHAeHUMANap TyciHbeywinikTtepre XoHe
a3amaTTapgblH, KYKbIKTapblH KOpfayAblH, MYMKiH emecTiriHe oakeneai. HatmxeciHae KasaKcTaH
PecnybaunKacbiHbIH 3aHHamacbl 6y MaceneHiH e3eKTiNiriH MoibIHAAMN, OCbl KOFAM/bIK KaTbliHAaCTapAbl
3aHMEH peTTeyi TUIC eKeHAir aHbIKTanabl.

TyiiHgi ce3pep:TarblibiMAaMa, *KyMbiC 6epyLi, CbiHaK Mep3imi, ToxKipnbe, eHbeK KaTbiHacTapbl.

A.D. Japarkulova

first year student of Adilet Law School,
Caspian Social University,
the Republic of Kazakhstan, Almaty

THE PROBLEM OF REGULATING INTERNSHIPS

Abstract

This article deals with the problem of the legality of underpaid internships. The article focuses on
several definitions of this concept and their exploitative nature. The main attention in the work the
author focuses on the lack of legislation regulating these social relations. The idea is substantiated
that the problem of lack of definitions and regulation of modern trends in the labor sphere lead
to misunderstandings and the impossibility of protecting the rights of citizens. As a result, it was
determined that the legislation of the Republic of Kazakhstan should recognize the relevance of this
problem and regulate these public relations by law.

Keywords: internship, employer, probationary period, practice, labor relations.
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«CTaXMpoBKa» Kak OOBEKTUBHO CyLLECTBYIO-
Wwme obuiecTBeHHble OTHOLIEHWA pacnpocTpaHe-
Hbl MOBCEMECTHO M BMECTE C TEM MPAKTUYECKU
He yperysiMpoBaHO HOpMamMK Npaga. IT0 NOPOXK-
[aeT HeonpeaeneHHOCTb B OTHOLWEHUAX MeXAy
CTOPOHaMM TaKMX OTHOLUEHWI - TaK Ha3blBAaEMblI-
MM KCTAXKePaMM» U «MPUHMUMALIOLLEN CTOPOHOMNY,
MHOTOYMC/IEHHbIE BOMPOCHI KaK CO CTOPOHbI Nep-
BblX, TaK U CO CTOPOHbI BTOPbIX, @ 3a4acTytO 1 3/10-
ynotpebneHua, n HapyLweHna npas.

B 3akoHopaTenoctBe Pecnyb6ankm KasaxcraH
OTCYTCTBYET fNerajibHOe onpeaeneHne MNOoHATUA
«CTA*KMPOBKaA».

B pas/iMyHbIX UCTOYHMKAX paccMaTpuMBaemMble
06LLecTBEHHbIE OTHOLIEHWA OMpPenensAtTcs no-
pa3HOMY: «MpPaKTUYeCKoe OCBOEHME Henocpes-
CTBEHHO Ha paboyem mecTe HABbIKOB BbIMO/HE-
HMA PaboTbl UK rpynnbl PpaboT, NPUOBbpPeTEHHDbIX
npu npodeccmoHanbHoli noarotoske» [1], «npo-
XOXOEHWe B TeyeHMe oOnpenenéHHOro Cpoka
NPaKTUYECKMX 3aHATUIA ANA OBNAAEHUA KAKON-NK-
60 cneunanbHocTbio» [2, c. 496], «aeaTenbHOCTb
no npuobpeTteHnto onbiTa PaboTbl MAM MNOBbILe-
HMe KBaMPUKALUKM MO CMeLMasbHOCTH, a TaKKe
paboTa no cneunanbHOCTU B TEYEHWE ONpesenéH-
HOTO UCMbITaTeNIbHOTO CPOKa, HAa3bIBAEMOTO UCHbl-
TaTeNbHbIM CTaXKeM, ANA ONpeneNeHNA BO3MOXK-
HOCTM 3a4YMUC/IEHMA HaA LUTATHYIO AOMXKHOCTLY [3].
AHanM3 npuBeAEeHHbIX onpeaeneHuii No3BoNAeT
paccMaTpumBaTh «CTaXKMPOBKY» KaK 0aHY 13 hopm
OONONHUTENbHOTO NpodeccMoHanbHoro obpa-
30BaHUA. MMeHHO B AaHHOM KOHTEKCTe MOHATME
«CTaXKMPOBKa» MCMNOMb3YETCA B TaKMX 3aKOHax
Kak 3akoH Pecny6aunkn KasaxctaH «06 obpasoBsa-
HUM», 3akoH Pecnybankum KasaxctaH «O rocyaap-
CTBEHHOW cnyxbe», 3akoH Pecnybankum KasaxctaH
«O HoTapuate». [pn 3TOM B NEPBbIX ABYX 3aKOHAX
CTQXXMPOBKA PACcCMATPUBAETCA eLle M KaK 4acTb
obpaszoBaTesibHbIX NPOrPaMm NOAFrOTOBKM KaZpoB
(obyyatowmmcs B BOEHHbIX, CMeLManbHbIX y4eb-
HbIX 3aBefeHUsX U B AKageMnn npasocyams).

B 3akoHopaTenoctBe Pecnyb6ankm KasaxcraH
NPUCYTCTBYIOT OTAE/IbHbIE HOPMbI, PErNaMeHTU-
pyloLlpye OTHOLLEHUS KCTaXKePOB» N «KMPUHUMALIO-
LLIMX CTOPOH», HO OHW He OXBaTbIBalOT BCeX chep
06L,eCcTBEHHOM }KM3HW, B KOTOPbIX TaKME OTHO-
LWEeHMA BO3HMKAIOT U CYLLECTBYIOT, U pernameH-
TUPYIOT UX HEOAHO3HA4YHO. Tak cornacHo cT. 36
3akoHa Pecnybankm KasaxctaH «O rocyaapcTBeH-
HOWM cnyxbex»: «B uensx npnobpeteHuna rocyaap-
CTBEHHbIMM  CAYMKALWMMU  NPOPECCUOHANBHBIX
3HAHWUI M ONbITa BHE MeCTa NOCTOAHHOM PaboTbl
Mo HanpaBAEHWUIO rOCYAaPCTBEHHbIX OPraHOB NpPo-
BOZMUTCA UX CTA’KMPOBKA. B nepurog npoxoxaeHusa

CTa*KMPOBKM 33 rOCyAapCTBEHHbIMU CAYXKALLUMM
COXpaHsAlOTCA MecTo paboTbl (rocyaapcTBeHHas
OOMKHOCTb) U 3apaboTHasa nnata» [4]. To ectb
CTa)KMPOBKa rOCYAAPCTBEHHOIO C/AYMKALWEro He
onJlayMBaeTca MNPUHUMAKOLWEN CTOPOHOM, U B
TPYAOBble OTHOLIEHMA C HeW He BCTynaeT. B cT.
7 3akoHa Pecnybamnkum KasaxctaH «O HoTapuaTte»
roBOPUTCA O TOM, YTO «JIMLLO, NpeTeHAayloLLee Ha
NpaBo 3aHATMA HOTAPMAJIbHOW OEeATeNbHOCTbIO,
3aK/IOYAET A0rOBOP O MPOXOMKAEHUU CTAXKMPOB-
KM C HOTapuanbHOM NanaTon» 1 CamocToATeNIbHO
OMJ/IaYMBaAET CTAKMPOBKY B pasmepe, yCTaHOB/IEeH-
HOM YMNO/IHOMOY€EHHbIM opraHom (MWHKUCTEPCTBO
tocTuummn Pecnybnmnkm Kasaxcrad) [5]. CornacHo
»Ke cT. 156 3akoHa Pecnybnuku KasaxctaH «06
NCMONHUTENBHOM NPOM3BOACTBE U CTaTyce cyaeb-
HbIX UCMONIHUTENIeM» «MpaBa M 06A3aHHOCTM CTa-
»Kepa YacTHoro cyaebHoro ucnosHMTeNsa onpeae-
NATCA TPYAOBbIM Aorosopom» [6]. To ecTb cTa-
*Kepbl YaCTHbIX CyAebHbIX UCNONHUTENEN COCTOAT
C NocnefHUMM B TPYAOBbIX OTHOLEHUAX U UX TPYA,
OMN/IaYMBaAETCA B COOTBETCTBUM C YC/IOBUAMM TPY-
[0BOro 40roBopa.

BbilwenpueenEHHOe ABAAETCA NpUMepamm
YPEerysiMpoBaHHbIX HOPpMaMK MpaBa ObLLLEeCTBEH-
HbIX OTHOLWEHW B chepe opraHU3auUM M Npo-
XOMOEHUA CTaXKMPOBKU. YperyimpoBaHHbIX TaK
HEeoAHO3HAYHO M BeccncteMHo. YTo YK roBOpUTb
06 OrpOMHOM MacTe He YpPeryMpoBaHHbIX OT-
HOLIEHW, OTAAHHbIX MO CYTUM Ha YCMOTPeHue
«NPUHMMAIOLLLEM CTOPOHbI» WU OTKYM paclunpu-
Te/NbHOMY TOJIKOBAHMIO.

BO MHOroYMcneHHbIX UCTOYHMKAX HOPUCTbI U
CneLManncTbl No yrnpaBieHUIO NepcoHanoM YKa-
3blBasA Ha TO, YTO B TPYAOBOM 3aKOHOZATENbCTBE
OTCYTCTBYET MOHATUE «CTAXKMPOBKa» OTOXKAECT-
BNAIOT €ro C MOHATMEM «MNPaKTUKa» U HacTau-
BAlOT Ha TOM, 4YTO, B COOTBETCTBMM C TpyAoBbIM
Kopoekcom Pecnybamkn KasaxctaH, cTaxmnposka/
NnpaKTMKa BO3MOXHA TO/IbKO B dopmMe AyanbHO-
ro obyyeHus, nom KOTopbIM NOHMMaETcA «pop-
Ma MoAroTOBKM KaZpoB, coyeTatowan obyyeHne
B OpraHmM3aumnm obpasoBaHuA ¢ 0b6a3aTeNbHbIMM
nepMogamm mNpPOU3BOACTBEHHOTO 0bydYeHua U
npodeccMoHaibHOM NMPAKTUKN Ha npeanpuaTum
(8 opraHmMsaumm) c npepocraBaeHnem paboumx
MEeCT M KOMMEHCALMOHHOW Bbinaatoi obyuvato-
LWMMCA NPV PaBHOM OTBETCTBEHHOCTW Mpeanpu-
ATMA (opraHM3aumm), yyuebHoro 3aBeaeHmA 1 06-
yyatoueroca» (ct. 116) [7]. AyanbHoe obyyeHue
OCYLLECTBNAETCA, B COOTBETCTBUM C [0OTOBOPOM
O AyaZlbHOM OOY4YEeHWW, 3aKNHOYAEMbBIM MEXKAY
obyyatowmmcs, npeanpuaTMem (opraHusaumnen),
npeaocTaBaAlWMM paboyee MecTo Ans Npo-
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XOXAEHMA NPON3BOACTBEHHOIO 0OYYEeHUs U NPo-
beccMoHanbHOM NPaKTUKK, N y4ebHbIM 3aBeje-
HUEeM, PernameHTUPYIOLMM YCNOBUA U NOPALOK
NPOXOXKAEHNA MNPOU3BOACTBEHHOTO 0by4yeHuA
1 NpodeccnoHaNbHOM NPAKTUKKM, A TaK¥Ke ycno-
BMA BbINJATbl KOMMEHCALUK. B MHbIX Ke cnyyanx,
KaK OTMeYatoT MPaKTUKYIOLLME IOPUCTbI U crneuu-
a/INCTbl NO YNPaB/eHUIO NePCOHaNoM, TPyAoBoe
3aKOHOZATENBCTBO  NpeaycMaTpmMBaeT  TO/bKO
BapWaHT 0pOpPMAEHNA TPYLAOBbIX OTHOLLIEHWI Ny-
TEM 3aK/Il04eHUA TPYLOBOro AOroBOpPa, C NPaBoOM
paboToaaTtensa ycTaHOBUTb UCMbITaTeNbHbINA CPOK
C LeNblo NPOBEPKM COOTBETCTBUA KBaNMPUKALLUK
[8]. B npoTMBHOM C/ly4ae, OTMEYAIOT OHW, MOXKHO
rOBOPUTb O NPUHYKAEHUUN K TPYAY, HYTO 3anpelue-
Ho KoHcTtuTyumel Pecnybamnkum KasaxctaH, o He-
33aKOHHOM NpUBAEYEHUM K paboTe (JoNnycKe K pa-
60Te 6e3 opopMIeHUs TPYAOBOrO LOroBOpPa), HTo
Bneyet wrpad B pasmepe ot 30 go 150 MPT1s 3a-
BUCUMOCTK OT cybbekTa (n. 1 cT. 86 KoAll PK), 06
YK/IOHEHWUW OT 3aK/I04YEHMA JOroBOpa 0653aTesb-
HOTro CTpPaxoBaHMA, YTO BAeYeT WTpad B pasmepe
300 MPI (n. 1 cT. 230 KoAll PK), o HapyweHnu
3aKOHOAATENbCTBA O NEPCOHANbHbIX AAHHbIX, YTO
Bnevet wrtpad B pasamepe ot 10 go 70 MPM (n. 1
CT. 79 KoAnl PK) u HeBbInnaTe 3apaboTHOM NaaThbl,
yTo BneveT WTpad B pasmepe ot 30 go 150 MPI
(n. 1 cT. 87 KoAll PK).

Takum obpasom m3 cohepbl pPeryiMpoBaHus
TPYAOBOrO 3aKOHOA4ATENbCTBA MONHOCTHbIO Bbl-
nafatoT OTHOLWIEHMSA, CBA3AHHbIE CO «CTAXKMPOB-
KOM», Kak ¢opmoi AononHUTENbHOro npodec-
CMOHaNbHOro 06pPa3oBaHMA, KOraa AUMNIOMMUPO-
BaHHbIM MONOABIM CMeLManncTam, Heobxoanmmo
NpaKTUYeCcKoe OCBOEHWEe HenocpeaCcTBEHHO Ha
paboyem mecTe HaBbIKOB BbIMOJHEHWUS PABOTHI,
npuvobpeTeHHbIX Npu NpodeccnoHanbHOM Noaro-
TOBKE B BYy3e€ C Lie/Ibto YA0BNeTBOpeHUs Tpebosa-
HWI NOTeHUMANbHbIX paboTogaTenen K ux KBaam-
durKaumn. O4eBNOHO KCTAXKMPOBKA», KaK COCTaB-
naowan nocae guMnaomHoro obpasoBaHusA, Ha-
pAfy C NepenoAroToBKOW M crneumannsaumnen He
OXBaTbIBAETCA HOPMaMMK NpaBa, PernamMeHTUpy-
IOLLMMW TAKME MHCTUTYTbI KaK «NPOM3BOACTBEH-
HaA MpaKTMKa» U Tem Bonee «UCMbITaTeNbHbIN
CPOK», MOJ KOTOPbIMW B MEPBOM C/ly4ae MOHU-
MaeTCcA COCTaBHasA YacTb 06pa3oBaTeNbHbIX NPO-
rpamm noAroToBKW KafpoB, @ BO BTOPOM — CPOK,
YCTaHaBNMBaEMbI PabOTHUKY MPU 3aKAOYEHUMU
TPYA0BOrO A0r0BOPa B LLENAX NPOBEPKU COOTBET-
CTBMA KBaNMOUKauMM paboTHUKA nopydvaemon
paboTe. TakkKe 04EBUAHO, YTO KCTAXKMPOBKA» He
Bceraa npeanosiaraet NPoAo/IKEHMUE OTHOLIEHUIA
«CTaXKepay n «NPUHMMaLOLLEN CTOPOHbI» (NpaBo

Ha paboTy) NO ee OKOHYAHWUWM, MOKET OCYLLECT-
BNATbCA B MHTEpPEcax «CTaxepa» npu TOMm, 4To
«NPUHMMAIOLLLAA CTOPOHa» MOMET He Moay4yaTtb
HenocpeACTBEHHOM BbIroAbl OT AEeATeNbHOCTU
«CTaXkepan.

MHorue paboTtogaTeny HaHMMAKOT Ha paboTy
npwu ycioBuKM, Y4TO pabOTHUKM AONXKHbI OTpabo-
TaTb HAa KOMMNAHWUIO HeJento, Mecau, ABa, YTobbl
[OKa3aTb CBOK NpodeccMoHaNbHYy0 NpUroa-
HOCTb. O4YeHb YacTo 3a 3TO BPEMA UM HUYETO He
BbIMN1a4nBaeTCA.

Mpw 3TOM o4eHb YacTo paboTogaTenu Tak no-
CTYNatoT He ANA Toro, YTobbl HANTU M NPOBEPUTH
noaxo4ALEero KaHANAATA, a C Lenbio nmeTb bec-
nnaTHyto pabouyto cuay. Yawe Bcero oHM npu-
KPbIBAIOTCA TAaKMMWM HA3BaHMAMM, KaK «CTaXKu-
POBKA» UAN KUCMbITAaTENbHbIN CPOK».

Pabotogatens 06s3aH C Kaxabim pPaboTHU-
KOM 3aKNH4YNUTb TPYLOBOM AOrOBOP M Ha ero oc-
HOBAHMM Ha3HAYUTb MUCMbITAaTeNbHbIN CPOK. U
Y)Ke B paMKax UCMbITaTe/IbHOro CPOKA Ha3HayaTb
paboTHUKY Ntobble 3afaHMA U MPOBEPATbL €ro
KBanndumkaumio. UTak, MCnblTaTeNbHbIN CPOK:

1) HacTynaeT TONbKO MOC/e 3aK/OYEHUA TPY-
[0BOr0O JOroBoOpa;

2) ponxeH 6bITb He 6onee 3 mecALEB;

3) ana pykosoguTenein opraHnsaLmm n mux 3a-
MOB, F1aBHbIX ByXranTepoB M UX 3aMOB, PYKOBO-
autenei ¢uananos, NpPeacTaBUTENbCTB OpPraHu-
3aUMii — OH MOXKeT HbITb yBEINYEH A0 6 MecALEeB;

4) ponKeH onnaymeaTbesn;

5) BKAtoYaeTcA B TPYAO0BOM CTax;

6) ecnun paboTHUK OTCYTCTBYET, Hanpumep, 6o-
JleeT, TO MU UCMbITaTe/IbHbIN CPOK — NMPUOCTAHaB-
nmeaetca. OagHaKo, emy onsiauymMBaeTcA 601bHMY-
HbIW JINCT, T.e. HA PabOTHUKA C UCMbITaTeNbHbIM
CPOKOM pPacMpOCTPaHAOTCA BCE NpasBa W rapaH-
TUU, NpefycMoTpeHHble B TpyZoBoM KogeKce Pe-
cnybankm KasaxctaH n KoHctutyuum [9].

OTcyTcTBME B TPYAOBOM 3aKOHOZATENLCTBE
Pecnyb6nankn KasaxctaH Hopm, onpeaenarowmx
MOHATME «CTaXKMPOBKa» W CTaTyC «CTaxepay,
pernameHTUPYIOLLNX NPOAO/IKUTENBHOCTb U YC-
I0BUA onaaTbl CTaXKMPOBOK, a TaKXKe yCTaHaBAU-
BAIOLLMX NbFrOTbI U NpedepeHunmn a8 «MPUHUMA-
fOLLLEe CTOPOHBI», KOTOPas B pamMKax MPaKTUKK
KOPNOPATMBHOM COLMANbHOMW OTBETCTBEHHOCTM
BHOCUT CBOM BKNaA, B MoBblweHWe npodeccro-
Ha/IbHbIX BO3MOMHOCTEW MONOAbIX CheLlunanu-
CTOB, Ka4yecTBa WX KWM3HU U B LLesoM obLiecTBa,
HeraTMBHO CKa3blBAeTCA Ha pPas3BUTUM 4YenoBe-
YeCKOro M KagpoBoro noTeHumana KasaxctaHa
n TpebyeT K cebe BHUMAHUA CO CTOPOHbI 0bLLe-
CTBEHHOCTM M 3aKOHOAATeNSA.
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YOK 347.1

A.M. Eneyos
CTyAeHT 4 Kypca Bbiclien WKobl npaBa «9ainer»
Kacnuiickoro obuecTtBeHHOro yHMBepcurera,
Pecnybnuka KasaxcraH, r. Aamarbl

HayuHsili pykosodumens — Hecmeposa E.B.,
K.10.H., ACCOUUUPOBAHHbIL npogeccop

Boicweli wikonoel npasa «30inem»

Kacnulickoeo obwiecmseHHo020 yHUSepcumemad,
Pecnybauka KazaxcmaH, e. Aamamel

NPOBNEMbI UHCTUTYTA UCKOBOW OABHOCTHU

AHHOTauuA

B cTaTbe paccmoTpeHbl akTyasibHble NPobaeMbl MHCTUTYTa MCKOBOM AaBHOCTU. MIckoBas A4aBHOCTb
MMEET BaKHOE MNPAKTMYECKoe 3HayeHue, ee HenpaBu/IbHOE MPUMEHEHME MOMKEeT NpPUBECTU K
HeonpaBgaHHOMY OTKNOHEHWUIO MAM HEOHOCHOBAaHHOMY Y/[OB/IETBOPEHUIO MCKA. B rpaxgaHckom
3aKOHOAATENbCTBE MMEIOTCA WUCKAOYEHUs M3 cdhepbl AencTBMA npasua 06 MCKOBOM [aBHOCTW.
OfHaKo BO3HMKaeT BOMPOC: KaKOW CPOK MCKOBOW [ABHOCTM PACMpOCTPaHAETCA Ha nepelleswue K
KO/INEKTOPCKMM areHTCTBam OT BaHKOB (ycTynJsieHHble) TpeboBaHMA K 3aeMlMKam Mo 6aHKOBCKMM
3alimam? HeonpeneneHHOCTb MOHATUA «y3HAA WAW AO/MKeH Obli y3HaTb» ABAAETCA OAHMM U3
npobaemHbIX BONPOCOB Ha MpaKkTMKe. Ha NpaKkTMKe BO3HMKAET BOMPOC O pacnpeneneHne bpemeHu
[0Ka3blBaHMA 06CTOATENbCTB, KOTOPbIE CBUAETENLCTBYOT 06 MCTEYEHUN NCKOBOM AaBHOCTH.

KnioueBble €N0Ba:CPOK MCKOBOW [ABHOCTWU, MHCTUTYT MCKOBOM [AABHOCTU, UCYUCNEHWE CPOKOB,
rpa*kAaHCKME UCKU.

A.M. Eneyos
Kacnuii KoFramablK yHUBepcUTeTi
«Dpinet» Mofapbl KYKbIK MeKTebiHiH, 4 Kypc CTyAeHTi,
KasakcraH Pecnybaukacbl, Anmartbl K.

TANAN KOO MEP3IMI MHCTUTYTbIHbIH, MOCE/IEJIEPI

AHpaTna

Makanaga Tanan Ko Mep3iMi MHCTUTYTbIHbIH, ©3eKTi Maceneniepi KapacTbipbiafaH. Tanan Koto
Mep3iMi MaHbI3abl MPaKTUKAbIK MIHIe Me, OHbl AypbiC KongaHbay TananTaH Herisciz 6ac TapTyfa
Hemece Heri3Ci3 KaHafFaTTaHAbIpyFa 9KeNyi MyMKiH. A3aMaTTblK 3aHHamMaaa Tanan Ko mep3imi Typanbl
eperkenepaiH, KonaaHblny ascbiHaH epeKkweniktep 6ap.Ananga cypak TyblHAAWAbl: GaHKTepaeH
KOINIEKTOP/bIK areHTTiKTepre eTKeH (bepinreH) 6aHKTIK 3aemaap 6oibiHLa 3aeMLUblNapFa KoMblnaTbiH
TananTapfa KaHgalh Tasan Kok Meps3imi KongaHbliagbl? «binreH Hemece 6inyre Tuic 6onfaH»
VFbIMbIHbIH, 6enrici3iri ic »Ky3iHae npobnemanbik macenenepaiH 6ipi 6onbin Tabbinaapl. Taxipnbeae
Tanan Kok Mep3iMiHiH eTin KeTyiH KepceTeTiH MaH-Kallapabl Aa1e/14ey ayblpTha/iblFbiH 66y Typasibl
macene TyblHAAWAbI.



KOH®EPEHILIUS / HAYYHBIE TPY/JbI "OALJIET". Ne 2. 2022

149

Tyihingi cesgep:Tanan Kol Mep3imi, Tanan Ko Mep3iMiHiH MHCTUTYTbl, mep3imaepai ecentey,

d3aMaTTblK Taz1anTap.

A.M. Yeleuov
fourth year student of Adilet Law School,
Caspian Social University,
the Republic of Kazakhstan, Almaty

ISSUES OF THE INSTITUTION OF LIMITATION PERIODS

Abstract

The article discusses the current issues of the institution of limitation periods. The limitation period
is of great practical importance, its incorrect application can lead to unjustified rejection or unjustified
satisfaction of the claim.In civil legislation, there are exceptions to the scope of the rules on the limitation
period.However, the question arises: what is the limitation period for claims against borrowers on bank
loans, when these claims were transferred (assigned) by banks to collection agencies? The uncertainty
of the concept of "learned or should have learned" is one of the problematic issues in practice. In
practice, the question arises as to the allocation of the burden of proof for the circumstances that

indicate the expiry of the limitation period.

Keywords:limitation periods,institution of limitation periods, calculation of time limits, civil claims.

AKTYanIbHOCTbIO M3BPAHHOW TEMbI ABNAETCH
TO, YTO BOMPOCHI MCKOBOM AAaBHOCTWU OKasblBatoT
HernocpeaCcTBEHHOE BAMAHME Ha 3alLULLEHHOCTb
HapPYLUEHHbIX npas, cTeneHb KOTOpOW
CNoCobCTBYET AOCTUMKEHUIO LEAn, KOTopyto
CTOPOHbI NpecsieoBanun, BCTynasa B 7€ WU UHble
rpa*KgaHCKMe MPaBOOTHOLLEHMUA.

B yKkaze [lpesugeHta Pecnybnuku
KasaxctaH ot 15 okTtabpa 2021 roga Ne 674
«06 yTBEpKAeHMM KoHuenuum npaBoBOM
NONNTUKM Pecny6amnKku KasaxctaH 0o
2030 roga» ynomMmsHyTa HeobXxoAMMOCTb
COBEPLUEHCTBOBAHUA  MHCTUTYTa  UCKOBOW
[,aBHOCTM,Y4TOTOBOPUTCamMo3aceba, npmsieKan
BHMMaHWe He TOJIbKO 3aKOoHOZaTenf, HO W,
npexae BCEro, Hay4HbIX uMccaepoBaTenen K
npobsemam MckoBol gasHocTu [1].

Kak n3BecTHO, CyTb lOpUAMYECKUX NpaBua
0 CpOKax MCKOBOM AaBHOCTU COCTOUT B TOM, YTO
nocne UCTeYeHWs CPoKa AABHOCTU B cyaebHoW
3awmTe npasa byaeT oTKasaHo no TpeboBaHUIO

3aMHTEPECOBaHHOMW CTOPOHbI. [lymaetca, 4TO
KOHCTPYKLMA  CPOKOB  MCKOBOM  AA@BHOCTW,
0COBEHHO CcrmeumanbHbiX — 3TO  31EMEHT

HOPUANYECKOM NONUTUKMN NYBAMYHOM BNACTK, YTO
He BCeraa cornacyeTcs ¢ uaeei cnpaseanmBocTy.
Moatomy, 4TObblI 3T ABa Hayasla HOPMAJbHO
B3aMMOAENCTBOBA/IM, HOPMbl 06 WCKOBOM
OABHOCTM c/iedyeT TOMKOBATb B MOAb3y /MUa,
Ybe NPaBO HapYLIEHO M Hy)KAaeTcsa B cyaebHow
3auuTe.

B rpaxaaHCKom 3aKOHO4ATEeNbCTBE
UMEIOTCA WCKAOYEHUA U3 chepbl AencTBUS
npasun o6 WCKOBON AaBHOCTWU, YKa3aHHbIX B
3akoHe. CornacHo cT. 187 TK PK, «WcKoBas
[aBHOCTb He pacnpocTpaHAaeTca:

1)HaTpeboBaHUAO3aLWMTEHEMATEPUASbHbIX
61ar n INYHbIX HEMMYLLLECTBEHHbIX NPaB, Kpome

CNyyaeB, NpeAyCMOTPEHHbIX 3aKOHOAATENbHbIMM
aKTamu;

2) Ha TpeboBaHMA BKAAAUYMKOB K DaHKy O
BblAaye 6aHKOBCKUX BKNAA0B;

3) Ha TpeboBaHMA O BO3MELEHUU
BpeAa, NPUYMHEHHOTO XMU3HW WAWN 340POBbHO
rpaxkgaHuHa. OgaHako TpeboBaHMA,
npeabaB/ieHHble MO UCTEYEHUU CPOKA WMCKOBOM
0ABHOCTM, yA0BAETBOPAOTCA He bosiee yem 3a
TP roga, NpeALlecTBylOWme nNpesbABIEHNUIO
UCKa;

4) Ha TpeboBaHMA COBCTBEHHUKA UAN UHOTO
3aKOHHOro Bfagesnbla 06 YyCTpaHEHUM BCAKUX
HapyLeHW ero npaBa, eCin 3TU HapyLeHUs He
6b111 COeANHEHDI C TMWEHUEM BlageHUs (CTaTbm
264, 265 HacTosuero Kogekca);

5) B cnyyasx,
3aKOHOAATENIbHbIMM  aKTaMK, W
TpeboBaHua» [2].

B KauecTBe NpumepoB Apyrux TpeboBaHUM,
YCTQHOB/IEHHbIX 3aKOHOAATE/NIbHbIMM  aKTamy,
MOXHO Ha3BaTb:

- n. 5 cr. 50 3akoHa «O KWAULLHbBIX
OTHOLLEHMAX»: Ha TpeboBaHWe MO noraweHuo
3340/1KEHHOCTM CPOK MCKOBOW [AABHOCTM He
pacnpocTpaHaeTcs;

- ¢T. 195 bBrogxKetHoro Kogekca PK: Ha

YCTaHOBNEHHbIX
Ha Apyrve

TpeboBaHMA  KpeauTopoB Mo  OroaKeTHbIM
KpeguTtam nckoBas [aBHOCTb He
pacnpocTpaHaeTcs.

C NpaKTMYeCKOMN TOUYKU 3peHns npeacTaBaaeT
0CObbIN MHTEpec BOMPOC O TOM, KaKOW CPOK
MCKOBOM  [aBHOCTM  pPacnpocTpaHAaeTcs  Ha
nepelweawmne K KONNEKTOPCKMM areHTcTBam OT
6aHKoB (yCTynieHHble) TpeboBaHUSA K 3aeMLLMKaM
no 6aHKOBCKMM 3aiimam. Kak uM3BecTHO, B
HacTosAwee Bpemsa no TpeboBaHWAm 6aHKOB K
3aeMLUMKaM YCTAHOB/IEH CMeuuanbHbld  CPOK
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WCKOBOW [ABHOCTW, KOTOPbIN cocTasBasaeT 5 net
(mo 2017 r. cpOK MCKOBOW AaBHOCTM Aaa BaHKOB
He orpaHmumnBancs). Mo ct. 181 'K, nepemeHa nu,
B 00M3aTeNbCTBE HE B/IeYET U3MEHEHWUA CPOKA
MCKOBOWM [AaBHOCTM W MOPALKA €ro UCYUCNEHMUS.
BnpaBe /M KOANEKTOPbl paccyMTbiBaTb Ha
pacnpocTpaHeHne Ha HUX ChneumasbHOro CPOKa
MCKOBOW AaBHOCTW, YCTAHOB/IEHHOTO AN 6aHKOB?

Mbl CKAOHHbI MoOMaraTb, 4YTO HET, U K
TpeboBaHMAM  KOMNEKTOPOB  JO/IKEH  Bce-
TakM MpUMMeHAaTbCcA ob6wuin cpok B 3 roaa.

ByKkBanbHbI cmbica cT. 181 MK cocTouT MMeHHO

B HEM3MEHHOCTM CaMoro CpoKa WCKOBOWM
[ABHOCTU, TO ecTb ¢aKTMYeckoro nepuoaa
BpemeHu, npolweawero ¢ ero Hayana, a

TaKXe HEW3MEHHOCTW MnopAfKa ero TeyeHus,
HO He B COXPaHEHWW KBANUPUKALMM CPOKA
WCKOBOM [aBHOCTU B KayecTBe cChneumnanbHoro.
BO3MOMHOCTb TaKOW KBaAMPUKALUM AONYCTUMA
nwb npu Hann4nu 3aKoHOAaTeNbHOIo
YCTQHOB/IEHMA CMeuManbHOro CPOKa WCKOBOM
0ABHOCTM B OTHOLWEHMU KOHKPETHbIX BWUAOB
TpeboBaHMN. A B OTHOLIEHUU «KOANEKTOPCKUX
TpeboBaHMN» TaKoe YCTaHOB/IEHUE OTCYTCTBYET.

HeonpeaeneHHoCTb NOHATUA «y3Han
WAMU OONXeH Obln y3HaTb» sBASIETCA OAHOW M3
npobnemHbix Bonpocos. Tak, A.l. [OuaeHko
cymTaet, yto n. 1 ct. 180 'K PK nmeetca B8 snay
He TOYHOe 3HaHMe O MpPaBOHAPYyLWeEHUM, a
pasymHoe npeanosioKeHne, 4YTo npaBo 6biio
HapyweHo [3, c. 164]. Ha npakTuKe BO3HMKAOT
BOMPOCbI, CBA3@HHbIE C 3TUMM MOHATMAMMU. KakK
COOTHOCUTCS MOHATUA KY3HA» UM KONXKEH ObiN
Y3HaTb» C NOHATUAMMU «3HaHUE», «MHbOopPMaLuS,
«MO3HAHUA»? Asnaercs m «pasymMHoe
npeanoioXKeHNe» 3HaHUEM WU HET?

MoHATUE «y3HAN» N «AONKEH Obln y3HATbLY,
6eccnopHo, B3aMMOCBA3aHbl C  MOHATUEM
«3HaHMEe» UM «no3HaHuWe». Y3Han — O3HayaeT
npuobpetaeT 3HaHME, TO €CTb MPOUCXOAUT
NpoLLeCcC MO3HAHUA.

M.K. CyneimeHoB oOTBeYad Ha BTOpPOM
BOMpoc, u3 Hebosnbworo ob63opa caenan
BblBOZ, YTO MOHATME «3HAHME» OXBaTblBaeT
camble pas/MyHble CTaguM y3HaBaHuA: OT

OEKNapaTMBHOrO, HEABHONO O3HAKOMWTENbHOIO
00 ABHOrO, WCTMHHOrO, TBEPAOro 3HaHuA [4].
«PasymHoe npeanosioKeHne» - 3TO TaKXKe
3HaHWe Ha bonee paHHeN, HeAOCTaTOYHO NOHOM
ctagun. OHO MCMNoAb3yeTca B C/ydYae «y3Han»
WAN «OO0/KeH Obln y3HaTb». McTew, He 3Han
OEeNCTBUTENbHO O Npou3owegllem, OAHAKo Mo
BCeM 0bCcToATEeNbCTBAM Aena BOBCE A0JIXKEH Obln
3HaTb.HeonpeaeneHHOCTb Ae/laeT BO3MOMXKHOCTb
HefobOpPOCOBECTHOM CTOPOHE 3aABUTb 4epes
10-20 net, 4YTO OHa AMWb HEOABHO Yy3Hana O
HapylweHUXn ero npaBa. Ha npakTuKe Takue
C/ly4am NPOUCXOAAT.

Cnepyer oOTMeTUTb, 4TO BbICOKMIA

cya

npasocyavs AHIMM He TaK AaBHO pa3bupan
rpa*kgaHckoe aeno no 3akoHogatenbctey PK, B
KOTOPOM M3BECTHbIN Ka3aXxCTaHCKUM yYeHbld u
NPaKTUKYIOWMIA OPUCT CAENANN BblCKasblBaHMe
CBOMX MHEHMI No AaHHOMy Bomnpocy. B atom
aene 6blJIN MHEHMA O TOM, YTO OCBEAOM/IEHHOCTb
O HapyweHum npaBa 23T0 6Oosblie, uYem
nofo3peHne, HO MeHble, 4YeM abcontoTHan
YyBEPEHHOCTb B 3TOM. TaK, ecn y UcTua MmetoTca
NnoAo3peHnss O HapyLeHWW ero npaBa, TO OHO
OO/IKHO MpeanpuHATb BCe pasymMHble ycuama K
BbIAACHEHMIO TOTO, HApPYLLEHO /i1 ero npaso [5].

Ha npaktmke B o0bnactu  cyaebHoro
OCMapvBaHMA [OOrOBOPOB O rOCYAAPCTBEHHbIX
3aKynKax BO3HWKaeT MHTEPeCHbI BONPOC, O TOM, B
KaKOM MOMEHT 3aKa3uMK rocy4apCTBEHHbIX3aKyMNOK
O0/MKeH 6bln y3HaTb O TOM, YTO MOTEHLMabHbIN
MocTaBWMK nobeann Ha KOHKypce BCAeACTBME
obmaHa, npeaocTaBMB HeOOCTOBEPHYID WM
HENoOJIHYIO AOKYMEHTALMIO Ha TEHAEP.

B cootsetctBum ¢ n. 2 ct. 162 K PK,
K WCKaM O MpU3HAHUW HeaeNCcTBUTEIbHOM
COENKU, COBEPLUEHHON Mog BAMSHMEM OOMaHa,
NPUMeHAEeTCs  CrheuunanbHbii  CPOK  UCKOBOW
AaBHOCTM B 1 rop, KOTOpbIA HauyMHaeT Teub
C MOMEHTa, Korga noTepneBWWn Yy3HaA WK
OOMKeH 6bln y3HaTb 06 obmaHe. ByKBanbHbIlM
CMbICN GOPMYNMPOBKM «A0MKEH OblN y3HATbLY,
B 4YacTHOCTM 06 o0b6bmaHe, 03HayaeT, 4To
obMaHyTOMy MUy  OOBEKTMBHO  AOCTYrMHa
nHoopmaumna ob obmaHe, B ero 06A3aHHOCTU
BXOAWUT MOJly4YeHWe TaKoW WHPOPMAUMKN, HO
OH BWHOBHO npeHebperaeT AOCTYNMHOCTbIO
MHPOPMALLMKN M He MO/y4aeT ee B TO BPEMS, Kak
OOMKEH nosyyntb. To ecTb He npeanpuHUMaeT
TeX Mep, KOTopble OT Hero 3aBWUCAT, 4TOObI
MoNy4YnTb  COOTBETCTBYHOLLYIO  MHbOpPMaLMIO.
MHbIMM cnoBamm, 415 UCYUUCIEHNA CPOKA UCKOBOA
[AaBHOCTW C MOMEHTA, KOrAa MU0 A0NKHO 6b110
y3HaTb O HApyLWeHUMM MpaBa, HeAOCTATOYHO
HapyLWeHNA UCTLOM YCTAaHOBAEHHbIX M. 4 cT. 8 TK
PK ctaHaapToB A06POCOBECTHOrO, PA3yMHOIO U
CnpaBen/IMBOro NoBeAeHMA NPU OCYLLECTBIEHUN
CYOBbEKTUBHbIX FPaKAAHCKMX nNpas. [Ana 3Toro
HeobxoAMMO [0Ka3aTb, YTO JIMLO BMHOBHO He
Yy3Ha/0 CBOEBPEMEHHO O HapyleHMM CBOEero
npasa. HegocTaTOYHO ANLLL TOro 06CTOATENBCTBA,
YTO CTOPOHA MOI/1a BbIACHUTL COOTBETCTBYHOLIMNE
obcTonTenbcTBa. BykBasbHOe cofepykaHue n. 2
cT. 162 n n. 1 ct. 180 'K PK o3HayaeT, 4To AnuLO
OO/IKHO 6blN10 y3HaTb 06 o6MaHe, HO He y3Haso
BC/eACTBME, HaNpuUmep, CBOEN XanaTHOCTM.
Bonee Toro, N1LL0, BCTyNatoLlee B CAEKY, BNpase
060CHOBAHHO MoJslaraTbCA Ha A4OOPOCOBECTHOCTb
cBOEro KOHTpareHTa, O0CTOBEPHOCTb
npeaocTaBaAAemMon UM MHGOPMaL MK U He 06A3aHO
npeanpuHMMaTb  OEWCTBMA MO BbIACHEHMIO
06CTOATENbCTB, MMEIOLLMX peLlatollee 3HaYeHue
AN 3aKN0YeHMA 40roBopa.
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B 3TOl CBA3M BO3HWMKAeT elle OAMH
BOMPOC O TOM, MPMMEHMM NM K 3aKas3yMKam
rocyfapCTBEHHbIX 3aKYMOK, [eNCTBYOLWMX
Bcerga B o0bOwecTBeHHOM WHTepece, 6onee
CTPOrMI  CTAaHZAPT MPOABAEHUA  Pa3yMHOM
OCMOTPUTENBHOCTM NO CPABHEHWUIO C YaCTHbIMM
IMLAMM MO PacCMOTPEHUIO 33aABOK YYaCTHWUKOB
rocy4apCTBEHHbIX 3aKYMOK.

Bpsa, nv cnoBa «A0/MKeH 6blN y3HATHY
MOXHO TOJIKOBaTb B KauyecTBe 06A3aTeNbCTBa
NposABAEHMUA  PA3yMHOM  OCMOTPMUTENIbHOCTHU.
B atom cmbicne ¢opmynmposka K PK «c
MOMEHTA, KOrga /MU0 AOMKHO OblNo y3HATb
O HapyleHMM npaBa», KaK npeacTaBaseTcs,
He noapasyMeBaeT HapylleHWe CTaHAapTa
pa3yMHOl OCMOTPUTENBHOCTU. B JaHHOM ciyyae
pedib nager o 6Hosee cepbe3HOM HapyLleHUH,
pe3y/nbTaTOM KOTOporo byaeT oTKas B UCKe BBUAY
NCTEYEHMA CPOKa MCKOBOM JaBHOCTU. O4YeBUAHO,
noapasymesaetca BMHOBHOE ynpeyHoe
noBefeHue Mua, a He MPOCTO HepasymHoe ero
nosefeHue.

Y106bI HOpMbI N. 2 cT. 162 1 n. 1 cT. 180
K PK cootBeTcTtBOBaAM NPOTUBOMOIOKHOMY
CMbICNy, He06X0AMMO, YTOObI B HUX COAEPKANachb
bopmynnMpoBKa «MOF y3HATb» BMECTO «L0/IKEH
6bln1  y3HaTb». B KauectBe uWANOCTPaLUM
3aKOHOZATENIbHO  3aKpernJieHHOro  CTaHAapTa
«Pa3yMHOM OCMOTPUTENbHOCTUY» A1A CPAaBHEHMUA
MOXHO B3MsIHYTb, HANpUMep, Ha GOPMYINPOBKY
noan. 3) n. 3 ct. 556 K PK, cornacHo KoTopoi
[OroBOp  apeHAabl MOXKeT OblTb  [4OCPOYHO
pacToOprHyTnoTpeboBaHMIO HAHMMaTENA B CyYae,
ecnM nepefaHHOe HAHWMATEND  UMYLLLECTBO
MMeeT HedoCTaTKW, MNPensaTcTBylOWME  €ro
NCMNO/Ib30BAHWNIO, KOTOpble He OblanM OroBOpPEHbI
HalimogaTenieM Mpu  3aK/JOYEHUU [0TOBOPA,
He 6blN 3apaHee M3BECTHbl HAHMMATENO U He
MoK HbITb OBHapPYKEHbI MM BO BPEMA OCMOTPa
MMYLL,ECTBA MW NPOBEPKN €ro UCNPaABHOCTM NpU
3aKkao4eHMn gorosopa. M3 npounTMpoBaHHOM
HOPMbl  OYeBMAHO, YTO  apeHAaTop, He
NMPOABMUBLUMIA  Pa3yMHOW  OCMOTPUTENbHOCTMU
NPy 3aKAYEHUW [OOrOBOpPa apeHabl M He
OOHApPYXMBLWINN  HEAOoCTaTKM  apeHA0BaHHOro
MMyLLecTBa B  Mpouecce ero  MpUeMKM
(npoBepkK), KoTopble OH MOr OBHapYXUTb,
Nvwaetca  npaea  TpeboBaTb  JOCPOYHOrO
PacTOpP!KEeHUsA [A0roBopa apeHAbl, CCbiNAAcb Ha
TaKMe HeJocTaTKU. B KauecTBe ke ycnosus gns
6onee paHHEro Havyana TeYEHWUs CPOKa MCKOBOM
[ABHOCTM 3aKOHOAATeNleM WCMo/b30BaHa WHas
bopMynmpoBKa: «40MKeH Obli y3HATL», KOTOPas
noApasymeBaeT MMEHHO BUHOBHOE, @ He NPOCTO
HepasyMHoe noBeAeHMe ucTua. [na Takoro
$OpPCUPOBAHHOIO WCUYUCNEHUA CPOKA MCKOBOM
OABHOCTM HEeAOCTaTOYHO HEOCMOTPUTENIbHOCTU
NoTeHUMaNbHOTO  MCTUA, a  Heobxoauma
ero BMHOBHOCTb. K cnoBy, aHanorMyHas no

cBOemMy CMmbiciy GOpMyaMpPOBKa MCMONb30BaHa
3akoHogatenem B cT. 261 K PK B yactn npasun
BMHAMKALMM MMmyllecTBa Yy npuobpeTtatens,
KOTOPbIV «He 3HaN UAN He [O0/KEH Obl/l 3HATbY,
yTo NPUOBpPEN MMyLLECTBO Y INLA, KOTOPOEe He
MMesIo NPaBo ero oT4y»KAaTb. [pn 3STOM cornacHo
KOMMEHTapUIo K yKasaHHoW cT. 261 TK PK, ana
NpPW3HaHUA npuobpeTaTena HeAOBPOCOBECTHLIM
HEeZ0CTaTOYHO NMPOCTON HEOCMOTPUTENIbHOCTH, a
TpebyeTca ymbicen unau rpybasn HeOCTOPOKHOCTb.

B cyaebHol npakTMKe 6bli pacnpocTpaHeH
B3r1A4, YTO OTBETYMKY JOCTATOYHO OAHOM CCbISIKM
Ha MNPOMycK cpoka. Ecnv oTBETYMK COBepLUMA
3aAB/IEHME O NPOMNyCKe AABHOCTU, HO CaM TOYHO
He 3HaeT, Kak 060CHOBATb ee UCTeYeHME WU B
CBOMX OOBACHEHMAX CcAenan OWMBKY, HO TEM He
MeHee, COrNacHo C NPaBU/IbHOM TPAKTOBKOM CPOK
UCTeK, B 1106OM C/lyyae B UCKe cnesyeT OTKas3aTb.
Ha npaKTuKe BO3HMKAET BONPOC O pacnpeseneHune
6pemeHn AoKa3biBaHUA 0BCTOATENBLCTB, KOTOPble
CBMAETEeNbCTBYIOT 006  WUCTEYEHUM  UCKOBOM
AaBHocTW. B 3akoHopaTenbctBe Pecny6auku
KasaxcTaH OTCyTCTBYeT HOPMATMBHOE TO/IKOBaHMe
no asTomy nosoay. B P® nmeetca oTBeT Ha AaHHbIN
gBonpoc. TaK, cornacHo noctaHoBAeHUto MNaeHyma
BepxosHoro Cyga P® ot 29.09.2015 N 43 «O
HEKOTOPbIX BONPOCAX, CBA3AHHbIX CNPUMEHEHNEM
Hopm [paxkAaHcKoro Kogekca Poccuickol
depepaumn o6 wnckosoi paBHocTM» (ab3. 1
n. 10): «bpems pOoKasbiBaHMA OBCTOATENbLCTB,
KOTOpble  CBMAETENLCTBYIOT 06  uMcTeyeHumn
MCKOBOM [aBHOCTWM, HECeT HenocpeacTBEHHO
OTBETYMK (MM TpeTbe ANULO, eciv B Caydae
YOOBNETBOPEHUA UCKA K OTBETYMKY BO3MONKHO
npeabsaBieHME OTBETYMKOM K TPETbeMy Anuy
perpeccHoro TpeboBaHus wan TpeboBaHWUS O
BO3MeLLEeHMM YObITKOB)» [6]. Takas nosuuymsa
ONMpPaeTCcAa Ha OOLWMI NPUHUMN pacnpeaeneHns
6pemeHn L0Ka3bIBaHMA, TaK KaK Kaxaaa CTOPOHa
OONKHA Al0Ka3aTb Te 06CTOATENLCTBA, HA KOTOPbIE
OHa ccblnaetca B O0ODOOCHOBAHMAX CBOMX Ke
TpeboBaHUI U BO3parkeHUN. MNpu 3aTpygHEHUN
onpeaeneHna TOYHOro BpEMEHM, Koraa KpeamTop
Yy3Ha/ O HapyleHWW npaBa, HAZO MNPUMEHATb
dukumio. Takum obpasom,BC PP nokasan, 4To
Ha [O/KHWKa BO3/araetca 6pems [OKasblBaHWUA
06CTOATENbCTB, KOTOPblEe MPUOCTAHAB/AMBAIOT U
npepbIBatOT CPOK MCKOBOM JAaBHOCTY.

3akoHOZaTeNt0  cnefdyer  pPacCMOTPETb
BOMpPOCO pacnpeaeneHne bpemeHun 4OKa3blBaHUA
06CTOATENbCTB,  KOTOPble  CBMAETENbCTBYHOT
06 uncTeYeHMM WUCKOBOM JAaBHOCTU. Tpebyetca
npuHATHE HopmaTmnsHoro NOCTaHOBAEHUSA
BepxoBHoro Cyaa PK «O HeKoTopbix BOMpocax,
CBA3AHHbIX C NPUMEHEHNEM HOpPM PaXKkaaHCKOTO
KodeKkca Pecnybnumkm KasaxctaH o6 uckoBoi
OABHOCTUY, TaK KaK OHO YCTpaHMA0 6bl MHOrve
npobenbl M crtabunusmposano 6bl cyaebHyto
NPaKTUKY.
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B pesynbTaTe UccnenoBaHMsA MOXKHO CAeNaTh
BbIBOA, YTO MCKOBas AaBHOCTb ABAAETCA OAHUM
13 pyHAAMEHTAIbHbIX MHCTUTYTOB MPaXKAaHCKOro
npaBa, TaK KakK MNPaKTMYECKU BCEe MParkAaHCKO-
NpaBoOBble OTHOLEHUA CBA3AHbI C UCYUCIEHMEM
CPOKOB.

Bonblioe  KOAMYEeCTBO  AMCKycCMM B
OOKTPMHE MPOMCXOAUT M3-32 HEeAOCTaTOYHOM
TeopeTnyeckol NpopaboTaHHOCTM  MHCTUTYTA
MCKOBOW AaBHOCTU. Tpebyetca geTannsMpoBaTb
MOMIOKEHUA O CPOKe WCKOBOM [aBHOCTU B
3aKoHogaTtenbcTBe A4 6onee  OENCTBEHHOrO

3 PEKTUBHOIO ee UCMOb30BAHMUSA U YCTPAHEHWUN
HeonpeaeneHHoCTH B cyaebHOM NpaKTuke.

CnUCcoK UCNONb30BaHHbIX UCTOYHUKOB:
YKas MNpe3ngeHTta Pecnybankm KasaxcrtaH ot 15 okTabpsa 2021 roga Ne 674 «O6 yTBepaeHUn
KoHuenuumn npaBoBoi nonntmukun Pecnybamkmn Kaszaxctad ao 2030 roga» [IneKTpoHHbIN pecypc]
// WUMNC «3ainet». —URL: https://adilet.zan.kz/rus/docs/U2100000674 (pata ob6pauieHuA:
07.12.2021).
MpaxaaHCKM KogeKc Pecnybnukmn Kasaxctan (O6uwas 4yactb), npuHAT BepxoBHbiMm CoBeToM
Pecnybnunkun KasaxctaH 27 aekabps 1994 roga (no coctoaHuto Ha 12.01.2022 r.) [DneKTPOHHbIN
pecypc] // WHbopmaumoHHas cuctema [APATPA®. —URL: https://online.zakon.kz/
document/?doc_id=1006061#sub_id=0 (aata o6paweHua: 10.12.2021).
Ounperko A.l. Hayano TeuyeHuMs cpoka MCKOBOWN AaBHOCTU //lpaxaaHCKoe 3aKoHOAaTeNbCTBO:
Cratbu. KommeHTapuun. Mpaktnka. —Bbin. 43 / Moga, pea. A.l. OuaeHko. — Aamartel: Papurer,
MHCTUTYT NpaBoOBbIX UCCnefoBaHUIA M aHanmsa, 2014. — C. 164-167.
CynenmeHoB M.K. UcKoBaa [aBHOCTb B 3aKOHOAATENbCTBE MOCTCOBETCKUX CTPAH: MUDbI U
peanbHOCTb [INeKTpoHHbIN pecypc] //UHbopmaumoHHaa cuctema MAPATPA®. —03.04.2018.
— Pexkum goctyna: https://online.zakon.kz/Document/?doc_id=39955190 (gata obpalieHua:
20.12.2021).
TykynoB b. MpumeHeHWe WUCKOBOWM AABHOCTM MO 3aKoHoAATenbcTBy Pecnybsvku KasaxcTaH:
YTO Ba*KHO 3HaTb OPUCTY [IneKTpoHHbIN pecypc] // UHpopmaumoHHas cuctema MAPATPAD. —
04.06.2018. — Pexkum pgoctyna: https://online.zakon.kz/Document/?doc_id=34673426 (pata
obpalteHuma: 30.12.2021).
MocTtaHoBneHMe MneHyma BepxosHoro Cyaa P® ot 29.09.2015 N 43 "O HeKoTOpbIX BONpocax,
CBA3AHHbIX C NPUMeHeHMeM HOpM lparkaaHCKoro Kogekca Poccuiicko Pepepaunmn o6 MCKOBOM
nasHocTn" (no coctoaHUIo Ha 0T122.06.2021 r.) [DnekTpoHHbIN pecypc] // CMNC KoHcynbTanTMAKOC:
3akoHogaTenbcTBo: Bepcua Mpod. — URL: http://www.consultant.ru/document/cons_doc_
LAW_186662/ (aata obpauieHma: 10.01.2022).

References:
UkazPrezidentaRespublikiKazakhstanot 15 oktyabrya 2021 goda No 674
«ObutverzhdeniiKontseptsiipravovoypolitikiRespublikiKazakhstando 2030 goda»

[Elektronnyresurs] // IPS «odilet». — URL: https://adilet.zan.kz/rus/docs/U2100000674
(dataobrashcheniya: 07.12.2021).

GrazhdanskykodeksRespublikiKazakhstan (Obshchayachast),
prinyatVerkhovnymSovetomRespublikiKazakhstan 27 dekabrya 1994 goda (posostoyaniyuna
12.01.2022 g.) [Elektronny resurs] // Informatsionnaya sistema PARAGRAF. — URL: https://
online.zakon.kz/document/?doc_id=1006061#sub_id=0 (data obrashcheniya: 10.12.2021).
Didenko A.G. Nachalo techeniya sroka iskovoy davnosti // Grazhdanskoye zakonodatelstvo:
Statyi. Kommentarii. Praktika. — Vyp. 43 / Pod red. A.G. Didenko. — Almaty: Raritet, Institut
pravovykh issledovany i analiza, 2014. - S. 164-167.

Suleymenov M.K. Iskovaya davnost v zakonodatelstve postsovetskikh stran: mify i realnost
[Elektronny resurs] // Informatsionnaya sistema PARAGRAF. — 03.04.2018. — Rezhim dostupa:
https://online.zakon.kz/Document/?doc_id=39955190 (data obrashcheniya: 20.12.2021).
Tukulov B. Primeneniye iskovoy davnosti po zakonodatelstvu Respubliki Kazakhstan: chto
vazhno znat yuristu [Elektronny resurs] // Informatsionnaya sistema PARAGRAF. — 04.06.2018. —
Rezhim dostupa: https://online.zakon.kz/Document/?doc_id=34673426 (data obrashcheniya:
30.12.2021).

Postanovleniye Plenuma Verkhovnogo Suda RF ot 29.09.2015 N 43 "O nekotorykh voprosakh,
svyazannykh s primeneniyem norm Grazhdanskogo kodeksa Rossyskoy Federatsii ob iskovoy
davnosti" (po sostoyaniyu na ot 22.06.2021 g.) [Elektronny resurs] // SPS KonsultantPlyus:
Zakonodatelstvo: Versiya Prof. — URL: http://www.consultant.ru/document/cons_doc_
LAW_186662/ (data obrashcheniya: 10.01.2022).



KOH®EPEHUYSI / HAYYHBIE TPY/IbI "OJIJIET". Ne 2. 2022 153
YAK 347.1

A.K. Xbipranmesa
O.A. KoHaeB aTtbiHAafbl Eypa3sunanbiK 3aH akagemMuacobl
3aH paKynbTeTiHIH 2 KypC CTYAEHTI,
KasakcraH Pecnybaukacbl, Aamarbl K.

folneimu yemekuwi — fJocxcaHos XK.b.,

3.f.K., OoyeHm,

A.A. KoHaee ambiHOaFbl EypazussnbiK 3aH aKa0emuscel,
KazakcmaH PecnybauKacel, Anmamel K.

EKE TY/1fAHbIH BAHKPOTTbIfbl TYPAJ1bl 3AH }{OBACbIHA
COWKEC, ASAMATTAPLbIH, GAHKPOT LEN TAHbINYbIHbIH
HAFbIMCbI3 CANIAAPBIHA TANOAY

AHparna

Makana «KasakcTaH PecnybaunKacbl azamaTTapbiHbIH TenemM KabineTTiniriH KannbiHa KenTipy KaHe
6aHKpOTTbIFbI Typanbli» KP 3aH »06acbIHbIH ©3eKTi MacenienepiH Kapayfa apHanfaH. Kasipri yakpiTta
Ka3aKCTaHAbIK KOFaMAa KeKe TyaFanapablH, 6aHKPOTTbIFbl MHCTUTYTbI BenceHai Typae TanKblnaHyaa.
ABTOp 6yn 3aH *KobacbiHblH KasaKcTaH XanKblHbIH, KemMuwifiri ywiH yAKeH MaHbI3AblAblFbiH aTan
eTesi, 6MTKEHi OHbl KabbliAafaH Kesae KpeauTopnap MeH onapablH, 6opbllKepaepi TeH gapexeae
apTbIKWbINbIKTapFa Me 6osagbl. Makanaga 6aHKpOT Aen TaHbl/faH OOpbIWKep YLWiH LWeKTeynep
benrinenTiH 3aH »K0bacCbiHbIH HOpMaaapbl Ta/AaHabl, OCbl LIEKTey/lepdi anbif TacTay KaKeTTiri
Herisgenesi, coHAan-aK Keke TynfanapAblH GaHKPOTTbIFbl GOOMbIHIWA backa engepaiH Taxkipubeci
KenTipinea,.

TyiiHgi ce3pep: 6aHKPOTTLIK, *KeKe TyAFanapabliH 6aHKPOTTbIFbl, BopbIWKepai 6aHKPOT Aen TaHy,
BGaHKpPOTTLIKTbIH, Cangapsbl.

A.K. Xbipranmesa
CTyAEHTKA 2 Kypca opuandeckoro pakynbrerta
EBpa3suiickoii topuauyeckoit akagemumn um. [1.A. KyHaesa,
Pecny6auka KasaxcraH, r. Aamarbl

AHANIN3 HETATUBHbBIX NOCNEACTBUA MPU3HAHUA TPAXXAAH BAHKPOTAMMW COINIACHO
3AKOHOIMPOEKTY O BAHKPOTCTBE ®U3UYECKOIO JIMLIA

AHHOTauuA

CTaTbA NoCBALEHa PaCCMOTPEHUIO aKTya ibHbIX BOMPOCOB npoekTa 3akoHa PK «O BoccTaHOBAEHMHM
naaTeXecnocobHOCTN U BaHKpoTCcTBe rpaxaaH Pecnybnnkm KasaxctaH».Tak Kak B HacTosllee Bpems
B Ka3axCTaHCKOM obLLecTBe aKTMBHO 0bCYyXKAAeTcA MHCTUTYT BaHKpOTCTBa dM3MYECKUX anl,. ABTOp
oTMeyaeT 60bLIY 3HAYMMOCTb AAHHOTO NPOEKTa 3aKoHa A5 6ONbLUMHCTBA HAaceneHUs KasaxcTaHa,
TaK KaK MpW ero NpuHATUN KPeauTopbl U UX AOMKHUKKU NOAyYaT NpemMmyLLecTBa B paBHOM mepe. B
CTaTbe aHa/M3UPYHTCA HOPMbl 3aKOHOMPOEKTA, YCTaHaBAMBAKOLWME OrpaHUYeHUA ONA LO/MKHUKA,
NpW3HaHHOro 6aHKPOTOM, 0BOCHOBbIBAETCA HEOBXOAMMOCTb MCKAOYEHMA AAHHbIX OTPaHUYEHWU, a
TaK¥Ke NPUBOANTCA ONbIT APYIMX CTPAH MO BAHKPOTCTBY GU3NUYECKUX NIULL.

KntoueBble cnoBa: 6aHKpPOTCTBO, HaHKPOTCTBO GU3NYECKUX SINLL, MTPU3HAHME JO/IKHUKA BAHKPOTOM,
nocneactema 6aHKpoOTCTBa.

A.K. Zhyrgaliyeva
second year student of the Faculty of Law,
D.A. Kunayev Eurasian Law Academy,
the Republic of Kazakhstan, Almaty
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ANALYSIS OF THE NEGATIVE CONSEQUENCES OF DECLARING CITIZENS BANKRUPT ACCORDING
TO THE DRAFT LAW ON BANKRUPTCY OF AN INDIVIDUAL

Abstract

The article is devoted to the consideration of topical issues of the draft Law of the Republic of
Kazakhstan "On the Restoration of Solvency and Bankruptcy of Citizens of the Republic of Kazakhstan".
Since the institution of bankruptcy of individuals is currently being actively discussed in the Kazakh
society. The author notes the great importance of this draft law for the majority of the population of
Kazakhstan, since when it is adopted, creditors and their debtors will receive equal benefits. The article
analyzes the norms of the draft law establishing restrictions for a debtor declared bankrupt, justifies
the need to exclude these restrictions, and also provides the experience of other countries on the

bankruptcy of individuals.
Keywords:bankruptcy,
consequences of bankruptcy.

ByriHri KyHAepi «KasakctaH Pecnybamkacobl
a3aMaTTapbiHbIH, TeNIeM KabineTTiniriH KannbiHa
KenTipy *oHe GaHKpPOTTbIfbl Typanbl» KasakcTaH
PecnybnuKkacbl  3aHblHbIH,  *Kobacbl  KpblI3y
TafNKblNaHyaa. 3aH XobacbiHa caiKkec, «baHKpoT
— ©3iHe KaTbICTbl COTTAH TbIC BAHKPOTTLIK, Pacimi
ansKTanfaH Hemece OfaH KaTbICTbl OAHKPOTTLIK,
COTTbIH, PACiMi asiKTa/AFaHbl Typanbl COT LWeLimi
3aHAbl KyLWiHe eHreH 6opbiwkep» [1].

KenTtereH agamaap ywWiH MyHAan pacim
KQpXKblblK ~ CaHblNayAaH LWbIFYAbIH,  Kanfbi3
3aHAbl MYMKiHAIr 6onbin Tabblnagbl. AFHM,
GaHKPOT Aen TaHblfaH a3amaTKa — Hecuenep,
CaNbIKTap KoHe backa ga miHaetremenep 60i-
blHWA Kapbi3gap Kewipineai. HatmxkeciHae
6aHKPOT asamaT Hecue bOepylinepaeH KaHe
COT OpblHAaywblNapaaH KyTblnagbl. Hecue
6epyLlinep }KaHe COT OpbliHAAYLLbINAPbI OYPbIHFbI
MiHgeTTemenepi 6oMbIHWA Kapbi3gapbiH cypay
KYKbIfbIHaH alblpblnagbl. COHbIMeH KaTap, coT
OpblHAAYWbINAP  ATKAPYLWbIABLIK iC  Kyprisyai
asKTan, Gap/nblK LWeKTeynepai anbin TacTaiabl
(MynikKe TbilbIM cany, weTenre Wbifyfa TbiAbIM
cany).

AsamaTtTapgbl 6aHKpPOT Aen TaHy OnapAblH
KaTapfa KOCbl/IbIM, eHbeK eTyiHe, GenceHainik
KepceTyiHe, KapXKblablK KafaaWblH Ty3eTyre
MYMKIHAIK 6epeai.

An Hecue bepyuwinep 6osca, aKbipbl eHAipe
ANIMaNTbIH Kapbl34apblHaH KyTblaaabl.

AsamatTapgblH, 6aHKPOTTbIfbIHAH  MeMme-
KeT Te yTaabl. Cebebi, aneymeTTiK WmMeneHicrep
bacblnagpl, 6GenceHpgi KymbiC  pecypcTapbl
9KOHOMMKAHbIH AaMyblHa OH, 9CepiH Turisea,.

COHbIMEH,  TaZIKblNAHbIMN  XATKaH  XKeke
TyNFaHbliH, BaHKPOTTbIFbl Typanbl 3aH *obachbl-
Ha calikec, a3amatTbl BaHKPOT Aen TaHy, OfaH
KaHZaM *KaFbIMCbI3 canaap akenepqi?

A3amaT GaHKpPOT Aen TaHbl/IfaH COH, OHbIH,
Kapbi3gapbl Kewipineai. bipak, 3aH KobacblHa
COMMKec, O/1 a3amaTKa Kesecigen MiHaeTTep MeH
LLIeKTeynep Kolblnaabl:

1) coTTaH TbiC Hemece COTTbIK OaHKPOTTbIK
pacimi asKTanfaHHaH KeliH OH eKi al iwiHge

bankruptcy of individuals,

recognition of the debtor as bankrupt,

yoKinetti  opraH KOMMEPUUANBIK ~ emec
ylbiMgapmeH 6ipnecin yibiMAacTbipFaH
XaNbIKTbIH, Kap*KbI/bIK, cayaTTblNbIfbIH

apTTbIPYAbIH, TEFiH KypCTapblHAH ©Tyre MiHAeTTi
(3aH, KobacbiHbIH 5-6abbl 2-TapMafbiHbiH, 13)
TapMmakLachbl);

2) coTTaH TbiC BAHKPOTTbIK pPaciMiHEH KeliH —
5 »KblnFa gemiH, Kapbl3 anyfa Hemece Kapbi3gap
6olblHLWa Keningiktep meH Keninrepnikrep 6epy-
re TbilbIM canblHabl (3aH, ob6acbiHbIH, 17-6a6bI
3-Tapmafbl);

3) cotTaH Tbic 6aHKPOTTbIK pPacimi Kyprisy
mepsimiHe (6 an) memnekeTTik bafaapnamanap
weHbepiHae KasakcTaH PecnybamKacbiHaH TbIC
Kepiepae emzaeny, KakblH TybICbIH emaeyre
anbIN KYPY, *KaKbIH TYbICbIH Xep/aey, OKy XaHe
YKYMbICKAQ OPHanNacTblpy, COHZaM-aK OKy ’KoHe
GiniKTiNiriH apTTbIPY KaXKeT 6oNFaH Kafgannapabl
KocnafaHaa, bopbiwKepaiH KasakctaH Pecnybam-
KaCblHAH TbIC Kepaepre LWbIFyblHA TbIAbIM Caslbl-
Haapl (3aH, }KobacbiHbIH, 15-6a6bl 2-TapMmafblHbIH,
7-TapmakLuachbl);

4) Tenem KabineTTifiriH KannbliHa KenTipy
Hemece cOT BaHKPOTTbIFbl PACIMiH KONZAHY Ty-
panbl ic B6oMbIHIWA iC Kypri3yai Ko3fay Typaibl
y/fapbIM LWbIFAPbIIFAH KYHHEH GacTan emzeyai
JKYPFi3y, *KaKblH TYbICbIH emaeyre anbif XKypy,
YKaKbIH TYbICbIH Kepaeyai *Kyprisy KaxkeT 6onfaH
*Kargannapapbl KocnaraHaa, 6opbiWKepaiH
KasakctaH PecnybauKkacbiHaH TbiC Kepaepre
WbIfybIHA TbIMbIM CanblHagbl (3aH ob6acbIHbIH,
20-6abbl 1-TapMarblHbIH, 6-TapMaKLachl);

5) 6GopblwKep 6aHKpOT Aen  TaHblAfaH
VaKbITTaH KeWiH »KeTi Kbl ©3iH KahTa 6aH-
KpOT Aen TaHW anmaiabl (3aH, *KobacblHbIH
3-6a6bl 2-TapmarbiHbIH, 4) Tapmakwachl, 4-6abbl
2-TapMafbliHblH 2) TapMaKLwachl) [1].

bisaiH, oMbIMbI3Wa, aTanfaH LWeKTeynepai
KOHOAbIH, el KA*KeTTi/lir oK XaHe o/1apApbl anbin
TacTay KaxeT. Cebebi:

1. BaHKPOTTbIK pacimi afaKTasFaHHAH KeMiH,
6OpbLIWKOPAbIH,  KAPXKbIIbIK  CayaTTbl/bIfblH
apTTbIpYAbIH, KypcTapbl ©Tyi mMemnekeT Tapa-
NbiHAH KapXXblHbl Tanan etedi. BaHKPOTTbIK
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npoueaypacbiHbiH, ©3i KapaxaTTbl Tanan eTteqi
YKOHE 01 KapXKbl/blK ayblIPTNanbIKTbl KETEPY MEM-
NeKeTKe }KyKTenin otbip. Ocbl TYPFblAa, KAPMKbINbIK
CayaTTbI/IbIKTbl apTTbipy KypCTapblH MeMIEKETKe
JKYKTEY TbIM apTblK Aen ecenTenmis.

2. byn wekTeynep 6aHKPOTKA yliblpaFaH asa-
MaTTapApbl Xasanaygbl kesgenai. Ananpga, 6aH-
KPOT Aen TaHblNaTblH Tynfanap — OObeKTUBTI
cebentepmeH Kapbli3fa 6aTkaHaap. AfHW, aybl-
pbif, eHbek eTy KabineTiHeH anbipbinFaHaap,
KYMbICbIHAH alblpblifaHaap, Tabbicbl TemeH
Ty/Fanap xaHe T1.6.

BaHKPOTTbLIK — *KafbIMCbI3 Kybblnbic emec. On
6ap/blK OPKEHWETTI engepae KONAAHbINATBIH,
Kapbl3fa 6aTKaH Tynfanapfa asKKa TypyblHa
MYMKiHAIK  GepeTiH Kypan! KacakaHa e3iH
OaHKPOTTbIKKA MKETKi3reHaep, Kapbli3abl Tenemec
YWiH MY/IKIH TbIKKAH a3amaTTap 6aHKpOT gen Ta-
HblIMangbl!

3. KapbI3 anyfa TbibiM CalyMeH Ae Kenicyre
6onmanabl. A3amatTblH, 6aHKPOT Aen TaHblybl
aWbIK aknapat. Ke3 kenreH Hecue bepyui, Mbl-
canbl baHK BAHKPOT a3amMaTKa Kapbi3 bepy, bep-
mey Typasbl wewimai e3i Kabbingaybl Tvic. 63
WwewimaepiHib, ToyeKkeniH e3i keTepyi Tuic.

Bi3giH, 601kam BoibiHLWaA, 6aHKPOTKA pecmu
TYPAE Kapbl3 anyfa TblbIM CaNy — «Kapa Hecue
6epyLWwinikTiH» AamyblHa akeneai. An myHaal He-
cve bepylwinepaiH 63 Kapbi3gapblH KalTapyably,
3aHCbI3 aaicTepi 6apiHe manim. COHbIMEH KaTap,
MYHOAQM LWeKTey Kapa)kaT KakeT eTeTiH, bipak
3aHA4bl HeCcMe ana aiManTbiH 6aHKPOT azamaTTap-
Abl KbIIMbICKA A4a Utepmesneyi 964eH MyMKiH.

Enimisge »keke Tynfanapgbl 6aHKPOT gen TaHy
Typanbl 3aH KabbligaHca eKi MUAIMOHFA KYbIK

agam 6yn MYMKIHAIKTI nainganaHybl MYMKiH.
Bipak, onapapiH, 6apbifbiHA byaaH KeliH Hecue
6epinmeyi bIKTUMAn.

4. BaHKpoOT asamaTtrapgblH, KasakcTaHHaH
TbIC Kepnepre XKypin TYpyblHA LIEKTey KO Aa
asa 6onbin  Tabbinagbl. COHbIMEH KaTap,
a3aMaTTblH, LWeKapa acybl OHbIH, XYMbICbIMEH
6annaHbICTbl 601ybl MyMKiH. COHAbBIKTAH, OCbIH-
Oal WeKTeyaiH Konblaybl TYCiHIKCI3.

©3re enpeppe asamattapgblH, 6aHKpoT aen
TAHbINYbIHbIH, }KaFbIMCbI3 Ca/iAapblHA TOKTaNaTbiH

boncak.
AKLU-Ta 6opbiwKep ©3iH 8 Xblnga b6ip
peT KaHa 6aHKpoT gen Kapusanan, 6aHKpoT

Aen TaHy npoueciHeH eTe anagbl [2]. AKLU-
Ta OaHKpPOTTbIKTbIH bipHewe Typi 6ap, bipak
6opiHe opTak Hapce — Kapbi3gaH KyTblay YLUiH
€H, KaXKeTTiciHeH e3re (yhai Ae caTadbl) MYAIKTiH,
6opiH caTagbl KoHE Ken Kafganga »KaHa 3aim
aNyfa oA Kabblnagbi [3].

KopbiTbiHAblNa  Kene, KasakctaH 6oi-
bIHWA Kapbi3fa 6aTkaHpap, AFHM OaHKPOTKA
ylwblpafaHgap Ken. OHblH 6apnblfblHA Kasa
Kabbingal b6epetiH 6oncak, KasakctaHga Hecue
anaTblH afam Kasmaybl MyMKiH. OWTKeHi 6apnbiK
ajampapablH, 6acbiHAa Kem gereHae eki Hecue-
OeH bap. Onapabl Teneit anatblHgap Aa 6ap, Tenen
anmanTtbiHaap Aa 6ap. Con cuAKTbl GapAblfbIH
LWeKTel bepeTiH 60ncaK, 04aH CablH YLWbIKTbIPbIM
anamsbi3. bisgiH oMbimbIswa, «KasakctaH Pecny-
6MKacbl a3amaTtTapbiHbIH, Tenem KabinetTiniriH
Ka/nblHa KeNTipy *KaHe BaHKPOTTbIFbI Typanbi» KP
3aHbIHbIH, }X00acbIHAAFbI KOFapblaa aTtan eTiarex
LWeKTeynepai KOKAbIH, el KaXKeTTiNir oK XaHe
onapabl anbin TacTay KakeT.

MNaiiaanaHblFaH KaiiHap Ke3pepiHiH, Tisimi:
1. «KasakcTtaH PecnybnvKacbl a3amaTTapblHbiH TesieM KabineTTifiriH KannblHa KenTipy KoHe
6aHKpOTTbIFbI TYpanbl» KP 3aHbIHbIH }obackl Typanbl» KP YKimeTiHiH, 2022 xblafbl 23 cayipaeri
Ne 271 Kaynblicbl // «3aineT» AKM. — URL: https://adilet.zan.kz/kaz/docs/P2200000271 (xyriHy

KyHi: 29.04.2022).

2. Kak 6aHKpOTAT MU3MYECKMX nLL B pasHbIX cTpaHax // HosocTtu 6aHKpotctea. —07.10.2015. — Pe-
¥um goctyna:https://www.novostibankrotstva.ru/2015/10/07/kak-bankrotyat-fizicheskih-lits-
v-raznyh-stranah/?ysclid=163ayzpkls704260774(aata obpaiieHms: 29.04.2022).

3. Kasbekynbl A. HeKe TynfanapapiH 6aHKpOTTbIFbI: 3aH4a KaHaal Tanantap 6onaapl? //"EGEMEN
QAZAQSTAN" «egemen.kz» eninik 6acbiibimbl. — 28.01.2022. —KaTbiHay peskumi: https://
egemen.kz/article/302505-zheke-tulghalardynh-bankrottyghy-zanhda-qanday-talaptar-
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XK.U. UbpanmoBa
CTyAeHTKa 3 Kypca Bbicwei WKonbl NpaBa «9ainer»
Kacnuiickoro obuectBeHHOro yHuBepcuTeTa,
Pecnybnuka KasaxcrtaH, r. Aamatbl

HayuHeili pykosodumens —[JunemyxamemosC./l.,
PhD,accoyuuposaHHbili npogeccopBoicwell wiKobl npasa «30inem»
Kacnulickoeo obwiecmeeHHo020 yHUBepcumema,

Pecnybnuka KaszaxcmaH, 2. Aamamei

BUAblI OBbEKTOB rPAKAAHCKUX MNMPAB
M UX OBOPOTOCNOCOBHOCTb

AHHOTaUUA

[aHHaA Hay4yHasa CTaTbsl paccMaTpuBaeT cofepyaHuWe TakKoro ¢yHAAMEHTAsIbHOIoO C MO3ULMK
rpaxk4aHCcKoro npaBa 0603HaYeHUs, KaK OOBEKT rparkAaHCKMX npaB M MX 06OpOoTOCNOCOBHOCTM.
AKTyaNbHOCTb TeMbl obpeTaeT onNpeaenéHHyd 3HAYMMOCTb B OOCTOATENbCTBAX HbIHELWHEro
COBEPLUEHCTBOBAHMNA 3KOHOMMUKMN M COLLMANBHOM KU3HU He TONbKO B KasaxcTaHe, HO M HA TOTa/IbHOM
ypoBHe. CoaepKaHume CTaTbM NOMOraeT Hay4YMUTbCA PA3rPaHNYMBATL UM 3aKPENUTD YXKE MMeroLwmecs
3HaHKA o BMAAx 6a1ar u npas. M KOHEYHO e, AeneHne AaHHbIX 61ar No Kateropmmn obopocnocobHoCTH.
Y10 6€3yCc/NI0BHO NOMOKET NPeAoTBPaTUTb PAL 06CTOATENbCTB, KOTOPbIE MOTMYT BO3HUKHYTbL B CBA3U C
HeyMeHWem pasrpaHuyeHnem n onpegeneHmnem.

KnioueBble cnoBa: lpaxaaHCKUM KogeKc Pecnybnukm KasaxcTaH,00beKTbl rpaxaaHCKMX Npas,
rpa*kAaHCKOE NPaBOOTHOLIEHWNE, TMYHble HEMMYLLeCTBEeHHbIe 61ara u npasa, BeLm 060poTocnocobHble
N n3bATblE N3 060POTa, OrpaHMYEHHbIe B 060poTe BeLM.

X.U. U6panmoBsa
Kacnuit KoFamablK YHUBepCUTeTi
«9pinet» Mofapbl KYKbIK MeKTebiHiH, 3 Kypc cTyAeHTi,
KasakcraH Pecny6aukacbl, Anmarthbl K.

A3AMATTbIK K¥KbIK OBbEKTINIEPIHIH, TYP/IEPI }XQHE ONAPAbIH, AUHA/BIM
KABINTIETTIAITI

AHOamna

Byn FblAbIMM MaKanaga a3aMaTTbiK KYKbIKTbIH 0O beKTici peTiHAeri a3amaTTblK KYKbIK aHe 0napablH,
anblpbacTanybl TypFbiCbiIHAH MyHAaW ipreni 6enrineyaiH, MasmyHbl KapacTbipbliagbl. TaKblPbINTbIH,
e3eKTiniri Tek KasakctaHga faHa eMec, *Kaanbl geHreiae sKOHOMUKA MEH 2/1eyMeTTiK eMipaiH, Kasipri
JKaKcapybl KafgalhblHAa 6enrini 6ip maHre ne. MaKanaHblH, Ma3MyHbl MaTePUANAbl *KaKCbIbIKTap
MEeH KYKbIKTapablH, Typ/iepi Typanbl 6ap 6inimai Kanai axbipaTyra Hemece 6ekiTyre 6onaTbiHbIH 6inyre
KemekTeceai. aHe, apuHe, Oy KeHiNaiKkTepai KopFaHbiC KabineTi caHaTbiHa Kapai 6eny »Kalsbl
macene Kosfanadbl. Byn a)KblpaTy oHe aHblKTay KabinertcisairiHeH TyblHAAybl MYMKiIH KenTereH
KafrgannapaplH, angblH aslyFa Kemekrecea,.

Tyiinpi ce3pep: KasakcTaH PecnybanKacbiHbiH, A3aMaTTbIK KOAEKCi, A3aMaTTbIK KYKbIK 06 beKTinepi,
a3aMaTTbIK KYKbIKTbIK KaTbIHACTap, *KeKe MYAIKTIK eMec UTriNiKTep MeH KYKbIKTap, alHaNAbIMAafbl XKaHe
ANHANbIMHAH a/iblHFaH 3aTTap, aliHaNnbIMAafbl LWWEKTENreH 3aTTap.

Zh.l. Ibraimova
third year student of Adilet Law School,
Caspian Social University,
the Republic of Kazakhstan, Almaty

TYPES OF OBJECTS OF CIVIL RIGHTS AND THEIR TURNOVER
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Abstract

This scientific article examines the content of such a fundamental designation from the standpoint
of civil law, as an object of civil rights and their negotiability. The relevance of the topic acquires a
certain significance in the circumstances of the current improvement of the economy and social life,
not only in Kazakhstan, but also at the total level. The content of the article helps to learn how to
distinguish or consolidate existing knowledge about the types of benefits and rights. And of course,
the division of these benefits according to the category of defense capability. Which will certainly
help to prevent many a number of circumstances that may arise due to the inability to distinguish

and define.

Keywords: Civil Code of the Republic of Kazakhstan, objects of civil rights, civil legal relationship,
personal non-property goods and rights, things that are negotiable and withdrawn from circulation,

things that are limited in circulation.

Mpexxae Bcero, ob6paTMm BHMMaHME Ha
obuiee onpegeneHMe KOHCTPYKUMKU o0b6beKTa
rpa*kAaHCKMX Nnpas.

A OCHOBaHbl OHM Ha NoOAX0A4aX, AaHHbIX HAM
rpakAaHCKO-NpaBoBOM /NUTEpPaTypoid, KoTopble
LUMPOKO pacnpocTpaHeHbl B OPUAMUYECKOM MUPE.
OAOMH 13 TaKMX NOAX0A0B PACcCKPbIBaETCA B TpyAaX
npodeccopa Nodde O.C. KOTOPbLIN CYMTAET, YTO
«OOBbEKTOM  rpa*kAaHCKOro NpaBOOTHOLUEHUS
ABNSIETCA TO, HA YTO HanpasaeHbl (UK, TOUYHee,
TO, Ha 4YTO BO3AEWNCTBYIOT) TrparkgaHCKoe
Cy6BbEKTUBHOE npaBso n rpakaaHcKo-
npaBoBas 06A3aHHOCTb Kak  3/1eMeHTbI
rpa*kAaHCKOro NpaBOOTHOLLEHUS, 0bpasyoline
ero HenocpeACcTBEHHOE copepKaHue»,
AHaNOrMYHOrO MHEHUS MNPUAEPKMBAOTCA U
HEKOTOpble Ka3axCTaHCKWE y4yeHble, yTBepKaas,
YTO «Mnof 06bEKTaMM NPaBOOTHOLWEHMUS 0ObIYHO
NMOHMMAIOT TO, Ha YTO AAaHHOE NPaBOOTHOLIEHUNE
HaMpaB/NeHO M  OKa3blBaeT onpeaeneHHoe
Bo3gelcTBMe». BONbWWHCTBO OTEYECTBEHHbIX
UMBUNCTOB CYMTAET, UYTO «MOCKO/JbKY MOf,
0OBEKTOM MPABOOTHOLWIEHWUA MOHMMAKT  TO,
Ha YTO HanMpaB/leHO WAW Ha 4YTO BO3AENCTBYET
rpak4aHCKoe MpPaBOOTHOLWEHME, a MpaBo
MOXET BO34eNCTBOBaTb Yepes COo3HaHWe W
BOJIIO ML TONIBKO HA ero noBegeHue, cnepyer,
Nno Hawemy MHEHWI0, MPU3HaTb, YTO OOBEKTOM
rPaKAaHCKOro  MPaBOOTHOLLIEHMA  ABASETCA
nosegeHne ob6A3aHHOro auua». M3 3Ttoro
cnepnyet, YTo eAuHblA U eANHCTBEHHbIA 0OBEKT
npaBoMmoumna M ob6s3aHHOCTM, a CcTano ObiTb, U
0OBEKT MPaBOOTHOLIEHMA —3TO YesloBeYyecKoe
noseseHue, AeaTeNbHOCTb UK AeUCTBUA Ntoaei
[1].

Cnepytowmii acneKT, oTpaskaroLuii npobaemy
0OBEKTOB Tpa)KAaHCKMX MNpaB yKasblBaeT Ha
onpegeneHHbl  cnucoK. [aHHblA  BOMpOC
OCBELLAETCA U B IMTEpaAType, ecTb BO3MOXKHOCTb
HaWTM OrPOMHOE KO/IMYECTBO MHEHWUI Ha 3TOT
cyeT. K ob6bekTam rpaxaaHckux npas Oblau
OTHEeCEeHbl Ha CAMOM /1€ MHOTO Pa3HbIX ABAEHUN
KM3HW — HauyMHas OT MaTepuasbHbIX BeLleln,
[0 umetowmx ¢usmyeckyro dopmy, BNAOTb A0
OYXOBHbIX fABEHWUIN, BKOYAA CO3HAHME U JaxKe
Camoro 4esioBeka.

OcHoBHble pa3HOBUAHOCTU 06bekToB
rPaXKOaAHCKMX  NpaB  YNOMMUHAKOTCA B CT.
115 TK PK, Kotopaa noapasgender MX Ha

UMYLLECTBEHHbIE U JINYHbIE HEWMYLLLECTBEHHbIE
6bnara n npasa. K MmyuiectseHHbIM 6naram u
npaBam, B YaCTHOCTM, OTHOCATCA BeLUW, AEHbIU,
WMHOCTPaHHan BaaloTa, LeHHble bymarun, paboTbl,
ycnyru, 06BEKTUBUPOBAHHbIE pes3ynbTaThbl
TBOPYECKON WHTENNIEKTYaNIbHOW [enATeslbHOCTH,
drpmeHHble HaMMeHOBaHWA, TOBapHble
3HAKM U WHble CpeacTBa WHAMBUAYaANU3aLMUK
n3aennii, cobCTBEHHO WMMYLLECTBEHHbIE NpaBa
[2]. K AWYHBIM HeMMyLLeCTBEHHbIM MpaBam U
6naram OTHOCATCA *KWU3Hb, 340POBbE, YecTb,
[OCTOMHCTBO, AenoBas penyTtauma, gobpoe nms,
HEMPUKOCHOBEHHOCTb YaCTHOM KWM3HW, NMYHAA
M ceMeWHas TaliHa, MpPaBO Ha WMMs, NPaBO Ha
aBTOPCTBO, NPaBO Ha HEMPUKOCHOBEHHOCTb
npou3BeAeHUs 1 Apyrne HemaTepuaabHble 6iara
W npas.a.

[JeneHve Bewei Ha obopoTocnocobHble U
n3bATble U3 obopoTa — OAHO U3 ApPeBHENLIUX
B npasoBoi wuctopun. C [aBHUX BPEMEH,
elwe B PUMCKOM nNpaBe TaKoe [AeneHue
Haxo4M/io  nocnefoBaTe/ibHOE — BOMJOLWEHKue
[3, c.123]. TpaxpaHCcKMI KoaeKc Pecnybamku
KasaxctaH rosBoput 06 ob6opoTocnocobHocTH
NPUMEHUTENIbHO HEe TO/IbKO K BelllaM, a KO BCEM
0OBbEKTAM IPAXKAAHCKMX NPaAB B LLE/IOM.

OCHOBHas cyTb 0ObEKTA rparkAaHCKOro npasa
noApasymeBaeT nog coboi 4To 06beKT—3TO TO, N0
NoBOAY Yero BO3HWUKAIOT rpa*kAaHCKMe NpaBoBble
oTHowWweHMnA. Camble PacnNPOCTPaHEHHble BWUAbI
0OBEKTOB — pas/vyHble BewWMW, B TOM u4ucne
W OeHbrW, LeHHble Oymaru, npaBa Ha BeLM,
pe3ynbTaTbl MHTENNEKTYya/lbHON AeATENbHOCTH,
MHbOpPMaLMA M HeMaTepKuasbHble baara.

O6opoTocnocobHOCTb NOHMMaeTca B CT. 116
'K PK Kak npurogHocTb 06beKTOB rpaxKAaHCKUX
npaB K CBOOOAHOMY OTUYXKAEHWUIO U Mepexoay
OT OAHOro /MUA K Apyromy B Nopsake
YHMBEPCA/NIbHOFO MpaBonpeemcTBa MH60 MHbIM
cnocobom [2].

B 3aBMCMMOCTM OT BO3MOKHOCTU yyacTua B
rpaxgaHCcKoM 060poTe PasINYAOT OO BEKTbI:

- o6opoTocnocobHblie;
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- orpaHu4YeHHble B oboporTe;

- U3bATble U3 obopora.

BONMbIWIMHCTBO  OOBLEKTOB  FpaKAaHCKOro
npaBa ob6opomocrnocobHesl. B cBOIO o4yepesb OHU
MOTYTIEMKO OTUY}K4AThCA M NepPexoamnTb 0T 04HOTO
iMua K Apyromy B nopagke WHAMBUAYaNbHOrO
n YHUBEpPCANbHOTO npaBonNpeemcTBa.
Mpu  yHMBepcanbHOM  MNpaBoNpeemcTse K
NpPaBOMNPEEMHUKY MepexoamnT MMYLLECTBO nLa,
KaK COBOKYMHOCTb BCex npaB M obAsaHHOCTeM
B KayectBe eauHoro uenoro[4, c.102]. B atoi
COBOKYMHOCTM  eAMHbIM  aKTOM  nepexoaAt
npaBa W 00653aHHOCTM, MpPUHaANEXaWMEe Ha
MOMEHT NpaBonNpeemcTBa cybbekTy 3TUX npas
HEe3aBUCMMO OT TOrO, BbIIBAEHbI AN OHWU K
JaHHOMY MOMeHTy. Takoe MpaBoMNpeemcTBO
Mcrnonb3yeTca NpU HaciefoBaHUKM MMYLLECTBA
rpaxkaaH, peopraHu1saumnm IOPUANYECKOTrO
IMUa U B HEKOTOPbIX CUTyaLMAX MNPeKpaLleHms
0eATeNbHOCTU IOPUAMYECKOTO NLa.

Bewn, orpaHMYeHHble B obopoTe
MOTyT HaxoAWUTbCA B COBGCTBEHHOCTM /MBO
onpeaenéHHbIX y4yacTHMKOB obopoTa, nbo
npuobpeTeHne U  OTYYKAEHUE UX  MONKET
OCYLLECTBAATLCA Ha OCHOBE  CcheuuanbHbIX
peweHnin. K HUM OTHOCATCA HapKOTMUYECKUe
BELLLeCTBa, Opy*Kue, cneumansHoe obopyaoBaHue,
KOTopble No NpuYmMHe obLecTBEHHOro NopAaKa 1
6e30nNacHOCTM rpaxaaH, He AO/IKHbl HaXO4AUTHLCA
B cBobogHOM obpaleHun [5, c.111]. MepeyeHb
0b6beKToB, 06s3aTeNibHble K JIMLEH3UPOBAHUIO
n ceptudbukaumm, nybamkyrotca B nedatm. K
HUM OTHOCATCA: WKdpPOBabHAA TEXHWUKA, BUAbI
Pa3/IMYHbIX SA40B WM HAPKOTMYECKMX BELLECTB,
PagMOaKTMBHblE  BELLEeCTBa,  MCUXOTPOMHbIE
CcpencTBa, opyKue nu MHoro gpyroe. MomMMmMOo HUX
orpaHu4YMBatoTCs B 060poTe M NepedyncnsieMmblie
BMAbl 3€Me/IbHbIX YYaCTKOB:

® YYaCTKM B COCTaBe IecHOro ¢poHAa;

® yyacTKM B cocTaBe 0C060 OxpaHAeMbIX
NPUPOAHbIX TEPPUTOPUIA;

® VYYaCTKM B 30HE BOAHbIX OOLEKTOB B
rocyzapCcTBeHHOM cob6CTBEHHOCTY;

® VYUYACTKW, 3aHATble UEHHbIMWU Ob6beKTamu
KY/IbTYPHOrO Hacieaus;

® VYYaCTKM, 3aHATble 0ObeKTamm 06OPOHHOM
be3onacHoCTH;

o YYacCTKM, npeAocTaB/ieHHble ons
TPAHCMOPTHbIX HYX[, NPOM3BOACTBA AL0BUTLIX
BElecTs, noaseprwimeca  paguvaumm  WUau
6MOreHHOMY 3arpAa3HEeHMIO.

O61BEKTI, U3bATbIE N3 060POTa — 3TO NOHATUE,
BKtOYatoLLee 06bEKTbI, KOTOpble He MOTYT 6bITb
OTUYXKAEHbI HU MPU KaKMX 06CTOATENbCTBAX. ITO
Takue BUAbl 06bEKTOB, Kak:

® NPaBO Ha *KM3Hb 1 3J0POBbLE YE/I0BEKA;

® MPaBO Ha JINYHYIO HENMPUKOCHOBEHHOCTb;

® 4yecTb U AOCTOUHCTBO;

* MPaBo Ha UMS;

® npyrve HemaTtepuasnbHble 6nara.

MonHocTblo  M3bATBI M3 060pOTa  BeEWwy,
OTUYXKAEHME KOTOPbIX He aonyckaetca. K Hum
OTHOCATCA  HEKOTOpble BWUAbl  BOOPYMEHUN,

AgepHan sHeprus v ap. MX Henb3s He TOoSIbKO
nepenaBaTb B COBCTBEHHOCTb APYrUX WL, HO
BelM, nsbATble U3 0bopoTa, BoObLLE HE MOryT
6bITb NPEeAMETOM rPaXKAaHCKO-MPABOBbIX CAENOK.
Pacnops»keHne 3TMMM BEL,AMMU OCYLLECTBASETCA
Ha OCHOBAaHWW  AAMMHUCTPATUMBHO-MPABOBbIX
aKkToB. TaK «Heapa B TrpaHULAX TeppUTOPUM
Pecnybnvkmu KasaxcTaH, BK/AOYas nog3emHoe
MPOCTPAHCTBO, M CcoAepKaliMecs B Heapax
nonesHble MCKOMaemble, 3HepreTMyeckne Mu
Apyrve pecypcbl MpuHagaexaT Hapogy, Ho
OT MMEHM Hapoga MNpaBO FOCYAAPCTBEHHOM
COBCTBEHHOCTM OCYLLECTBAAET rocyaapcTso» [6].
YyacTku Heap He MoryT BbITb NpeaMeToOM Kyniu-
NpoAaXku, QAapeHua, BKAaga, 3anora. [lpasa
NONb30BaHUA HeApPaMU MOTYT OTHYXKAATbCS UK
nepexoauTb OT O4HOTO /IMLLA APYTOMY B TOW Mepe,
B KaKoM MX 060pOT A0MNYCKaeTcAa 3aKOHOM.

Henb3s He cornacuTbCcA C TOYKOM 3peHus
KasaxctaHcKoro npodeccopa Kaparycosa &.C.,
KOTOpPbI B CBOEM HayyHOM cTaTbe onpenenser
NoHATME OOBEKTOB rPaXKAaHCKMX NpaB ABYMA
aedvHuumamm. Kaparycos ®.C. B 0TMeYaeT, yto
«06BEKTOM TPaXKAaHCKO-NPABOBOr0 OTHOLLEHUA
MPUHATO CYMTaTb OCHOBAHHOE Ha 3aKoHe
WAN OOroBope noBedeHMe ero CybbekToB no
NnoBoAYy OCYLLECTBAEHUA MMWU NPUHALNERKALLNX
UM CYOBEKTUBHBIX  TPaXKAAHCKMX NpaB MU
obs3aHHOCTel. [JaHHOe onpeaeneHne nomoraert
npaBuAbHO NaeHTUOULMpPOBaThL npupoay
NpPaBOOTHOLIEHMSA, AaTb OLLEHKY NO3MLMU CTOPOH,
co3patb  uenecoobpasHoe U 3dpdekTMBHOE
npasosoe nose, obecneuntb cobaogeHue
3aKOHHbIX MHTEPECOB YYACTHUKOB FPaXKAAHCKOro
obopoTa» [7].

BTopolt aeduHuumelnr asnaetca To, KoTopoe

CO34aeTcA MMEHHO [A/1A TaKUX Y4YaCTHUKOB
obopoTa W HaxogMT CBOe 3aKpenneHue B
KayecTBe MepeyHs OOBEKTOB  rparKAaHCKUX
npaB B HOpPMax rpaXKOAHCKOro KoAaekca.
Takum  obpasom, npodeccop Kaparycos
®.C. nogyepkusaeT, 4yto pgonyweHHoe B [K
yrnpoleHme nNpu  onpegeneHnm  MNOHATUA

06BbEeKTa rparkgaHCKMX NpaB SBAAETCA B LLEI0M
060CHOBaHHbIM, MOCKO/IbKY OHO He W3BpallaeT
coAeprKaHMA 3TOro NOHATUA U OAHOBPEMEHHO He
npenaTCcTByeT pa3BUTUIO Ae10BOoro obopoTa. Ctas
TaKMM 06pa3oM AOCTYMHbIM A1 MaKCMMalbHOIO
Kpyra Yy4YaCTHMKOB rpakgaHckoro obopota, K
No3BO/IAET UM BO MHOTUX C/y4aAx NOAb30BaATbCA
ero Hopmamu CcamocToATesIbHO, He npuberan
K ycnyram npodeccrmoHanbHbIX HOPUCTOB U He
obpalanck K cyay [7].

MNoasoasn nUTOorU n3 nHdopmaumnm
npefoCcTaB/eHHON  Bbille, MOXHO  cAenaTtb
cnepylolme BbiBoAbl, Gnara genatca Ha Ase
OCHOBHble BWAbl, TO €CTb, Ha UMYLLECTBEHHbIE
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M NNYHble HEMMYLLLECTBEHHble 6nara M npas.a.
Ncxopa y»Ke M3 3TOro, BELM MOXKHO AenuTb
no  Kateropum  obopotocnocobHoctn. To
€CTb, KaKOM W3 pPasHOBMAHOCTM OGnar moxeT
C JNIerKOCTbIO  OTYYKAATbCA, a 418  KaKuX
HeobxoAMMO paspelleHWe corlacHo Oykse
3aKOHA. 3HaHMe W yMeHWe pasanyatb BUAbI
6nar 3HauYUTENbHO MOMOTaeT NpU onpeaeneHum

Mx 060POTOCNOCOOHOCTM U OCYLLECTBIEHUM
rpa4aHCKO-MPaBOBbIX CAENOK. B ocobeHHOCTH,
3TO nomoraet B byayuiem usberkaTb pasHoOro
pofia KasycoB, KOTOPble MOTYT BO3HUKHYTb W3-
33 HeAOMNOHMMAHWIA Takoro 6a30BOro AeneHus.
CooTBeTCTBEHHO,  06nafaeT  3HaAYUTENIbHbIM
NPaKTUYECKMM BECOM.
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HEKOTOPbIE BOMPOCbHLI PEAJIUSALUUN HACNEAOCTBEHHbIX
NMPAB OCYXKAEHHbIX K TUWIEHUIO CBOBOAbI
B PECMYBJ/IUKE KASAXCTAH

AHHOTauuA
HacnepctBeHHble NpaBa M UX peannsauma ABAAIOTCA HEOTbEMIEMbBIMU U BaXKHbIMW COCTaBHbIMM
aNemMeHTaMM TParKAaHCKMX MPaBOOTHOLWEHUIA. HacneacTBeHHble MPABOOTHOLIEHUA LWWMPOKU W
MHOrorpaHHbl. Beuay cneumMduKM [aHHbIX NPABOOTHOLIEHWIA B 3aBUCMMOCTM OT KOHKPETHOrO
CybbeKTHOro coctaBa MX peanusaumsa  NpoucxoguT Mo-pasHomy. OcobbiMM  y4aCTHMKaMM
HacneaCcTBEHHbIX MPABOOTHOLIEHWIM BbICTYNAOT OCyXAeHHble. OCOBOEHHOCTb TaKMX Y4acCTHUKOB
HacneACTBEHHbIX NPaBOOTHOLEHMI ONpPeaensaeTcs B CUY UX U30NALMM OT 06LLLECTBA Ha ONpeaeNieHHbIM
CPOK. 3aKoHoAaTenbCTBo PecnybnanKky KasaxcTaH gaeT npaBo OCYMKAEHHbIM K JMLWEHWUIO cBOHOAbI
y4acTBOBaTb B rPaKAaHCKMX MPABOOTHOLIEHMAX, @ B YAaCTHOCTM M y4acTBOBaTb B OTHOLUEHMAX MO
HacnepoBaHUto. TaK, MeeTcA HeOHXOAMMOCTb MPOAHANN3NPOBATb HALMOHAIbHOE 3aKOHOA4ATENbCTBO
B OTHOLIEHMM HACNeACTBEHHbIX MPaB OCYKAEHHbIX MO AaHHOMY Bonpocy. [ocpeacTBom aHanmsa
HaLlMOHA/IbHOTO 3aKOHOZATe/NIbCTBa B AaHHOM CTaTbe OnpenenseTcd, HAaCKONbKO LWMpOKa cBoboaa
HacneACTBEHHbIX NPAaBOOTHOLWEHMUI ANA OCYKAEHHbIX B PecnybnvKke KasaxcTtaH.
KntoueBble cnoBa: npaBa Ye/f0OBEKa, HAC/eACTBEHHOE MPABO, OCYXKAEHHbIE, NLWEHNE CBOBOAbI,
3apyberkHoe npaso.
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«Dpinet» Mofapbl KYKbIK MeKTebiHiH, 4 Kypc CTyAeHTi,
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KA3AKCTAH PECMYB/IMKACbIHAA BAC BOCTAHAbIFbIHAH AMbIPYFA COTTA/IFAHAAPADIH,
MYPATEP/IIK K¥KbIKTAPbIH ICKE ACbIPY1blH, KEMBIP MOCE/IEJIEPI

AHparna

Myparepnik KyKbIKTap ¥aHe onapabl Ky3ere acblpy a3amMaTTblK KaTbIHACTAapAbIH a*Kbipamac XKaHe
MaHbI3abl Kypamgac beniri 6onbin Tabbinaabl. Myparepnik KYKbIKTbIK KaTbIHAaCTap KeH YKoHEe »KaH-
aKTbl. OCbl KYKbIKTbIK KaTblHacTapAblH, epeKleniriHe 6ainaHbiCTbl, 0N1apAblH, HaKTbl CyObEKTUBTI
KypambiHa 6anaHbICTbl 0NapAbl Ky3ere acbipy apTypAi XKongapmeH Kypeai. Myparepnik KYKbIKTbIK,
KaTblHAaCTapAblH, epeKlle KaTbICylblNapbl—CoTTanfaHAap. Myparepnik KyKbIKTbIK KaTblHacTapfa
MYHAAM KaTbiCyWblNapAblH, epeKweniri ofapabliH, KoFaMHaH benrini 6ip mepsimre okluaynaHybiHa
6annaHbICTbl aHbIKTanaabl. KasakctaH PecnybavKacbiHbiH 3aHHamacbl 6ac 6ocTaHAbIFbIHAH albipyFa
COTTaNfaHAapfa a3aMaTTblK KYKbIKTbIK KaTbIHAaCTapfa KaTbICyfa, aTan akTKaH4a Myparepik *KeHiHaeri
KaTblHAacTapfa KaTbiCyfa KyKblK 6epegi. Ocblnaliwa, ocbl macene 60MblHWA COTTaNfaHAAPAbIH,
Myparep/iik KyKblKTapblHa KaTbICTbl YATTbIK 3aHHamaHbl Tangay KaxketTiniri 6ap. Ocbl makanaga
VNITTbIK 3aHHaMaHbl Tangay apKbiabl KasakctaH PecnybanKkacbiHAasbl COTTaNFaHAap YLiH myparepnik
KYKbIKTbIK KaTblHaCTapAblH epKiHA N KAHLWAaNbIKTbl KEH, eKeHAiri aHbIKTanaabl.

TyiiiHgi ce3pep: afam KyKbifbl, Myparepnik KyKbIKTap, coTTasfaH agamaap, 6ac 6octaHabIFbIHAH
anblpy, WeTenmik KyKblK.
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CERTAIN ISSUES RELATING TO THE INHERITANCE RIGHTS OF PERSONS SENTENCED TO
IMPRISONMENT IN THE REPUBLIC OF KAZAKHSTAN

Abstract

Inherited rights and their realization are integral and important components of civil legal relations.
Hereditary legal relations are wide and multifaceted. Due to the specifics of these legal relations,
depending on the specific subject composition, their implementation occurs in different ways. Convicts
act as special participants in hereditary legal relations. The peculiarity of such participants in hereditary
legal relations is determined by virtue of their isolation from society for a certain period. The legislation
of the Republic of Kazakhstan gives the right to persons sentenced to imprisonment to participate in
civil legal relations, and in particular to participate in inheritance relations. Thus, there is a need to
analyze the national legislation regarding the inheritance rights of convicts on this issue. By analyzing
the national legislation, this article determines how wide the freedom of hereditary legal relations is

for convicts in the Republic of Kazakhstan.

Keywords: human rights, inheritance rights, convicts, incarceration, international law.

Kak u nwobon pgeecnocobHbii Yenosek
OCY)KAEHHbIA K JMWeHUo cBobogbl OCTaeTcs
YYACTHUKOM FpaXKAaHCKMX MPaBOOTHOLIEHWUI He
yTpaumBasa npu 3TOM B NMPaBOBOM CMbIC/E€ XOTb
KaKyto-1Mbo YacTb yXKe Mmelolenca npasocno-
COBHOCTK, TaK KakK KOHCTUTyuMs BoNbLUMHCTBA
CTPaH rapaHTUPYeT HEOTYYKAAEMOCTb U OXpaHy
npaBs YesoBeKa. Kak NpaBunio OCyKAEHHbIM OpU-
[AMYecKan HayKa HasbiBaeT /INLO, B OTHOLIEHUU
KOTOPOro B 3aKOHHYHO CWUly BCTYMW/A NPUrOBOpP
O Ha3HAYeHMW COOTBETCTBYIOLLErO COBEPLUEH-
HOMY AEAHUI0 HaKa3aHuA. K TaKMM HaKasaHWAM
OTHOCUTCA M NnlieHMe cBoboabl. J/luleHne cBo-
60abl cornacHo Yactm 1 ctatbu 46 YK PK coctout
B M30M5LUMN OCYXKAEHHOro oT obuwectsa nytem
HanpaBAEHUA ero B y4YpexKaeHne YroioBHO-UC-
NoNHUTENbHOM cuctemsl [1]. HakasaHue B Buae
AnweHns csoboabl oTObIBAOT OKOJO 24,7 Tbics-
YK 3aKHOYEHHbIX MO cocToAHMIO Ha 2020 rog, [2].
HecmoTpa Ha 6onblioe KOAMYECTBO OrpaHuye-
HUW, HAJIOXKEHHbIX PEXMMOM Ha OCYXKAEHHbIX B
CBA3N C OTObITUEM UMW YrOJIOBHOIO HaKasaHus,
OHW He nepecTaroT 0CTaBaTbCA YYaCTHUKAMU Ha-
CNeAcTBEHHbIX MPaBOOTHOLEHUN.

HacnepoBaHue npeacrasnaet coboi oco-
6bli1 Nnepexos MMyLLECTBA OT Hacnegogatens K
HacNeAHMKaM UMeNLWMA B CBOE oCHOBE (aKT
CMepTn Hacnemodatens. B cBA3M ¢ AMCNO3UTUB-
HOCTbIO TPA*KOAAHCKOrO MNpaBa Hac/ledoOBaHMe
OCYLLECTBAAETCSA NO ABYM OCHOBAHMAM: 3aKOH U
3aBelaHne. AKTMBAaTOPOM HaCneaCTBEHHbIX OT-
HOLLEHMI BCe e byaeT ABNATLCA PUANYECKUIA
daKT cmepTn Hacnegoaatens. CornacHo yactu 5
cTatbu 117 YronoBHO-UCNONHUTENBHOMO KOAEKCA
PK, B cnyyae cmeptv nAunua, oTbbIBalOWEro Ha-
KasaHWe, aAMUHUCTPAUMA YyuypexaeHusa He3a-
MeganTeNbHO B NUCbMeHHON ¢dopme coobliaeT
06 3TOM MPOKYypOpY, cynpyry (cynpyre) nam poa-
CTBEHHWKAM, a B C/ly4ae CMepPTM MHOCTPaHLLA Man
nnua 6e3 rparkaaHcTBa - A0ONONAHUTENbHO B Mu-
HUCTEPCTBO MHOCTPAHHbIX aen Pecnybnukn Ka-
3axcTaH [3]. B cootBeTcTBMM € nyHKTOM 42 [Mpu-
Kaza MuHuCTpa BHYTPEHHUX gen Pecnybnaunku

KasaxctaH ot 13 ¢eBpana 2017 roaa Ne 107 «O6
yTBepXAeHun paBua BedeHMA yyeTa fiul, Co-
OEeprKaLLUXCA B YUYPEXKAEHMUAX YroN0BHO-MUCMON-
HUTENIbHOW cucTeMbl MUHUCTEPCTBA BHYTPEHHUX
aen Pecnybanku KasaxcTaH», B caydae Henpubbil-
TUA 3aKOHHOTO NPeACTaBUTENA YMEPLLETo UAN UX
OTCYTCTBUSA, MMCbMEHHOE M3BELLEHNE O CMEPTU B
TeYeHue CyTOK HanpaBAsAeTcs B MEeCTHble UCMOoN-
HUTE/IbHble OpraHbl, Ha TEPPUTOPUU KOTOPOro
pacnonoxeHo yupexkgeHue. lNyHKT 45 npexpae
Ha3BaHHoOro MprKasa yKasbIBaeT, YTo K IMYHOMY
OeNy Ha ymepLLero ocy*aeHHoro npmobuiatorcs:
1) Konun M3BELLEHNS O CMEPTU, HanpPaBAEHHOTO
B MECTHble MCMOSIHUTE/IbHbIE OpraHbl; 2) Konuu
COO0bLIEHNA 3aKOHHbIM MPEeACTaBUTENAM OCYK-
OEHHOro 0 CMepTH; 3) KoNusa MeaNLMHCKOro Ao-
KYMEHTa 0 CMepTH; 4) aKT 0 HECYACTHOM Cay4yae
(ecnv cmepTb HacTynWAa B pe3y/bTaTe HECYACTHO-
ro cayyas); 5) matepmanbl paccneaoBaHus (ecam
CMepTb HacTynuna B pesy/nbTaTe HacUAUS UK
camoybuincTBa);6) akT MegULMHCKOTO BCKPbITUSA
(ecnun oHo NnpomnsBoamiock); 7) akT o norpebeHnmn
W aKT O Nepeaaye 3aKOHHbIM NpeacTaBUTENAM
ymepluero; 8) KBUTaHLMA O BbICbI/IKE (Bblgaye)
3aKOHHbIM NPEACTAaBUTENSAM JIMYHbIX BELlel, ae-
Her U LLeHHOCTelM ymepLlero, CnpaBKa MECTHbIX
WUCNONHUTENbHbIX OPraHoB 0 cmepTy [4].

Mo oblemy npaBuay MecTo U BPems OTKPbI-
TMA Hac/ieAcTBa NOC/Ae CMEPTU OCYKAEHHOTO
onpegenarnTca cornacHo cratbam 1042-1043 TK
PK. MecTom OTKpbITMA HAacneacTBa B TAaKOM C/y-
Yae ABNAeTCA nocsegHee Ha MOMEHT OCYKAEeHUA
INLA ero MecTo *KMUTenbcTBa. B cBsA3M co cmep-
TblO M B C/ly4yae OTCYTCTBUS 3aBELLAHUS, UMYLLEe-
CTBO OCYXJEHHOro HacneayeTca HacnegHUKaMu
Mo 3aKOHY B 06LLLEeyCTaHOBIEHHOM TPaXKA4aHCKUM
3aKoHO4ATeNbCTBOM Nnopsake. Mpn aTom 3a fto-
6bIM OCYKAEHHbIM OCTaeTcA NpPaBo OCTaBUTb 3a-
BelaHme. Mcxoaa M3 0bLwmx npaBun o coctase-
HWM 3aBelLLaHMA OHO 0653aTeNIbHO A0MKHO 6bITb
COBEPLLUEHO B MUCbMEHHOM dopme M NoaneRuT
HOTapWaSIbHOMY YAOCTOBEPEHUIO C YKa3aHMEM
MecTa, AaTbl U BPEMEHM ero cocrasneHus. [na



162

KOH®EPEHLIWS / HAYYHBIE TPYJbI "OAIJIET". Ne 2. 2022

COCTaBNEHMA 3aBELLAHNA OCYKAEHHbIN UCX04A U3
npasun nognyHKTa 6 nyHKkTa 1 ctatbmn 1052 K PK
BrnpaBe 06paTMUTCA K HaYaIbHUKY MecTa INLLEHUS
cBoboapl. HayanbHUK mecTa nuwweHua ceoboabl
06A3aH B TeYEeHMEe AeCATU KafleHa4apHbIX AHeN co
OHA yAOCTOBEPEHMS 3aBeELLAHUA, @ eCN 3TO He-
BO3MOMHO MO YBaXMTe/IbHbIM NMPUYMHAM, He3a-
Mea/INTeNIbHO, NPU BO3HMKHOBEHMU TaKOW BO3-
MOXHOCTH, MepenaTb OAMH IK3eMNAAp y40CToBe-
PEHHOro 3aBeLLLAaHMNA Ha XPaHEHWE HOTapKycy No
NOCTOAHHOMY MECTY »KUTe/bCTBa 3aBellaTtend. A
3aTeM Ha HOTapuyca HanoxeHa 06sa3aHHOCTb NO
npoBepKe MOCTYNMBLUETO Ha XpPaHeHWe 3aBela-
HUA, @ B CAy4yae YCTaHOB/IEHUA HECOOTBETCTBUA
ero 3aKoHy, cooblwnTb 06 3TOM 3aBeLLaTento u
OOJI)KHOCTHOMY AuLy (Ha4vaNbHUKY MECT nuLle-
HUS cBobOAbl), YAOCTOBEPMBLUEMY 3aBellaHue,
Ons ero Hagnexawero opopmaerus [5]. Heob-
XOAMMOCTb TaKoM npoueaypbl MOXKHO PACKPbITbh
BbiCKa3biBaHMem [A. MalnnHa: «YronoBHo-mc-
NOJIHUTE/IbHbIM 3aKOHOAATE/IbCTBOM MOCeLLeHNE
MecTa nwweHma ceoboapbl U CBUAAHME HOTapuyca
C OCY)XAEHHbIM ANA yAOCTOBEpPEeHMs 3aBellaHuA
He npegycmoTpeHo. To ecTb peyb MaeT 06 opu-
OWNYECKOM HEBO3MOXKHOCTM HOTAapManbHOMo yao-
CTOBEpPEHUs 3aBeLaHMA AMLAMU, OCYKAEHHbIMA
K AvweHuto ceobogbl» [6, c.41]. YTpaTusLiei
cuny NHctpykymert "O nopsake yaoCToBepeHus
OOBEPEeHHOCTEN W 3aBelaHUi HavalbHUKaMU
NCNPaBUTENbHbIX  YYPEXKOEHU  YrONOBHO-UC-
NOJSIHUTENIbHOM cucTemMbl" 6bINO YKasaHO, 4TO
TallHy 3aBellaHMa 06A3aHbl XPaHUTb He TOJIbKO
HenocpeACcTBEHHO HayasibHUKU MEeCT ULLEHUs
cBoboapl, HO U MLA, KOTOPLIM COAEpPKaHWe 3a-
BELLAaHWA CTaNo U3BECTHO B CBA3WN C BbIMOJHEHU-
eM MMM cnyKebHbix 0b6sA3aHHOCTel. HayanbHMK
NCNPaBUTENIbHOTO YYpeXaeHMa Npu cocTasne-
HMM 3aBeLLaHUs OCYXAEHHbIM yA0CTOBEpPAETCA
B OTCYTCTBMM KAKOro-nMbo BAMAHMA Ha OCYXK-
OEHHOrOo, a TaKXe MOHMMAHMM 3HAaYeHUA coaep-
YKaHMA ero AencTBuii U cnoB. B cayyae Hannumm
pelweHus cyaa 0b orpaHMYeHUN AeecnocobHOCTH
OCY)XAEHHOTo eMy B yA0CTOBEPEHMN 3aBeLLaHUA
Ha4YaNIbHMKOM UCMNPABUTE/IbHOIO YUYpeKAeHMA OT-
Ka3sbiBaeTcAa [7]. 3aBelaHne OCyKAEHHbIM MOXKET
ObITb COCTABAEHO TO/IbKO JIMYHO, KaK U 3aKpenns-
etcAa B [K PK, He gonycKaeTcA coctaBneHue 3ase-
LLAHWA OT MMEHWN HEeCKoNbKMX L. Camo cocTas-
NleHMe 3aBeLLaHNA OCYLLECTBASAETCA OCYXKAEHHbI-
MM B OTCYTCTBME OMpeaesieHHOro cneumanbHOro
perynMpoBaHma no obwmm npeanucaHmnam, yKa-
3aHHbIM B rnaBe 58 MpaxkgaHcKoro Kogekca PK m
3akoHe PK «O HoTapuate». YTo KacaeTca naccms-
HOro Hac/neACTBEHHOO NpaBa (NPUHATKA Hacnes-
CTBA), OCY¥AEHHble MOryT BCTYNWUTb B HAac/NeACTBO
nocpeacTBOM YNoJIHOMaunBaHUA Apyroro Anua B

[0BEPEHHOCTM Ha MPUHATUE HAaCNeACTBa, a TaKXKe
WMHbIM cnocobom B COOTBETCTBMM C MyHKTOM 1 cTa-
Tbu 1052 MK PK HanpaBuTb nocpeacTtBOM MOYTbI
HOTapWycCy 3asABleHWe Ha NPUHATME HaceacTBa.
B ABYX YKa3aHHbIX C/ly4aaXx NOAMNUCH OCYXKAEHHO-
ro Ha AOKYMeHTe [O0/KHa ObiTb yAOCTOBepeHa
no npasunam cratbn 1052 n 167 K PK — Havanb-
HUKOM WCMPaBUTENIBHOTO YYpexXaeHuA, rae Ha-
KasaHMe OTObIBaeT OCyXAeHHbl. PaKTnyeckoe
NPUHATME HacneacTBa ANA OCYKAEHHOro npea-
CTaBAsAeTCcA 3aTPYAHUTENIbHBbIM BBMAY HEBO3MOXK-
HOCTM Bble3aa 3a npeaesbl UCMPaBUTENIbHOTO Y-
peXKAeHMA B TEHEHUM CPOKA HaKa3aHMA.

CToWUT TaKKe OTMETUTb, YTO paHee AEeNCTBY-
towan MHctpykuma "O nopsagKe yooCTOBepeHUA
[OBEpPEeHHOCTeN W 3aBelaHWi Haya/lbHUKaMU
NCNPaBUTENbHbIX YYpeXAEHUIA YroNIOBHO-UCMON-
HUTENbHOW cucTeMbl" yTpaTuaa cuny u He bGbina
3aMeHeHa COOTBETCTBYHOLLMM aKTOM, Npeamnono-
KUTENbHO B BMAY OTCYTCTBMA 3a4eMCTBOBAHMA
HOpPM MHCTPYKLMWU U peanmsaumm HacneacTBeH-
HbIX MPABOOTHOLLEHWN B COOTBETCTBUM C 0OLLMMM
npasunamu K PK 1 3akoHa PK «O HoTapuate».

B cBA3M C CyWHOCTbIO IMeHMA cBobOoAbl KaK
YrO/IOBHOTO HaKa3aHWA 3aK/oyalolwemca B U30-
NAuMM oT obLLecTBa B YC/IOBUAX UCMPABUTENbHO-
ro y4perKAeHuA, OCYKAEHHble B OTAE/bHbIX CNy-
YaAx NpW OCyLLLEeCTBNIEHUWN HAaCNeACTBEHHbIX NpaB
CTa/IKMBALOTCA CO CAeAyroLWUMN npobrnemamu:

1. Mpobnembl, CBA3AHHbIE C HEBO3MOXHOCTbIO
CBOEBPEMEHHOIO0 MPUHATUA HACNeACTBa OCYXK-
OEHHbIMMU.

2. OTcyTCcTBME AEMCTBYIOWLMX HOPM O AeTallb-
HOM pernameHTMPOBAHUM YAOCTOBEPEHUA 3aBe-
LWAHMA HaYaNbHUKOM WCMPABUTENIbHOIMO YYperK-
OEHUA U NPUHATUA, OCYKAEHHbIM HacNeaCTBa.

3. CNOXKHOCTb NOJIy4EHUA HOTAPUYCOM AOCTY-
na K OCyXXZeHHbIM B UCMPABUTE/IbHOM yyperKae-
HUW.

4. Mpobnema obecneyeHua TaWHbl HOTapWU-
aNbHbIX AENCTBUNA.

Mcxopa ns aToro cneayet ykasaTb YTO NMpaBso-
BOE peryiMpoBaHue peanu3auum HacneacTBeH-
HbIX NPaB OCYXAEHHbIMW TpebyeT yCcTaHOBNEHMUA
N yCOBEpLUEHCTBOBaHWA. BBuay otcyTcTBMA Ka-
KUX-NMBO OrpaHMYEHU OCYKAEHHOMO B TparK-
[AHCKOM MpPaBOCMOCOBHOCTM MO CPaBHEHWUIO C
rpa)gaHamu, HaxogAwmmcA Ha csoboge M OT-
CYTCTBMA 3aBMCUMMOCTM NpaBa COBCTBEHHOCTM Ha
MMYLLLECTBO, MepesaBaemMoro no HacieacTsy OT
orpaHuyeHunsa csoboabl NpPaBoobagaTeNs, MOX-
HO caenaTtb BbIBOA, O TOM, YTO HaCAeACTBEHHbIE
npaBa OCYXKAEHHbIX peanu3yoTca no obuieycTa-
HOBJIEHHbIM rPa*KAAHCKMM 3aKOHOAATENbCTBAM C
Yy4eTOM CTaTyca OCYXLEHHOTO.
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Abstract
In the article, the author considered the issues and problems of labor relations, the term "informal
economy" was revealed, the "classic" reasons for the growth of the informal economy, cited from
international experience, were indicated. Analyzed that informal employment exposes workers to a
higher risk of vulnerability and instability, therefore, a number of problems faced by people who work
in the informal economy were presented. Relationships that arise outside the legal field - without
an employment contract, social contributions, employee life insurance, medical insurance, pension
contributions, etc. were seen as a problem for the state,
Keywords: informal economy, labor market, labor resources, non-cash turnover, shadow activity.

CoBpeMeHHbIl pbIHOK Tpyada KasaxcTaHa no-
CTOSHHO Pa3BMBAETCA MOA BO34ENCTBMEM MOAU-
TUYECKMX, SKOHOMUYECKUX U COLMANBHbIX PaKTo-
pOB 1 B CBOEM Pa3BUTUM MOKA eLLe CUIbHO OTCTa-
€T oT TpeboBaHMA BpeMeHU. B cuny atoro B chepe
3aHATOCTKN, COLMANbHOW 3awmuTbl 6e3paboTHbIX
rpaskgaH HaKoMWIOCb MHOFO HepeLeHHbIX Mpo-
6nem. MpuBegem HeKOTOpble M3 HUX: BbICOKasA
Aona HebopMasbHON U TEHEBOW 3aHATOCTH, Cna-
6as coumanbHan 3aWMLEHHOCTb 6e3paboTHbIX,
pocT aonu paboTarolmx rpaxKaaH He No cneuu-
aNbHOCTW, Manasi MOBUNbHOCTb TPYAOBbIX pecyp-
coB U T.4. Ho B TO }Ke Bpema MMeHHO TaKoro po-
AaoTHoWweHKsA, 6e3 obopmaeHuUsa TPyLOBOro Ao-
rosopa Hambonee yaobHbl MENKOMY U CpeaHEMY
6u13Hecy. YTo e nogpasymeBaeTca Nog NOHATU-
eM «HepopManbHasA MU TEHEBAA SKOHOMMUKaA»?

HedopmanbHasi SKOHOMMKA — 3TO CEKTOP KO-
HOMMKMW, HAMNPaBAEHHOM Ha NOJAyYeHUE BbIroabl,
OCHOBHOE peryaMpoBaHWe B KOTOPOW MPOUCXO-
ONT NpY NOMOLLU AOMUHUPYOWMX Hedopmanb-
HbIX HOPM, MOMeT OblTb onpegeneHa Kak BcA
SKOHOMMYECKan AeATeNbHOCTb, NO PasHbIM Npu-
YMHaM (HedeHEeXHbI 060pPOT, BbICOKME HANOrK,
3aKoHoOZaTeNbHble 3anpeTbl U T.4.) HE yYnTbiBae-
Mana odULMaANbHOM CTaTUCTUKON U He BXoAALLas
B BBM [1].

MPUHATO CcYMTaTb, YTO MacwTabbl TeHeBOW
NN HepopMabHON AeATENbHOCTU NpeanpUaTUiA
BblLLE B CTPaHax c 6osiee HU3KMM YPOBHEM KOHO-
MWYECKOTO Pa3BUTUA U BoNee BbICOKUM YPOBHEM
BMeELLATENbCTBA TOCYAAPCTBA B XO3AMUCTBEHHbIE
npoueccbl. MeAyHapoaHbIA OnbIT NO3BOAAET
TaKXe Ha3BaTb HeKoTopble "Knaccuyeckune" npu-
YMHbI POCTa HePOPMaNbHON SKOHOMMKM.

1.  OcCno)KHeHWe  CcUTyauuMnm Ha  pPblH-
Ke Tpyha B YCNOBUAX  CTPYKTYPHOrO U
3KOHOMWMYECKOrO  Kpu3uca, 4TO MopoXAaaeT
BCNAECK MANoro npeanpuHMMaTenscTBa M ca-
MOCTOATENbHOM 3aHATOCTM, CTAHOBALMXCA MU-
TaTeNIbHOW cpeaon ana BypHOro pocrta TeHEeBbIX
OTHOLUEHUN.

2. MaccoBaa MmMMUIpaLma M3 MeHee pas-
BMTbIX CTPAH, AOMNONHAEMAs TAK¥Ke CUJIbHbIM U
3HAUYUTENbHBIM OTTOKOM CE/IbCKOTO HaceNeHus B
KPYMHble ropoda W BbIHYXKAEHHOW BHYTPEHHel
MUTpaLMen N3 AenpeccmMBHbIX PerMoHoB u "rops-
ymx Toyek".

3. XapaKtep rocygapcTBEHHOro BmellaTesb-
CTBa B 3KOHOMMWKY. [MpennonoxuTenbHo Aons

3KOHOMMKM, yxogAawaa B "TeHb", HaxoauTtcs B
NPsMoOl 3aBUCMMOCTM OT Tpex MapameTpoB —
CTeneHn perynsaTMBHOIO BMELLIATeIbCTBa, YPOBHA
HasnoroobnoxeHns U maclwTaboB Koppynuuu(2,
c. 188]. MNpaBo3alMUTHUKK, YacTo NoaBepratoLimne
KasaxcTaH KpUTKKe B CBA3W C HAPYLUEHUAMM NPaB
MWTPAHTOB, MPU3bIBALOT CTPaHy paTudunLUpoBaTb
KonseHumtio OOH o 3awmTte npaB BCEX TPYAOBbIX
MWTPAHTOB M Y/1IEHOB UX CEMEN.

Mexay Tem skcnepTtbl MOT HacTamBatloT Ha
TOM, 4YTO nepexos K $bopmasibHON SKOHOMMUKE U
odunuManbHOMY TPYAOYCTPOMUCTBY — Heobxoau-
MOe yC/fioBMEe LOCTOMHOM pPaboTbl M YyCTOMYMBOTO
pa3BuTus.

PacnpocTpaHeHHOCTb HedopmanbHoM pabo-
Tbl TaK)Ke CBA3aHa C BbICOKMM YPOBHEM HEPABEH-
CTBa: PabOTHMKM C aHaANOTMYHbIMK HaBbIKaAMMU,
Kak npasuso, 3apabaTbiBatoT B HehOpMaibHOM
CEKTOpe MeHblle, YeM UX Konneru us popmans-
HOro CeKTopa, a paspbiB B 3apaboTHOM nnaTe
mexay dopmanbHbiIMM U HePOpPMaNbHbIMKU pa-
60THMKamM Bbiwe npu 6onee HU3KOM YpPOBHE
KBa/IMPUKaLUW.

B KasaxctraHe OKOnO AByX MWUIMOHOB pa-
6oTtaioT 6e3 opopmieHUA TPyOOBbIX OTHOLUE-
HUi4, 3 HMx 600 Tbicay — monogble noau. [e-
nytat Maxununca PK, MpnHa CmunpHoBacuuTaer,
YyTo 3TO OOYCNOBAEHO OTCYTCTBMEM Ha YpOBHE
NpoduabHbIX BEAOMCTB HEOOXOAMMbIX 3HAHWUM
M HapaboTaHHOW MPaAKTUKM B3aMMOLENCTBUA
C MOJIOAEXKblo, HaxogsallencAa BHe oduuManb-
HbIX MHCTUTYTOB W (GOPMaANbHbIX TPYAOBbLIX
OTHOLLEHWI.«Peannsyemble Mepbl 4allle BCEro
OXBaTbIBAOT AOCTYMHblE MOJOAENKHbIE FPynmnbl,
a NoAUTMKA NO BOB/AEeYEHUO HedopmasbHO 3a-
HATbIX HE [OCTUTaeT CBOUX KOHEYHbIX pe3y/bTa-
TOB», — FOBOPUT genyTat. «[aa Toro, 4tobbl pe-
WwaTtb npobnemy, NpoduabHbIe rOCYAaPCTBEHHbIE
N MECTHble€ UCMONHUTENbHbIE OPraHbl AONXKHbI B
nepeyto ouyepeab HanaauTb paboTarollyio ABy-
CTOPOHHIOK KOMMYHMKALMIO C 3TOW ayauTopu-
eln, Npu aTom s3blK 06LeHNs fonKeH ObiTb A0-
CTYMHbIM B YacTM pa3bsACHEHMA M OTBETOB. BaXKHO
MCNO/Ab30BaTb HOBbIE COLMAJIbHbIE TEXHOIOMMMU
B COYETAHWWN C KPeaTMBHbIMWU Noaxodamu — Ha-
npumep, BECTU aKTUBHYH PaboTy B COLMANbHbIX
CeTAX W HenocpeacTBEHHO Ha «3emse», B 0b-
dnatHe», — 3aaBnaet UpmHa CmumpHosa [3]. B
HacTosALLee BPeMS MOIOAEXKb ABAETCA OCHOBOW
pPa3BUTUA CTPaHbl U UMEHHO ANA HEe AONXHbI
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ObITb NPEANPUHATLI Pa3IMYHbIE MPOrPaMMbl A5
oduumManbHOro TpyaoycTporicTea. Xotenm bbl oT-
MeTUTb, YTo MpasuTtenbcTBo PK yxKe npeanpuHu-
MaeT mepbl no obecneveHunto 6esonacHoro Tpyaa,
B YacTHocTM 17 nioHa 2021 roga MpaBmuTenbCcTBOM
PK yTBepxaeH«lnaH aeicteumii no obecneyeHumto
6e3onacHoro Tpyaa B Pecnybnvke KasaxcrtaH ao
2025 ropa» [4]. B pamkax MnaHa 6yayT peanu-
30BaHbl MEPONPUATUA MO BHEAPEHUID CUCTEMDI
yrnpaB/ieHUA OXpaHOM TpyAa B COOTBETCTBUM C
MeXAYHAaPOAHbIMM CTaHAAPTaMM, obsa3aTeNbHOe
BHeZpeHMe CTPaxoBaHMA PaboTHUKA U T.4,.

Cuntaem, 4yto TpyZL0BOWN KOLEKC OOMKEH pery-
IMpoBaTb He To/MbKO 6e30nacHoOCTb TPyAa, HO U
3aWmTy npas obenx CTOPOH TPYAOBbIX OTHOLLE-
HWI. Tak Kak cornacHo cT. 3 TpyAoBOro KoAekca
PK: «uenbto TpyaoBoro 3akoHogatenbCcTsa Pecny-
6/11KKn KasaxcTaH ABNAETCA NpPaBOBOE Peryinpo-
BaHWE TPYAOBbIX OTHOLIEHUA M MHbIX OTHOLLE-
HWI, HENOCPEeACTBEHHO CBA3AHHbIX C TPYAOBbIMY,
HanpasAeHHOEe Ha 3alWTy MNpaB U MHTEPECOoB
CTOPOH TPYAOBbIX OTHOLIEHW, YCTaHOBNAEHWE
MWHUMabHbIX FapaHTUiM Npas u ceobos B chepe
Tpyaa» [5].

Moa HedopManbHOM IKOHOMWKOM MOHUMA-
tOTCA BCe BUAbI AeATENbHOCTM M PaboTHMKM, 3a-
HATble B HePOPManbHOM CEKTOpPE, a TaKXe npo-
OYKLMA 3TON 3aHATOCTU, KOTOPAA YaCTUYHO MM
MOJIHOCTbIO BbLIXOAWUT 3@ PAMKM NpPaBUTENbCTBA.
Te, KTO 3aHAT B HepOpPMasibHOM SKOHOMMKe UMmen
1 6e3 TOro NpakTUYecKM abCoNOTHOrO OTCYTCTBUSA
COLMANbHbIX OTYUCNEHWUIN, CTANKUBAOTCA C pA-
AO0M Apyrux npobnem:

e  HEHOPMWPOBAHHbIN Paboynin AeHb, HU3-
Kas 3apaboTHanA NiaTa v TAXKeNble YC0BUA TPYAa;

e  HM3Kasa rapaHTUsA 3aHATOCTM, BbICOKas
TEeKy4eCTb KaZpoB M HWU3KaA Y40B/ETBOPEHHOCTb
paboToii;

e  HeaJeKBaTHOe peryJMpoBaHue coumnanb-
Horo obecnevyeHus;

e  TPYAHOCTM C OCYLLECTBAEHMEM MpPaB, Ha-
npumep, 6opbba ¢ AETCKUM U MPUHYAUTENbHBIM
TPYAOM U ANCKPUMUHALMENR;

e  yA3BMMbIE, HWU3KOOM/Ia4YMBaemble UM
HefooUeHeHHble paboune mecTta (ocobeHHO ans
KEHLWMWH);

e  OTCYTCTBME NPeACTAaBUTENbCTBA;

e  AWCKPUMWMHALMA MO PAaCOBOMY M NOJIOBO-
MY MPU3HaKY.

HedopmanbHas 3KOHOMMKa 06bIYHO acco-
LUMUPYeTCA C HU3KOM NPOU3BOAUTENIbHOCTDHO,
6e4HOCTbIO, BbICOKMM ypOBHEM 6e3paboTuubl 1
6onee meaIeHHbIM S3KOHOMUYECKUM pocTom. OH
TaKKe bosiee pacnpocTpaHeH B CTPAHaX C HU3KMM
YPOBHEM [0X04a, MOTOMY YTO MO Mepe PasBUTUA
CTpaHbl paboTHWKaM ferye nepeinTn B Gopmab-
HbI ceKTop. B TO e Bpemsa OH obecneymBaet
3aHATOCTb M [0XO04 N0AAM, KOTOpble B MPOTUB-
HOM c/ily4ae He cmoriu 6bl HailTM paboTy, uan

OOMONHAET UX AOXOL OT 3aHATOCTU B opULMANb-
HOM peryiiMpyeMmom cektope. 3a4a4a NoJIMTUKOB
COCTOWT B TOM, YTOObI CO34aTb Cpeay, B KOTOPOi
bopManbHbI CEKTOP MOXKET NPOL,BETATb, CO34a-
Bas NPW 3TOM BO3MOXKHOCTU ANA Ntogel, paboTa-
IoWwmx B HepopmanbHOM CEKTOpe, ANA noanep-
KAHUA UAWN YAYYLWEHMA CBOErO YPOBHA KU3HMU.
HeKoTopble 13 3TUX Mep BK/IOYAIOT CHUMKEHMWE 3a-
TpaT Ha BeaeHue busHeca, 6opbby C Koppynuuen
W yayylleHne A0CTyna K GUHAHCAM U ycayram.

O6bem HedopManbHOM 3KOHOMMKM B Kasax-
CTaHe OUEHMBAETCA O4YEeHb KOHCEPBATMBHO, HO
npobaema 3akntovaeTca eLe 1 B TOM, YTO Npeano-
CbI/IOK ANA yBenmyeHnsa HedopmaabHOro cekTopa
cTaHoBUTCA 6onblie. Pazmepbl HedopmanbHOM
3KOHOMMKM M 3aHATOCTU KoJsloccasibHbl. OTHOLe-
HWSA, BO3HUKAIOLLME BHE HOPUAMYECKOrO nons —
6e3 Tpy[oBOro A0roBOpa, COUMANbHbIX OTYUCE-
HWI, CTPAXOBaAHMA }KU3HU PAabOTHUKA, MeaANLMH-
CKOrO CTPaxoBaHWA, NMEHCUOHHbIX OTYUCIEHUN —
3TO Npobnema gna rocyaapcrea.HedbopmanbHbIn
CEKTOP ABUKUM XenaHuem 3apaboTtatb AeHer. B
HEM afanTauma K M3MEHAWUMCA PbIHOYHbIM,
Ba/IIOTHbIM YC/I0BMAM, MOTPEOUTENbCKUM Mpes-
NMoyTEHUAM npoucxoant bbicTpee. Tpyaosoit
KOOEKC NpPenATCTBYeT 3KOHOMWUYECKOMY POCTY,
NMOTOMY YTO TPYAOBble OTHOLUEHUA BbIHYXAEHbI
dbopmunpoBaTbCa MO MpaBuaam, NoTeEPABLUMM U
TEPAOLWMM CBOO aKTyaNbHOCTb. B ychoBuax unog-
pOBOI 3KOHOMMKM TPYyA0BOM KOAEKC NPOAO/IKAET
0CTaBaTbCA CANWKOM GOPMASIM30BAHHbIM, YCTa-
peBaeT M He 0TOBpParKAaeT COBPEMEHHbIX TEHAEH-
unit. MonbITKM rocypapcTBa 3arHaTb TPYAOBble
OTHOLLEHWsA B 60/IbLUME OFPAHNYUTENbHBIE PAMKM
NPUBOAAT TONbKO K POCTy HedOpManibHOM 3aHs-
TOCTM, NO3TOMY B KasaxcTaHe He Npou3oinaeT ee
COKpalleHua, oHa byaeT npogonKaTb pactu [6].

PeweHnem npobnembl AaHHOFO ceKTopa Mo-
ryT CTaTb pEKOMeHAAUNN ANA NPaBUTENbCTBA:

1. PykoBOACTBO MO OXpaHe Tpyaa U TeXHWUKe
6€30MacHOCTM M CXeMbl NoOAAEPKKM Ana Hedop-
MasibHbIX PabOTHMKOB.

PaboTHMKM HedOpMasbHOrO CEKTOpa OYeHb
YA3BUMbI K 3apasKeHMto, MOCKONbKY OHU B OCHOB-
HOM KMBYT M PaboTaloT B MeperpyeHHbIX me-
CTax M HEe UMEeLOT HaZ/1eXKallero A0CTyna K BoAe U1
YUCTOW CaHUTapUU. TUrMEeHa U CaHUTApPUA UMET
pellatoLLee 3HaYeHMe.

2.AZleKBaTHAA KpaTKOCpPOYHaa coumasbHas
noafepKa c NoKpbITUEM Nporpamm obLecTBeH-
HbIX pabor.

3. MNoaAaepkaHne NUKBUAHOCTU ans GUpm m
nepeocMbIC/IeHMEe ONepaLMOHHbIX MOAENEN.

4. ApganTtauma K c6osm B LLeNOYKe MOCTaBOK
MAt0C BMELaTeIbCTBO YaCTHOMO CEKTOPA B PasBu-
TWE NPABOBbIX OTHOLWEHMUI MEXAY roCyAapCcTBOM
M YacTHbIM cekTopom [7].

TakKe, cuMTaem, 4YTO HeobxoaAuma HOBas
npaBoBas MOJANTMKA B OTHOLIEHUWN TPYLOBOM Ae-
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ATENIbHOCTM U popMUpPOBaHME TPEBYEMbIX 3aKOH-
HbIX YC/IOBMIN, HaLLeNeHHbIX Ha pe3y/abTaT PaBHO-
NnpaBusi 3aMHTEPECOBAHHbIX CTOPOH TPYAALLUXCA,
06LLecTBEHHOM YCTOMUYMBOCTHM, @ TaK¥Ke colmanb-
HOro eAnHCTBa M passuTuA. Mpu dopmanmsosa-
HWUM TPYAOBbIX B3aMMOOTHOLLEHUIA, C COXPaHEHMU-
€M YBE/IMYEHUNS HA/IOTOB, KaK Mbl CYUTAEM, TaKKe
MOXKET U3MEHUTLCA U NPUBNEKATENbHOCTb Npes-
NPUHMMATENbCTBA, YTO NocrnocobeTByeT yaydlie-
HWIO 4eN0BOro KAnmara.

Takum o6pasom, pelleHue npobnembl He-
dopmanbHOro cekTopa ABASETCA HeobxoaAnMbIM

n 6e3oTnaraTeNlbHbIM A1 NOALEPHKKU WUHKIO-
3MBHOIO0 3KOHOMMWYECKOro pa3sBuTuA. MNMaHgemuma
COVID-19 TonbKo ycuamnaa 3To oluylieHue 6es-
OT/1araTeNIbHOCTU: €e COKpyLWUTeNbHOE BO34ei-
CTBME Ha HedOPMabHYIO AeATEeNIbHOCTb BO BCEM
MWpEe BbICBETUIO HEOBXOAMMOCTb TOro, YTOObI
npaBuTeNbCTBO obecneynBano crnacaTesbHbIi
KPYr 418 WWPOKUX C/I0EB HACe/NeHUA, He OXBa-
YeHHbIX (MM HEeAOCTAaTOYHO OXBAYeHHbIX) cylle-
CTBYIOLWMMWU NPOrPaMMamMM COLMANbHON 3aLum-
Tbl.

Cnu1COK UCNONb30BaHHbIX UCTOUHUKOB:
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Abstract
The article is devoted to highlighting the main theses of the features of the implementation of the
Constitutional reform in the Republic of Kazakhstan. The author reveals the main features and key
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PaccmoTpeHuMe npaBoBbix 0cobeHHocTeMn
KOHCTUTYLIMOHHOM pedopmMbl U BblaeneHue
€ro OCHOBHbIX MOJIOXKEHUIN ABNAETCA A0CTa-
TOYHO aKTya/lbHOM 3ada4yel 4na IPUCTOB B
coBpemeHHoM KaszaxctaHe. K Tomy e, no-
BbILWEHHbI MHTEpPEeC K JaHHOM Teme BbI3BaH
nposeaeHHbIM pedepeHaymom 5 noHa 2022
roaa. loBopsA 0 NOBbILLEHHOM NMPABOBOM MH-
Tepece, PaCCMOTPEHMA JAHHOM TEMbl, MOX-
HO NepenTn K NepBoMy Te3uncy, KOTopbiin by-
AET pacCMaTpmMBaTbCA B A@HHOM CTaTbe.

MpuunHOM npoBeaeHua pecnybanKaH-
CKoro pedepeHayma ABAANCA NONUTUYECKUIA
KpU3MC, NPOAONKABLUMMCA C MOMEHTa 06-
peTeHua HesasucumocTn Pecnybnukoin Ka-
3axCTaH, a TakXe 06LWeCcTBEHHbIA pPe30HaHC
BbI3BAHHbIN B X04e AHBAPbCKUX COObITUN
2022 roga. B cBoem obpalleHMn K cooTeye-
CTBEHHMKAM rnaBa rocygapcreaKacbim-Ho-
MmapT TokaeB obpalwanacb K Hapoay, 3aaBuUA:
«Mbl yCcOBepLUEHCTBYEM TOCYAAPCTBEHHYHO
cuctemy, obecneymm KOHCTPYKTMBHbBIN Aua-
JIOr mexay obLecTsom 1 Bnactbio» [1].

N3 3TUX CNOB MOXKHO BbIYECTb TO, YTO akK-
LEHT AenaeTcA Ha egMHCTBO Hapoda M BaXK-
HOCTb r0/10Ca KaXK40ro, 0 paspaske oTHoLe-
HUI MeXAy rpa*kaaHaMu 1 BNACTbtO, MOCTPO-
€HMEeM KOHCTPYKTMBHOFO AMasnora mexay
obuectBOM M BNacTblo. MOXKHO TaKKe OT-
MeTUTb GaKT TOro, YTo - B cBOEM 0bpaLLeHnm
rnaBa rocy4apcrsa AaeT YeTKME U ACHbIe Mo-
ACHEHUS O CYTU M3MEHeHU KOoHCTUTYLUuM,

KOTOpble PaccMaTpMBalOTCA Ha pedepeHay-
Me, YTO MOKa3blBaeT YaydlleHWe KayecTBa
paboTbl C HaceneHmnem.

MocKonbKy pedepeHaym O0MKEH MPOBO-
anTbca cornacHo KoHctuTyumn, 6bina npo-
BeAeHa TwaTenbHadA npaBoBas paboTta nepes,
obbaABneHMem pedepeHayma. YKazom rnasbl
rocygapctea ot 5 maa 2022 roga 6bi1o no-
CTAaHOB/IEHO BbIHECTUM Ha pecnybAMKaHCKUIA
pedepeHayM nNpoeKT 3akoHa Pecnybaunku
KasaxctaH «O BHeCeHUW U3IMEHEHWUM U Oo-
nonHeHnn B KoHctutyumuto Pecnybaunkm Ka-
3axCTaH» CO cnegyrowen GopmyanpoBKONA
Bonpoca: «lMpuHUmaeTe nn Bbl nameHeHUA
n pononHexnua B KoHctutyumto Pecnybnu-
K KasaxcTaH», U3N0XeHHble B NpoeKTe 3a-
KoHa Pecnybamkm KasaxctaH «O BHeceHWM
M3MEHEHUA U AONONHEHMA B KOHCTUTYLMIO
Pecnyb6aunkn KasaxcTtaH», onyb6aMKoBaHHOM
B CpeacTBax maccoBon MHPopmaumm 6 masn
2022 ropa»[2].

OcHOBbIBAACb Ha 3TOM YKase, MOXHO 4YeT-
KO BblAennTb GpaKT TOro, YTo NpaBoBas pabo-
Ta npoBogmMaack Ha 60nee BbICOKOM YpPOBHeE,
BK/IIOYAA COr1acoBaHMe npoBeaeHua pede-
peHayma ¢ KOHCTUTYUMOHHbIM coBeTom PK.
Bnarogaps npasunbHol pabote CMU u aru-
Tauuu B yAoBNeTBOPUTENbHOM 06BbEME, Yyaa-
Nocb 06ecneynTb BbICOKYIO ABKY, TaK KaK Ha-
pog, 6bln1 3anHTEpecoBaH B NonpaBKax M 6bin
[O0CTaTOYHO OCBEAOM/IEH. DTO HAac No4BOAMUT
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K Cneayolen o4eHb BaXKHOM 0COHBEHHOCTH.

Cnepyetr TaKXe OTMETUTb, YTO BOMNPOC
cbOpMynMpoBaH AOCTAaTOYHO fACHO, HO NO-
HATb 3@ YTO M36MpaTenb FO0CYEeT MOXKHO
TO/IbKO B C/ly4ae OCBEAOMIEHHOCTU CaMOro
n3buparens.

Pabota CMW BO Bpemsa npoBefeHUA Bbl-
6opoB N pedepeHAyMOB He MOXKeT ObiTb
nepeoueHeHa—

CMW onosewaeT 0 BCeX aKTyasibHbIX CO-
ObITUAX, NPOUCXOAALLMX B MUPE U Focyaap-
CTBE, B TOM 4MC/e UCMO/b3YeTCA B KavecTse
MHCTPYMEHTA CBA3N MeXKA4y rocyaapcTtBom M
HapoAaoM.

CornacHo [MocTtaHoBneHUtO LleHTpanbHOM
n3bupatenbHon komuccmm Pecnybamnkm Ka-
3axcTaH oT 6 masa 2022 ropa Ne 32/484 «06
aKKpeauMTauumM npeacTaBuTenen  CpeacTs
maccoBon WHbopMauum Ha pecnybamkaH-
CKOM pedepeHayme, Ha3HAYEeHHOM Ha 5
noHA 2022 roga»:

1. Cpeactea maccoBoi MHbOPMaLUKM OC-
BELAlOT X0, NOArOTOBKM U NpoBeaeHus pe-
bepeHayma, ux NpeacTtaBuTeNnam, akKpeau-
TOBaHHbIM NpU Komuccuax pedepeHayma,
rapaHTMpyeTca A40CTYN HA MepOonpuUATUA, CBA-
3aHHble C npoBeaeHnem pedepeHayma.

4. Komucenn pedepeHayma Bnpase oOT-
KasaTb B aKKpeauTauuu npeactaBuTenem
CpeacTB MaccoBon MHPoOpPMaLMKM NO OCHOBaA-
HMAM, NpeaycCMOTpPeHHbIM NyHKTOom 11 [pa-
BUA aKKpeauTauuum KYPHAIUCTOB, YTBEPHK-
OEeHHbIX NpuKazom MUHUCTPA KynbTypbl “
nHpopmaumm Pecnybnmkn KasaxctaH ot 21
noHAa 2013 roaga Ne 138 [3].

Mcxopaa M3 9TOro NOCTAaHOBAEHUA, MOXKHO
BblABUTb TOT $aKT, yto CMW aoaKHbI npo-
XOAUTb KEeCTKYI0 aKKpeauTauuio, COracHo
3akoHogatenbctBy PK. Bnarogapa atum me-
pam MOXHO npeceyb NPOBOKaUUM OT Heao-
ctoBepHbIXx CMW 1 pasnnyHbIx 3apybexHbix
areHTcTB. KacatenbHo Habniogatenen ot
MeXKAYHAPOAHbIX OPraHM3aLMi TOXKE MOXKHO
CKasaTb, YTO MX BblNO HEAOCTAaTOYHO BBUAY
TOro, 4YTO B OAHOM TONbKO Meranonuce An-
MaTbl HaxoauTcsa 574 n3bupatenbHbIX yy4acT-
Ka, @ YNCNO MeXAyHapoaHbIX HabntogaTenen
coctasuao anwb 300 yenosek [4]. Mpu aToMm,
Nno 3aABJEHUAM [N1aBbl MUCCUKM HabntoaaTe-
net ot CHI fleoHnpa AdpumoBa, opraHusa-
UMOHHbIA ypOoBeHb npoBeaeHuAa pedepeH-

Ayma b6bln Ha BbicoTe, Hblin obecneyeHbl Bce
YCNOBUA ONA peanu3aunmn npas rparkgaH Ha
csoboaHoe BonensbasneHune. B ceonx otyet-
HoCTAX 3apybexHble HabnwoaaTenu OTYUTbI-
BalOTCA O noceweHMn 865 n3bumpatenbHbix
y4yacTkoB, B AKMmoanHckoi, BKO, 3KO, Kapa-
raHAVMHCKOM obnactax, B ropoaax Anmartbl,
WbimKkeHT, Hyp-CyntaH. Tak e, mexayHa-
pogHble HabnoaaTenm Haxoguaucb M Ha 17
3apyberkHbIX y4acTKax. MexayHapogHble Ha-
6ntoaaTenn He BbIABUAN yTeyeK bronneteHel
n apyrux rpybbix HapyLweHWn BO Bpems npo-
BeaeHuA pedepeHayma. TaK e, OHN OTMETHU-
/1 BbICOKYIO NOATOTOBNEHHOCTb M3bupaTens-
HbIX Y4aCTKOB K nposeaeHuto pedepeHayma
[5].

CnepyeT oTMeTUTb, YTO BO BpemsA arura-
umm rpaxgaH, mHorme CMW wmcnonb3osa-
NINCb He TONbKO AulWb ANA aruTUPOBAHMA
rpa)kgaH, HO 1 ANA NPOoAaBAMBAHUA NOBECT-
KM npoBoaumoro pedepeHayma, € ABHbIM
YKIOHOM aruTauum 3A NpuUHATME NOMNPaBOK.
Tak e, N0 MOUM /INYHBIM HabnoAEHUAM, B
MasioM obbeme Benacb paboTa c armTaumen
B COUMA/bHbBIX CETAX, HAaYMHAA OT 3aKYMKMK
PEKMIaMHOro BpeMeHu C pasmeLLeHnem aru-
TAUMOHHbIX MaTepuanoB OT Auua rocyaap-
cTBa. Bce ke, ecnm rocygapcTso xo4veT, Y4Tobbl
pedepeHaym He HocMA GOPManbHbIM XapakK-
Tep, TO rocyAapcTBO AO/IKHO AaBaTb bonblie
YETKMX M ACHbIX Pa3bACHEHWN, UCNONb3yA
noagkoHTponbHble CMW B Pecnybnuke, uc-
NnoNb3ya afAMUHUCTPATUBHbBIN PECypc, TaKKe
C MpuBAEYEHMEM COBPEMEHHbIX TEexXHO/O0-
rmin. CoBpeMeHHaa MpaKTUKA MNOKa3bIBaeT,
4YTO MOJUTU3MPOBATL HaceneHue U co3aatb
rpa*kAaHcKoe obLLecTBO MOXHO B CaTble
CPOKM, €CNM MMETb MPaBWUAbHbIN NOAXOA K
OAaHHOMY BoMpocy. ABHbIMW MpUMepamMn u
amaepamu B JaHHOM BOMpPOCe ABAAKOTCA ANA
Hac, Takue CTpaHbl Kak: fepmaHua, dpaHums,
YKkpanHa n CLUA. B gaHHbIX CTpaHax OYeHb
LUMPOKO UCMNONb3YHOTCA COLMaNbHble CeTU, B
KOTOPbIX NOAABAAIOLLEE YNCNO rpaxaaH npo-
BOAWUT MHOro cBob6oaHOro BpemeHun. Pabota
C rpa)kgaHamu B HamnpaBaeHUAX O KOTOPbIX
CKa3aHOo Bbllle, A0/IKHA BECTUCb MOCTOAHHO,
a He TO/IbKO B KPATKOCPOYHbIE MOMEHTbI, KOT-
4a 3TO BbIFOAHO rocyAapcTBy. ArMTUpPOBATh
HaceneHue - 3TO He MPOCTanA 3ajaya, a AaTb
pa3bACHEHUA 3a4eM HyXKeH 6bln 3ToT pede-
peHAYM KaxKAOMy rparkAaHWHY, umetolemy
n3burpartenbHble NpaBa — C/I0XKHee BABOMHE.

[NaBHOM NPUYMHOM, NO KOTOPOM U3bupa-
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TeNn nogepxaam HoBble NONPaBKK, ABAAETCA
TO, YUTO 13 KOHCTUTYLMKN AaHHbIMMK NOMNpPaBKa-
MU UCKIOYANUCh BCE HOPMbI, NPeaoCTaBAAB-
LWine NpUBUAETMN NePBOMY NPe3nAEHTY U ero
cembe. XoTA NONPaBKMU UCKAOYAAN BCE HOP-
Mbl NpeaoCcTaBAABLLINE NPUBUAETUM NEPBOMY
npe3uaeHTy, B PasIMUYHbIX COLMANbHbIX CETAX
NoABMIOCL BO3MYyLLEHWEe, NO MoBOAY TOro,
yto B KOHCTUTYUMU COXpPaHUIUCL MpuUBUIe-
rMK aKc-npe3naeHTos (n. 3 cT. 46).

Ho cnepyer oTtmetutb, 4TO BCe NpPUBU-
nermn sKc-npesnaeHtTos no KoHcTutyuumm
pacnpoCTpaHAKTCA Ha Bcex byaywmx 3SKc-
npesnaeHTos, B Tom yncae u K.K Tokaesa. Tak
KaK Jaxe IJKC-Npe3suaeHT ABAAeTCA CUMBO-
JIOM BNaCTW B Halleln CTpaHe, NO3TOMY Heslb-
39 MCKAOYATb AAHHYIO CTaTbio, TaKMe CTaTbu
€CTb BO BCeX CTpaHax [6].

B HOBbIX nompaBKax MOXHO 3amMeTUTb
peakuuio Ha TpuauaTUaeTHee HaxoXAaeHue
pPOACTBEHHUKOB M CEMbW NepBOro Npes3naeH-
Ta BO Bcex cdpepax obLWECTBEHHOMW M NOAK-
TUYECKOWM XKM3HU, peakuma Ha yaepKmMBaHue
B/1IAaCTWU, KOTOpOe MpPOAO/KANOCL TpUALaTb
net. Tak, COrnacHO HOBOW pefaKuMu MyHKTa
4 ctatbn 48 KoHctutyuumn PK: «4. bnnskue
poactBeHHUKN Mpe3ngeHTa Pecnybankm Ka-
3aXCTaH He BMpaBe 3aHMMaTb OONXKHOCTU
NOAUTUYECKUX FOCYAAPCTBEHHbIX CAYMKALLUX,
pykoBoauTenen cybbeKkToB KBasurocyaap-
CTBEHOrO cekTopa» [7].

BuntbiBaacb B AaHHYK MNOMpPaBKy, BO3-
HMKalOTHEKOTOpble HpUanYeckne BOMNpPOCHI,
CBA3AHHbIE C MOHATUEM KKBa3Mrocygapcree-
HOro cektopa». [laHHoe noHATMe 0603Hauva-
€T aKuMoHepHble obuwecTtBa (AO) u ToBapu-
LLLeCTBa C OrpPaHMYEHHOM OTBETCTBEHHOCTbLIO
(TOO), npuHagnexawmx rocygapctey. Co-
oteeTcTtBeHHO AO 1 TOO asnAatoTCcA rocygap-
CTBEHHbIMW NPeanpUATUAMKM, B KOTOpble
BXO4AT: TOBAPMULLECTBA C OFPAHUYEHHOM OT-
BETCTBEHHOCTbIO, aKLMOHepHble 06LecTBa,
B TOM 4McCne HaluMOHaNbHble ynpasasatoLme
XONANHTW, HAaLMOHANbHbIE XONAWHIU, HaLWU-
OHaNbHble KOMMNaHUW. XOTb «KBasurocygap-
CTBEHHbIA CEKTOP» M NpUBA3aH K rocyaap-
CTBY, r4e rocyaapcTBo BbICTyMaeT B KayecTse
yuypeauTensa, y4vaCTHMKA WAW aKLMOHepa,
AAHHbBIA CEKTOP IKOHOMMUKM HE MOMKEeT ur-
HOPMPOBAaTb U3MEHEHUA B CBOOOAHOM pPbIH-
Ke, U HaJeATbCA INLb Ha roCyAapCTBEHHYIO
nogaepXKy. [laHHOe NoHATME NpuBA3bIBaET
Takne NpeanpuATUA K rocyaapcTsy GpuMHaHCO-
BO U aAMWHUCTPATUBHO, YTO HEFAaTUBHO BAU-

AeT Ha 3GDEKTMBHOCTb YNPaBAEHUA TaKUMU
npeanpuATUAMKU, 3 TaKXKe Ha Ux npubbinb-
HoCTb [6].

JaHHble npegnpuaTMA C€O34aBasnCb BO
BpemeHa npas/ieHWA NepBOro npesnaeHTa,
ONA BblBOAA U3 rocbloayKeTa OrpOMHON Cym-
Mbl OeHer e)KeKBapTa/bHO, TO eCTb Haluux
OeHer, AeHer HanoronaaTeNbLUNKOB.

HoBbimn nonpasBKkamu, COXpaHAA NOHATME
«KBA3UrOCy4apCTBEHOro0 CeKTopa» aaAMWUHU-
CTpauMa npes3ngeHTa Ha [AaHHbIA MOMEHT
NbiTaeTcA CoXpaHuTb xonauHr «Campyk-Ka-
3blHa», BMECTO TOro 4tobbl ero yctpaHutb. C
MOMEHTA OCHOBAHMA AKLMOHEpPHOro obuie-
ctBa «Campyk-KasbliHa» B 2008 rogy, oHO
NnoKasano cBok HeshdEeKTUBHOCTb, BAMBAA
cpenctea B yObITOYHbIE MPOeKTbl. Mo3aTomy
BO3HMKaeT Bonpoc: «lloyemy nonpaBku He
KOCHY/INCb TAaKOro KPYNHOro AeTuLla NepsBoro
npe3naeHTa, Kak «CampyK-KasbiHa»?»

MoasoaA MTOr, MOMHO C yBEPEHHOCTbO
CKasaTb, YTO pecnybinKaHCKu pedepeHaym
nposeaeHHbIM 5 ntoHa 2022 roga 6bin He-
obxogum. B nepsyto ouyepeab BblAENANUCH
BOMPOCbl /INWEHUA NpPUBENErUii NEepPBOro
npesnaeHTa U ero poacTBEHHUKOB. [JdaHHbIN
BOMPOC 06CYyXAanca A0CTaTOMHO AaBHO, HO
NoAHAN OH O6LLEeCTBEHHbIN PE30HAHC TO/IbKO
nocsne AHBapbCKUX COObITUI. BTOpoIt Xe, He-
MaJI0BaKHbI BOMPOC, KOTOPbIM Obln NogHAT
Ha pedepeHayme - 3T0 ycuneHue poau Map-
NlaMeHTa N yCTPaHeHMeE cynepnpesnaeHTCKON
dopMbl NpaBneHma. Bo BHECEHHbIX U3MEHEe-
HUAX, 4NA NPe3nAeHTa YCTAaHOBAEH 3anpeT Ha
YNEHCTBO B NOAUTUYHECKMX NAPTUAX B Mepuos,
CPOKa OCyLLEeCTBAEHMA CBOUX NOJHOMOYMI. B
Lensax ganbHenwero pasgeneHuna Baactu muc-
K/ItOYEHbl MONOXKEHUA, NpegycmaTpmusatoLme
npaBo Npe3naeHTa No OTMeHe UAM NPUoCTa-
HOB/IEHMIO aKTOB aKMMOB 0bnacTten, ropoaos
pecnyb6/MKaHCKOro 3HAaYeHUA U CTONMUbI, a
TaK)Ke UCKAKYEHbl HOPMbI, NpeaycMaTpuBa-
folmne npaBo npesvaeHTa ocBoboXKaatb oOT
OOMKHOCTM aKMMOB PaMoOHOB M ropoaos 06-
NIAaCTHOrO 3HAYeHUs, ropoaa PaMoHHOrO 3Ha-
YeHusa, cena, CenbCckoro okpyra. lMomumo ato-
ro, Takxe 6bla NpMHATA HEMaNOBaXKHasA MNo-
npaBKa, A06aBMBLLUAA 3aNpPeTbl B OTHOLIEHUN
6/1M3KMX POACTBEHHWUKOB [NaBbl FOCYAAPCTBa,
3anpeLarowas 3aHMMATb POACTBEHHMKAM
npe3naeHTa pPyKoBOAALLME AOMKHOCTU B rO-
CY[APCTBEHHbIX OpraHax M B CybbeKTax «KBa-
3UrocyfapcTBeHOro cektopa». [laHHble no-
NpaBKM OTAENMIM HAc OT OWMBOK NPOLUbIX
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AEeCATUNETUIN, U A YBEPEH, YTO OHU NpenoT-
BpaTAT B OyayLem cCUTyaumnmn, KoTopble MoryT
NPUBECTUN K 0OWECTBEHHbIM BOJIHEHUAM, KaK
3710 6b1710 B AHBape 2022 roaa. B obuwem 3Ha-
YEeHWUW, AaHHble MOMNPAaBKM C/AYy)KaT Ha4ya/iom
noctpoeHua «Hosoro KasaxctaHa» M HOBO-

ro NyTW pasBuUTMUA Hawero rocygapcrea. lpa-
MOTHOe pelwweHune K.K Tokaesa 0 nposegeHun
aToro pedepeHayma cnioTMNO Hawe obuie-
CTBO WM MONOXKMNO Ha4yano ana obpasosaHmA
CUNIbHOTO, AEeMOKPaTUYHOro, rpa*kA4aHCKOro
obuwecTBa B Pecnybnmke KasaxcraH.
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BE3SPABOTUUA —TNABHAA NMPOBJ/IEMA
COBPEMEHHOTIO KA3AXCTAHA

AHHOTauuA

JaHHaA cTaTbs nocBaleHa npobneme 6espabotuubl B KasaxctaHe. Kak M3BECTHO B COBpEMEHHOM
Mmupe npobiema 6e3paboTuLbl ABASETCA OUEHb aKTyalbHOM, MOCKO/bKY C HEMN eXEeroiHO CTa/IKUBAOTCA
MWZINOHDBI XKuTenen. bespabotuua BreyeT 3a CoOOM MHOMKECTBO HEraTUBHbIX MOCAEACTBMIA - OT
NCUXONOTMYECKOro A0 yXYALWEeHMA MAaTEPMAIbHOTO NOJIOXKEHWUA NHOAEN, YTO MOXKET BbI3BaTb ro104, Un
Aaxke cmepTb. BbICOKMIN ypoBeHb 6e3paboTuibl TaKKe MOXKET MPUBECTM K POCTy npecTynHoctu. U3
3TOro MOXHO cAenaTb BblBOA, YTO Npobiemy 6e3paboTunLbl MOXKHO CYMTaTb O4HOM U3 106aNbHbIX B
COBPEMEHHO MWUPOBOI 3KOHOMMKE. B cTaTbe NPUBOAATCA CTaTUCTUYECKME AaHHbIE, XapaKTepusytoume
6e3spabotnuy B KasaxctaHe, a TaKXe pPacKpbiTbl MPUUYUHbI BO3HUKHOBEHWS 6Ge3paboTuubl, ee
0COBEHHOCTU, AMHAMMKa U COLMANbHO-IKOHOMMYECKUE NOCNEACTBUA U MPEeAsiOXKeHbl BO3MOXHble
nyTn UX peLleHuns.

Kniouesble cnoBa: 6e3paboTtmua, ypoBeHb 6e3paboTulpbl, TPYA0YCTPONCTBO, paboyan cuia, pbiHOK

TPyAa.
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KA3IPI'1 KASAKCTAHHbIH BACTbl MOCEJIECI — X¥MbICCbI3blK

AHpatna
Byn makana KasaKcTaHAafbl *KYMbICCbI3AbIK MacesieciHe apHanfaH. ©3aepiHi3 bineTtiHaen, Kasipri
2N1eMAe KYMbICCbI3AbIK MICENECi 6Te O3€KTi, OUTKEHI XblN CaliblH MUANOHAAFAH agamaap OHbIMeH
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6etne-6eT Keneai. MymbIcCbI3AbIK, KONTEreH ¥KafblMCbI3 Cangapfa 9Ken cofagbl — NMCUXONOTUANBIK,
KafhanaaH afamaapablH, MaTePUANAbIK *KafaalblHbIH HAWapAaybliHa AeliH, by alWTbIKKa Hemece TinTi
enimre aKenyi MyMKiH. HoFapbl }KYMbICCbI3AbIK AEHTENi KbIIMbICTbIH, ©CyiHe e aKenyi MyMKiH. byaaH
MbIHaZal KOPbITbIHAbI *KacayFa 6onafbl: }KYMbICCbI3AbIK, MACENEeCiH Kasipri anemzaik SKOHOM1Kaaafbl
ahaHAblK, macenenepain, 6ipi aen caHayfa 6onaapl. Makanaga KasakcrtaHaafbl KYMbICCbI3AbIKTbI
CUNATTAWTbIH CTAaTUCTUMKANbIK MaJIIMETTep bGepinreH, COHbIMEH KaTap XYMbICCbI3AbIKTbIH, cebenTepi,
OHbIH, epeKLenikTepi, AMHAMMKACbl MEH 31eyMETTIK-9KOHOMMKAbIK Cangapbl allblabin, onapabl
WeLwyAiH bIKTMMan }KoNaapbl YCbIHbIIFaH.
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HapbIfbl.
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UNEMPLOYMENT IS THE MAIN PROBLEM OF MODERN KAZAKHSTAN

Abstract

This article is devoted to the problem of unemployment in Kazakhstan. As you know, in the
modern world, the problem of unemployment is very relevant, since millions of people face it every
year. Unemployment entails many negative consequences - from psychological to the deterioration
of the material situation of people, which can cause starvation or even death. High unemployment
can also lead to an increase in crime. From this we can conclude that the problem of unemployment
can be considered one of the global in the modern world economy. The article provides statistical
data characterizing unemployment in Kazakhstan, as well as reveals the causes of unemployment, its

features, dynamics and socio-economic consequences, and suggests possible ways to solve them.
Keywords:unemployment, unemployment rate, employment, labor force, labor market.

Mpobnembl, cBA3aHHble ¢ 6e3paboTuuein aB-
NAeTcA NOBOAOM A/ BOJIHEHUA He TO/MIbKO ANA
KUTENenpasBMBaAOLMXCA, HO M PA3BUTbIX CTPAH.
K cokaneHuto, yacTb TpyaocnocobHoro Hacene-
HUSA HE MOXET peanu3oBaTb cebs Ha pblHKe
TPy4Aa M3-3a OTCYTCTBMA NOAXOAAWMXPaboUmx
MECT, BC/1eACTBUE YEro YeioBeK ocTaéTca bes ae-
HEXXHbIX CpeacTB AnAcyliectsoBaHma. Mcxoga ms
3TOro0 MOXHO CAenaTb BbIBOA, O TOM, YTo 6e3pa-
60TMLA NPMBOAMUT K MAacCOBOM HULLETE, K CHUXKE-
HUIO 3apaboTHOWN NnaThbl, YrPOXKAET COLMabHOM
M NONUTUYECKOM CTabunbHOCTH.

3akoH Pecnybnnkum KasaxctaH «O 3aHATOCTM
HaceneHua» onpeaennn noHaTne 6espaboTunybl,
KakK CcoLManbHO-IKOHOMMUYECKOE fB/AEHWE, 06-
yC/ioBfIeHHOE HeBOCTPeOOBAHHOCTbIO HA PbIHKE
TpyAaa yactu pabouei cunbl [1].

CornacHo ooduuManbHO nNpenocTaBAeHHOM
cTaTUCTUKe PaKTUYEeCKMin ypoBeHb 6e3paboTuubl
B KazaxctaHe no coctoaHuto Ha 2022 roa cocTas-
naet 4.9%.06uiee KoMYeCTBO HETPYAOYCTPOEH-
HbIX Ka3aXCTaHLEB HA CEroAHALWHNI AeHb COCTaB-
naet npnbamsmtensHo 450000-470000 yenoBek.
OdunumanbHO B OpraHax 3aHATOCTU 3aperucTpu-
poBaHo 453 Tbic. yen.[2].

OfHako No c/foBaM YMpaBAAOLLEro napTHe-
pa komnaHum KPMG CakeHa *ymawesa BnosnHe
BO3MOMHO, YTO peasbHbli ypoBeHb 6e3pabo-
TULbI rOpa3ao Bbiwe opMUMANBHOTO, BeAb €Cu

BK/IOYMTb B paspas 6e3paboTHbIX BpeMeHHO He-
3aHATbIX, CKPbITYO 6€3paboTnLy N HENPOAYKTUB-
HO CamO3aHATbIX, TO 6e3paboTULLa MOKET coCTa-
BuUTb 10-20% [3].

OaHo 13 NpUYMH 6e3paboTuLbl MOXKET BbiTb
ypesmepHaa PoAUTENbCKaA OMeKa, YTo BedET K
TOMY, 4YTO BONbLWIMHCTBO MONOAbIX /t0AEN npes-
NoYMTaEeT XMUTb 3a CYET poauTenei. B HekoTopbIx
CNy4YasnX NPUUYNHOM MOXKET NMOCAYKUTb OTCYTCTBUE
BbicLLero obpasoBaHua. K corkaneHuto, ns-3a He-
[0CTaTKa MaTepuanbHbIX CPeaCcTB MHOMMe poau-
TeNn He moryT cebe No3BoOINTb 0ByYEHUE CBOUX
AeTel B BbICLUMX Y4eOHbIX 3aBeAeHUsAX, a KaK U3-
BECTHO BO MHOrMx paboumx mectax TpebyeTtca
aunaom Bbicwero obpasoBaHuA. OgHako pag
C/ly4yaes, KOraa faKe TOT, KTO OKOHYWUA YHUBeEp-
CUTET U UMEET AUMNIOM Ha PYKax HE MOKET HalTK
paboTy, NOKasbIiBaeT, YTO OTCYTCTBME AMUMIOMA
0 Bbiclwem 06pa3oBaHMM He SBAAETCA OCHOB-
HOM npuymMHoM 6e3paboTmupbl. Kaxabin roa Bce
6onble 1 bonble monoaplx Aogaen — byayLmnx
CNeumnanncToB BbIMYCKAaeTCA C YHUBEPCUTETOB,
HO He KaXAoMy yaaétca ycTpouTbea Ha pabory,
a HEeKOTOpble MOTYT YTM B COBCEM B ApYroe Ha-
npaB/feHne, KOTOPOEe KpalHe OTAMYaeTcs OT TOM
npodeccnn, KOTOPYH OHU M3y4Yanu Bce YeTbipe
roga B CTeHax yHuBepcuTeTa. BosmokHO npwu-
UMHA ITOMY SBAAETCA PACTyLW,as KOHKYpeHLus,
KeNaLWmx HanTM PaboTy MHOrO, HO He KaxKAabli
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MOXET COOTBETCTBOBATb BCeEM TpeboBaHUAM,
npeaobaABAAeMbIX CO CTOPOHblI paboToaaTtenen.
HbiHue paboTogatenn oyeHb TpeboBaTeNbHbI,
BEAb OHW HaLe/NIeHbl HANTU NyYLwnX PabOTHUKOB,
KOTOpble COOTBETCTBYIOT TpeboBaHMAM npodec-
CMOHANbHbIX CTaHAAPTOB. [03TOMY MOSIOAEKM
KasaxctaHa cneayet npu Bbibope npodpeccmn oT-
AaTb npegnoyteHne Tem npodeccusm, KotTopble
obnagatot 60/1bLINMM CMPOCOM, YTOObI B Aa/ibHEN-
Wwem HeocTaTbcA 6e3 paboTbl. UHbIMKM cnoBamu,
ownbka npu Bbibope npodeccnun ABNAETCA O4HON
M3 OCHOBHbIX NPUYNH Be3paboTtuubl. Monoaple
Ka3axcTaHLbl CTapatoTca BblIOMPaTb NPECTUNKHbIE
npodeccmm B Takmx chepax Kak MeHELKMEHT,
IOPUCMIPYAEHUNA, SKOHOMMKA M DHaHKOBCKoe
0eno, NONHOCTbIO UTHOPUpPYA TOT daKT, YTo Ka-
3aXCTAaHCKMI PbIHOK TPYAa YXKe He Hy»KAaeTcs B
TaKux cneumnanuncrtax. Mo aTov NnpuyunHe, abutypu-
€HTbl LONKHbl OCTOPOXKHO MOAXOAUTb K BblOOpPY
npodeccum, fabbl B OyayLLEM He CTA/IKMBATLCA C
6e3paboTuuein.

N3meHeHMe NnoTpebutenbCcKoro cnpoca Ha To-
BApbl U YCAYIM MOXKHO TaK»Ke Ha3BaTb O4HOM U3
npuymH 6e3paboTtunybl. C MCHE3HOBEHMEM OLHUX
TOBAPOB W YCAYT, TAKXKe MOFyT UcyesaTtb npodec-
CUU, CBA3AHHbIE C UX NPOoM3BOACTBOM. K npume-
py, paHblle 3a coefAMHEHMEe pasbefuHEeHue OoT-
BeYanu tenepoHUcTkM. C nosasneHnem aBToma-
TUYecKol TenedoHHOM CTaHUMM 3TO npodeccus
ncyesna.

B nepuoabl 3KOHOMMYECKUX KPU3MCOB Npo-
NCXOZAT MaccoBble BAHKPOTCTBA GUPM, MOSTOMY
COKpaLLaeTca KomyecTBo paboumnx mect. CuTya-
LMA C KOPOHABMPYCOM TOMY APKUI NpUmep. Yke-
CTOYEHME KAaPaHTUHHOTO peXumMa 1 paga apyrux
OrpaHUYUTENbHbBIX Mep, HanpaBaeHHbIX Ha 6opb-
6y c pacnpocTpaHeHWem BUpYyca, cnocobcTBoBa-
/10 K CEPbE3HOMY COKPALLEHUIO 06bEMOB NPOU3-
BOACTBA. B 3TOT nepunoa HekoTopble oTpacan che-
pbl ycayr (Hanpumep, OTHOCALLMECA K TYpU3Mmy),
TpebyoLine NPSMOro B3auMoAENCTBUS KINEHTOB
M NOCTaBLLMKOBYCAYT, B pe3y/ibTaTe OrpaHnYeHmn
nepeasuxeHus n TpeboBaHWI, Kacatowmxcs co-
LUMANbHOro AUCTAHUMPOBAHMUA, NPAKTUYECKN NU-
LWNANCb J0X0A0B. 50NbLIAA YacTb PO3HUYHbIX Ma-
ra3MHOB M PECTOPAHOB Obl/IN 3aKPbITbI HA AOATUI
CPOK,a yBesInYeHne 06bema UX OHNAMH-NPOAANK U
NpPOAaKM HaBbIHOC HE MOI/IN BOCMONHUTbCEPbE3-
HOe MageHue cnpoca, B 0COBEHHOCTU B palioHax
C HU3KMM YPOBHEM PacnpOCTPaHEHUA MHTEPHETA
N pasBUTUA UHTEpPHeT-Toprosau. Momumo Toro,
CTpoUTE/IbHbIE PAabOTbl, HE OTHOCALLMECA K YNCAY
KM3HeobecneynBaroLmMx, NOCTPaAanM OT HU3KO-
ro YpoBHA MOOUIBHOCTM paboyeit cubl U COKpa-
LweHma obbema MHBECTULMN.

Mo cnosam BupxkaHa HypbimbeToBa, 3aHU-
masweroc 2019 no 2021 roaa AONAXKHOCTb MUHU-
CTpa TPyAa U coumanbHOM 3alumTbl KasaxcTaHa, B
nepuog, NaHAEMUN YNCNO 3aPErMCTPUPOBAHHBIX

6e3paboTHbIX BbIPpOC/O B 8 pas — ¢ 26,9 TbiC. B
¢deBpane fo 219 Toic. B aBrycte. [pu sTOM B Map-
Te, COMMAacHO AaHHbIM CTaTKOMa, YMCAEHHOCTb
6e3paboTHbIX AocTurasna nuKoBbix 442,6 TbiC.
Opyrve unopbl y LleHTpa TpyaoBbIX pecypcos: K
anpesnto YMCAeHHOCTb 6e3paboTHbIX cocTaBaANa
4,2 M/IH, B Ma€e UX YNCA0 CHM3MAoCb Ao 1,1 maH, a
B MIOHE — [10 OKo/10 735 Tbic. Yenosek [4].

Mo aton npuunHe, Mpmukasom MTUC3H PK ot
15 anpena 2020 roga Ne 134 BHeceHbl U3MmeHe-
HWA B MpaBuMaa ocyLwecTBNeHMA COLNANBbHON Bbl-
naaTbl Y4aCTHUKAM cUCTEMbl 06A3aTeNIbHOro Co-
LMaNbHOIo CTPaxoBaHMA U GUINYECKMM NiMLaMm,
Nosy4YyaloLWmMm A0X04bl MO AOrOBOPaM rpa*kaaH-
CKO-MPaBOBOro xapakTepa, NpeamMeToM KOTOPbIX
ABNAETCA BbINOJAHEHWE paboT(okasaHue ycayr),
332 KOTOpPbIX HA/JIOTOBbIMW AreHTaMu ynaayeHbl
006s3aTe/ibHble MEeHCUOHHble B3HOCbI Ha Mepu-
0f, Ype3Bbl4AMHOIO MOIOXKEHUSA, YTBEPKAEHHbIE
npmvkaszom MTUC3H PK ot 26 mapTa 2020 roga Ne
110, KoTopble BBOAATCA B AeiictBue ¢ 17 anpe-
N 1 pacnpocTpPaHAIOTCA Ha NPABOOTHOLUEHUA
co 2 anpena 2020 ropa.B cootsetcTBumM C BHe-
CEHHbIMU U3MEHEHMAMM, COLMaNbHAA BbINaATA
Ha cnay4Yal NnoTepu A0OXo4a OCYyLLecTBAAeTCA cle-
OYIOWNMM  KaTeropuam auy: MHAMBUAYANbHbIM
npeanpuHMmaTenam u paboTHUKam cybbeKToB
Masioro 1 cpegHero nNpeanpuHMMATENbCTBA, Ha-
XO4AWMMCA B OTNycKe 6e3 coxpaHeHus 3apaboT-
HOM nAnaTbl;pabOTHMKaM CyOBEKTOB KpyMHOro
npeanpuHMMATENbCTBA, OCYLLECTBAAIOLME fe-
ATENIbHOCTb B HaCe/IeHHbIX MYyHKTax, rae BBeAeH
KapaHTWH, HaxogAwmMmca B OTrnycke 6e3 coxpa-
HeHuA 3apaboTHOM nANaTbl; AuULAM, 3aHMMAlO-
LLMMCSt YaCTHOM MPAKTUKOMN;GUINYECKUM INLAM,
AsAAWMMEcA naatenswmkamm ECM; dusmyeckmum
iMuam, noayyarwlmMm [oXoA4bl MO AOroBOpam
IMX, npeameTomM KOTOPbIX ABAAETCA BbINO/IHEHUE
paboT (oKkasaHMe ycayr), 3a KOTOPbIX HaNOroBbl-
MM areHTamum ynnadeHol OlB; paboTHMKam He-
KOMMEPYECKUX FOPULUYECKUX UL, HAXOAALLNUMCA
B OTNycke 6e3 coxpaHeHMA 3apaboTHON nnaThl,
Kpome rocyaapcTBeHHbIX B pasmepe 42500 TeHre
[5].

PelweHne o coumanbHoM BbinaTe 6bI10 cBOE-
ro poga mepa, NpeanpuHATOE rocygapcTBOM AA
noafepXKu Hapoda, HO, TEM He MeHee pa3mep
CoLMaibHOM BbINAATbl Pa3ymeeTcsi He CpaBHUTCA
C pasmepom 3apaboTHOM NAaTbl, KOTOPYO NtOAM
NPWBbIKAM MOMYy4aTb Ha CBOMX pabouymx mecTax.
K coxkaneHuto, ectb 60sblIas BEPOATHOCTb TOrO,
4TO rpakAaHe, KoTopble AMWKUAUCE paboTbl B ne-
puoA NaHAEMUM A0 CUX MOP HAXOAATCA B MOUCKAX
paboTbl.

MNpobnema c be3paboTuuei cyLlecTByeT B
Halem rocygapcTBe y)Ke [AaBHO, HO nocne Ko-
pOHaBMpYyCa, OHA CTasa OCTPO OllyLiaeMon AnA
60NblWIMHCTBA rpaxaaH. MHbIMK cnoBamu, cUTy-
auma, ceA3aHHas ¢ be3paboTuueit 3a nocneaHue
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HECKO/IbKO JIeT /INLWb YCAOXKHUNACh, HEPEAKO 3TO
npuBOAMAA K MacCOBbIM MPOTECTaM.

B Hauane dpeBpana sToro roaa COTHU KuUTenew
KaHao3eHa BbIWAM HA NPOTeCcTbl C TPebOoBaHU-
AMMU K MECTHbIM BAAaCTAMO TPYAOYCTpPONMCTBE B
HedTerasosol oTpacan. OHWM cobpanucb y ro-
POACKOro akMmara, Tpebys OT MecTHbIX BnacTei
npenocTaBuTb UM paboune mecta B HedTeraso-
BOI oTpacau. MNocne yero, BAACTU CMOIIU TPYAO-
ycTpouTb okosio 300 yenoseK. Ha 150 paboumx
MeCT 6bl/IM HanpaB/ieHbl NPeACTaBUTENN CEMEN C
KpamHe HU3KMM COLMabHbIM CTAaTyCOM U CEMEN,
B KOTOPbIX MMEKTCA /LA C UHBANIMAHOCTHHO.
Kpome Toro, 66110 coobuieHo o Tom, YTo B 6/1K-
Xalilwee Bpema 6yayT TpyaoycTpoeHbl ewe 70
yenosek. OgHaKo oCHOoBHOE TpeboBaHMe Mo co3-
OAHUI0 MOCTOSIHHbIX paboynx mect B HedTAHOM
OTPAC/IM He BbINOAHEHO.BnacTu yTBEPKAAIOT, YTO
HEBO3MOMHO YCTPOUTb BCEX KUTenen obnactu B
HedTerasosylo OTpacib, YTO BeCbMa OYEBUAHO,
HO TpeboBaHWA XuTenei BnonHe ob6OCHOBAHDI,
MOCKO/IbKY 3TO eAMHCTBEHHAA OTpacib, KoTopas
XOpOLO pasBuTa B 3TOM ropoge [6].

Hanbonee npasunbHom 6bl1o 6bl NpUHATHE
peLeHns 0 CO34aHUN MHOMKECTBA PA3/INYHbIX 3a-
BoA0B U $habpuK B ropose HKaHaoseH, TakMm 06-
pa3om 3TO cnocobcTBOBaso Obl Pa3BUTMIO BCEX
OCTa/ibHbIX Cchep, KOTOpble HE UMEIOT HUKAKOro
OTHOLLEHUSA K HedTn, TeEM CaMbiM 3TO MOMOTI0
6bl He To/NIbKO obecneuntb 6e3paboTHbIX rpaK-
OaH CTabunbHbIMM Paboynmm MecTamm, HO U Cbli-
rpano 6bl 60/1bLYIO POAb B PA3BUTUN SKOHOMMKM
CTPaHbI B LLe/IOM.

OyeHb MHOTME Ka3axCTaHLUbl ¥KanyrTcsa Ha TO
4TO, NOAAM, AOCTUTLIMX ONpeae/ieHHbIX BO3pac-
TOB NPUXOAMTCA TAXKKO NpU Noncke paboTbl, Beab
UX KaHAMAATYpPbl paboToAaTENN fAarXKe HE paccMma-
TpuBatoT. Mo 31O NpuunHe, MUHUCTEPCTBO TPY-
[a v coLManbHOM 3aLmMTbl HaceneHusa KasaxctaHa

B Lensax obecneyeHms 3aHATOCTbIO 6e3paboTHbIX
My, NpeaneHCMOHHOro BO3pacTa naaHMpyeT 3a-
NycTUTb CrnewumanbHbli NpoeKkT «CepebpAHHbIN
BO3pacT» B pamKax HaluMoHanbHOro npoekTa no
pasBUTUIO NpeanpuHMMaTenscTBa Ha 2021-2025
rogbl. Mo cnosam MWHMUCTEPCTBA, Ha LAHHbIN
MOMEHT BegeTca paboTa no paspaboTke Hopma-
TUBHOIO MPABOBOrO AKTA, PErTAMEHTUPYHOLLErO
nopAZoK opraHM3aunmn u GUHACMpPOBaHMA NPOEK-
Ta. B HOpMaTMBHOM NpPaBOBOM aKTe ByayT npea-
YCMOTpEHbI pag, TpeboBaHWii K paboTogatensam m
paboTHMKam. Tak, yyacTne B npoekTe byayT npu-
HUMaTb NPeANPUATUSA U OpraHM3aLnmn Bcex Gopm
cobcTBEHHOCTH, AelcTBylowme 6onee 0AHOMO
rofa, v Npou3BoAALLME PerynApHble HanoroBble
W gpyrue coumanbHble OTYUCIEHUA, @ TaKKe He
MMetoLLMe MPOCPOYEHHbIE 3340/IKEHHOCTU Mo
3apaboTHoi nnate. Mpegnonaraertca, YTo exe-
roAHO MpoeKkTom byayT oxBayeHbl 5 TbiC. Yeno-
BeK. Paboumne mecta no NpoekTy AOMKHbI byayT
CO3[aBaTbCA BHE MOCTOAHHbIX Paboymx mecT U
BaKaHCUM. MpK 3TOM OHM He JO/KHbI BbITb Ha TA-
enbix paboTax, Ha paboTax c BpeaHbIMU U (1K)
onacHbIMM YC/I0BUAMM TPyAa M no npodeccuam/
3aHATMAM, OTHOCALLMMCS K Fpynne HU3KOKBaAU-
dnumMpoBaHHbIX paboTHUKOB [7].

[aHHaa npobnema ABNAETCA OYEHb Cepbes-
HOW, MOCKO/IbKY 9KOHOMMKA Hallel cTpaHbl B Mo-
cnefHee Bpems HectabuibHa, a LEHbl Ha MHO-
rme BeLLM PACTYT, B CBA3WN C YEM MHOTUE N0AM OT
6€e3bICXOAHOCTUMAYT Ha KpalHUe mepbl U Hauu-
HalOT BOPOBATb Yy¥KOE MMYLLECTBO, TEM CaMbIM
3TO NPMBOAAT K TOMY, YTO YPOBEHb MPECTYMHO-
CTM PacTeT C Kaxabim AHem. [na pelleHus 3Toi
npobaembl rocysapcTsy HeobxoaMmo BblAENUTb
bosnblue cpeacTB AN CO34aHWUSA HOBbIX pabo-
YMX MECT, a TaKKe MOoAAEPHKMBATD HAYMHALOLLLUX
npeanpuHMmaTenen.
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OTBACDHI K¥KblfblHbIH ©3EKTI M CENENEPI

AHpaTtna

Byn makanaga Kofamaa 6onbin kKaTblpFaH OT6ACbIHAAFbI 30PAbIK-30MObINbIK daKTinepi Typanbl
Mmacene KapactbipblnfaH. OTOacbiHAaFbl 30P/bIK-30MObINbIK KOFAMHbIH, ayblp AepTiHe aWHaafaH
MaHbI3abl  MacenenepiHiH bipi 6onbin Tabblnagpl. ATan aMTKaHAa, aXblpacy KoHe aKblpacydaH
KeWiH OpblH anaTtblH A/IMMEHT Teney Mmaceneci. AXblpacyablH HakTbl cebentepi KepceTinrex.
Ananpa, axblpacyabl TYMKINIKTI oA anMaiTbiHbiMbI3 Benrini. Kai memnekette 60NCbIH axKblpacy
CaHbl, OHbl MY/IAEM YOI MYMKIH eMecTiH, Kacbl. MaKanaga arKblpacy CaHbl MeH a/IMMEeHT TeseyaeH
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anTapfaHAapablH KepceTKiwTepi KepceTinreH. MyHZal OKWFanapablH, angblH any WwapTrapbl
CUMATTaNbIM, YCbIHLICTAP YCbIHbINAbI.
TyiiHai ce3pep: oTHackl, HEKE, 30P/IbIK-30MDObI/IbIK, a¥KblPacy, aIMMEHT, ¥KayankepLinik.
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AKTYA/IbHbIE NPOBJIEMbl CEMEMHOIO NPABA

AHHOTaumA

B faHHOM cTaTbe paccMmaTpmMBaeTCa BOMNPOC 0 paKTax HaCUAMA B CEMbe, NMPOUCXOAALLNX B 0bLLecTBe.
Hacunue B cembe ABMAETCA OAHOM U3 BaXKHENLLMX Npobiem obLuecTBa, CTaBLUel cepbe3Hon 601e3HbIH0.
B uyacTHoCTW, pasBog M npobnema c BbINJATOM aMMEHTOB, KOTOpas NPOMCXO4MT Moc/ie pa3Boaa.
YKa3aHbl KOHKpeTHble NpUYnNHbI pPa3Boaa. O,CI,HaKO M3BECTHO, 4YTO OKOHYaTe/IbHO JIMKBUAMNPOBATb
pa3BoA Mbl HE CMOXKeM. B Kakom 6bl rocyapcTBe HM Hbl1I0 KOIMYECTBO Pa3BOA0B, ero BOOOLe HeNb3s
OTMEHMUTb. B cTaTbe yKasaHbl KONMYECTBO Pa3BOAOB M MOKa3aTeNM TeX, KTO YKAOHSEeTcA OT ynaatbl
a/IMMEHTOB. bblain onucaHbl ycnosuma npeaynpexageHuna I'IOAO6HbIX I'IpOMCLIJGCTBVIVI N npeanoxeHbl
pekomeHaaLmm.

Kniouesble cnoBa:cembs, 6pak, Hacuame, pa3Boj, aIMMeEHT, OTBETCTBEHHOCTb.

A.B. Marlenova
third year student of the Faculty of History, Economics and Law,
MakhambetUtemisov West Kazakhstan University,
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CURRENT ISSUES OF FAMILY LAW

Abstract
This article discusses the facts of domestic violence occurring in society. Domestic violence is one
of the most important problems of society, which has become a serious disease. In particular, the
divorce and the problem with the payment of alimony, which occurs after the divorce. The specific
reasons for the divorce are indicated. However, it is known that we will not be able to finally liquidate
the divorce. In whatever state there is a number of divorces, it cannot be canceled at all. The article
shows the number of divorces and indicators of those who evade alimony payments. The conditions for
preventing such incidents were described and recommendations were proposed.
Keywords: family, marriage, violence, divorce, alimony, liability.
Opbip TynfaHblH, emipiHae oTbacbl epekwe  3albInTblNap

apacblHAAfbl  Kenicneywinikrep,

OopblH anagpl. OTbacbl pAereH yfbiMAbl 3P  ypbIC-Kepic, ally-bl3a OTOACbIHbIH, aXblpaybliHa
agam 9pTypAai  TyciHedi. 3aH, TYpfbICbiHAH  3Kenin COKTbIpaAbl.AXbIpacy KoFfamza MaHbl3abl
anfaHpa, otbacbl — HeKedeH, TYbICTbIKTAH, Macesiere ailHaibin, OHbl LWeLWYAiH, caH TypAai

eKKaTTblKTaH, 6ana acblpan anyaaH Hemece
6ananapgbl  Topbuere  anyablH  e3re  Ae
HblCaHAapblHaH TybIHOAAWTbIH KaHe oTbackl
KaTblHAaCTapblH HbIFAUTbIN, AaMbITyFa CEMTiriH
TUri3yre apHanfaH MYANIKTIK XKOHE KeKe MYANIKTIK
eMec KYKbIKTap MeH MiHaeTTepre GannaHbICTbI
agamaap To6bI[1]. An Kannbl Typae anbin
KapacTblpaTblH 60sicaK, oT6acbl HaKbIT MeEKeHi,
oTbHachl CbINNACTbIK NeH MaxabbaT opHafaH LWafblH
memnekeT,aliTa bepeTiH 6oscak oTbachkl Typansl
Typni nikip 6ap. Meke apgamHblH, 60MbIHAAFLI
ap-yATbIH, aKbl/1-OMblH, agamrepLuinirin,
M3EHUETTINIrH Topbueneyre otbacblanfallKpl
Kagam 60/bin Tabbliaabl.

Anapa otbacbiblK eMmipae [AOe KefeHcis
OKUWfanapopblHanbinkaTtagbl. OTbacbiHAaFblepi-

amMangapbl KapacTblpbliyaa. AXKblpacy CaHbIHbIH,
Kebetoi KblgaH KblaFa apTbin Keneai.

Pecmu cTaTUcTMKafa cyieHceK, ranking.kz
aepekTepi bonbiHwaKaszakcTaHaa 2019 KbiiapiH,
GipiHWIi TOKCaHblHAA HeKere TypfaHOap CaHbl
27,9 MmbiHAbl Kypan, 2018 KbingplH, OipiHWwi
TOKCaHbIMEeH canbicTbipFaHga 1,8 nalibisfa
asaiifaH. CoHbIMeH KaTap, HEKeHiH, yWTeH eKici
Ka/aanapga Tipkence, enimisgeri axblpacyablH,
TepTTeH yw 6Genirine Kananapaa TipKenreH.
Kanaga HeKkere TypyaplH, yneci 67% Hemece
18,7 mblH, By ©TKEH KbIJIMEH CanbICTbipFaHAa
1% apTbIK. AybInaplK Kepnepae oOnapabih,
yneci TuiciHwe 33%-abl Hemece 9,2 MbIH,
Kypahabl — 2018 KbinablH 6ipiHLWi TOKCaHbIMEH
canbicTbipraHga 7,1%-fa a3. Aita Ketenik, 2018
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Xbinbl 54,8 MblH, axblpacy Tipkengi, 6yn 2017
bIIMEH casnbicTbipFaHga 0,3 nanbisfa  Ken.
AblpacynapaplH, TepTTeH yw 6eniri Kananapaa
(6ip »bln 6ypbIH 74,6%), an Tek 25% aybingbik,
xepnepge (6ip bl 6ypbiH 25,4%) 6onfaH. ByaaH
6alKalTbIHbIMbI3 aXKblpacy CaHbIHbIH Kebenin
Kene »KaTKaHbl. bBipikkeH YnTTap YMbIMbIHbIH,
«2017 Kbinfbl  [Jemorpaduansik — ecebiHe»
calikec, KasaKcTaH akblpacysiap caHbl 60MbIHLLIA
anemgaeri anfawkpl 10 engin, KatapbiHa eHreH[2].

MaHgemua  Gactanfanbl  6yKin  anemae
aXKblpacyra eTiHilW bepreHaepAiH, CaHbl apTKaH.
«A3amaTTapfa apHanfaH YKIMeT» MeMJIeKeTTiK
KOpnopaumnsacbi» MaJlimeTiHWe, KapaHTWH
KesiHae HeKeHi 6y3yra 311 oHfNaliH  eTiHiW
YKoHe Hekere Typyfa 1 152 MblIH, ©TiHIW TyCKeH.
CoHbiMmeH KaTap, IWKi ictep MUHUCTPAITIHIH
MINIMETIHWLE, KAPAHTUH Ke3iHAe TYPMbICTbIK,
30p/bIK-30MObI/IbIK,  Typasbl  apbi3-Wafbimaap
CaHbl eKi ecere eckeH. «[afaapbiC OpTaiblKTapbl
OfafblHbIH» KOFaMAblK YMbIMbIHbIH, M3niMeTi
6oliblHWa, KasakcTaHaa 6apnblk ayblp 30pAblK-
30MObINbIK  KblAMbICTApbIHbIH, 40  naibi3bl
oTtbacblHAa Kacanafbl. TypMbICTbIK 30pP/blK-
30MObl/bIK KebiHece OTOACbIHbIH, €H, 9/1Ci3 KaHe
ocan MyluenepiHe — alengepre, bananapra,
MyrefleKTepre »aHe KapTTapfa oacep eTeai.
«JlaFoapbiC OpTanbIKTapbl OAAFbIHbIHY MINIMETI
boMbiHWa, 2019 Kbinbl  KasakctaHaa  eki
MWZIMOHHAH acTam aMen TYPMbICTbIK 30p/blK-
30MObINIbIKTAH 3apgan LeKKeH: onapablH, 45
nanbl3bl NCUXoNormanbiK, 20 nanbisbl GU3NKaNbIK,
30p/bIK-30MbObI/IbIKKA ylWblpafaH.  byn petre
3apAan  LWeKKeHAepAiH, Tek 7 nalbisbl faHa
nonuvumasa XyriHegi. KapaHTWUH eHrisifreHHeH
KeniH Of4aKTblH, CeHiM TenepoHbIHa KOHbIpaynap
CaHbl eki ecere apTkaH[2].

An aXkblpacyaaH Keninri 6onaTbiH
macenenepae a3 emec. MaceneH, COHbIH,
GipiHwWici —6anaHbIH, Tafablpbl, aTa-aHacbl 6ona
Typa Tipi }KeTimre aliHanybl. KemeneTke TonmafaH
6ananapablH NCUXUKACbIHbIH, OY3blaybl, 6anaHbIH,
e3repyi Kenbip Kafgavnapga TinTi 6anaHbIb,
Oy3aKbl/IbIK, *KacayblHa 9Kenin cokTbipaabl. Ken
afgahaa aTa-aHacbl aXblPaCKaHHAH  KeliH
6ana TaHAayKafaalblHAA Kanbin Kosabl. ByHbIH,
Gapnblfbl  Ganafa MCUXONIOTUANBIK  TYPFblaaH
KaTTbl 9cep eteadi. banaHblH, Tynfa peTiHAe
KanbinTacyblHa ©Oyn »Kafgainap KatTbl acep
eTeTiHi ce3ci3. EKiHwWici anumeHT Tenemey. AfHK
ANMIMEHT Te/sieyAeH KanTapfaHbl YWiH KenTereH
a3amaTTap *KayankepLlinikke TapTblayaa.

annbl anumeHT 6aplwambizfa 6enrini,bip
ajaM  OHbl anyfa  KYKblfbl 0ap  eKiHLwi
apgamfa OGepyre MIHZAETTI aKwanah Hemece
MaTepuangblk,  KapaxaTr 6onbin  caHafagpl.
2020 KblAbl coT OpblHAAYLWbINAPAbIH,
MaKbypnen OpbIHAAYbIHAA 5 MUAAMOHHaH
aca aTKapywblablk KyKaT 6onabl. ©OHaipin

anywblapablH, nNarMaacblHa 7 TPUAJIMOH TeHre
COMACbIHAH acaTblH aTKAPYLUbIIbIK iC Kyprisy
KO3fangbl. ATKApyWbIIbIK iC  KyXKaTTapAblH,
opblHAanybl 69,9 naibiz 6ongbl. Ocblnaniwa,
MUHUCTPAIKTIH ~ CTpaTernAanbiK  *KOCNAPbIHbIH,
HblCaHanbl WMHAMKaTOpapbI opbIHAANAbI.
ANMMEHT caHaTbliHAafbl OopbllKkepaepaid, 76
OAHA  KbUDKbIMAWTbIH  MYAIriHEH XaHe 62
OaHa KeJiK KypangapblHaH bGepeluek eHaipinin
anbiHFaH.2020 enimisge TeneHbereH aJIMMeEHT 6
MUNANAapA TeHreaeH ackaH[3].

KameneT »KacblHa ToiMafaH H6anafa TeNeHeTiH
aMMeHT Meswepi Kanan ecenteneai? Epni-
3albinTblapablH,  apacblHaa 6ana  6onca,
MIHOETTI TypAe COT apKblabl axkbipacagbl. Con
Ke3ae MiHAETTI TypAe LWewWineTiH cypaKk aaiMmeHT
maceneci. OHbl Teneyain, eki xonbl 6ap. bipiHLici
epni-3albiNTbl  a)Kblpacap Kesge  HoTapuyc
ApPKbIIbl  KenicimwapTka Kon  Koto. Meicanbl,
6ana aHacblHAa Kasica, 9Keci all cailblH OCbIHWA
comaga Hemece, aihTanbik, 20 AEK anumeHT
Tenen oTblpyfa Hemece TabbiCbiHbIH, 6enrini 6ip
nanblI3blH TeNeN OTblpyfa MiHAeTTeneq. EkiHwici,
oHAan Kenicim 6onmaca, 6yn macesieHi coT wewin
b6epeai. AnMMeHT Teniey Typasbl Kenicim bonmaraH
»Kafganaa Kamenetke TosiMafaH 6ananap yuwiH
a/lMMEHT CcOoTneH OnapAblH, aTa-aHanapbiHaH
an calblH: 6ip 6anara — TepTTeH bGip, eki banara
aTa aHacCblHbIH, a/laKbICbIHbIH, HEMece e3re Ae
KipiciHiH, ywTeH 6ip 6eniri, yw »aHe odaH Ken
6anafa — KapTbicbl TeneHeai. Erep epni-3alibinTbl
3aHAbl Hekene TipkenmereH 6onca, 6anaHbiH,
Hafbl3 9KeCi Hemece Hafbl3 aHacCbl eKeHiH coT
capanTtamacbl apKblbl aHbIKTAy YWiH onap
apbi3beH bipre aMMEHT eHAipY Typasibl apbi3abl
na bipre coTka kibepyi kepek. byn kKepceTkiwTep
YKOFapbl 43, TOMEH e e3repyi MyMKiH, AFHW aTa-
aHacblHbIH, TabbicbiHa »aHe backa cebenTtepre
6annaHbICTbl. Anaiiga akwana Tenemaepai
e3repTy COTTa faHa MYMKIH[4].

AXKblpacyablH, CanfapiapblHblH, ©3i KenTereH
JKafoalnapFa  9Kenin  COKTbIPbIM  »KaTKaHbIH
KYHOENKTi  emipae ge 6alikan  Kypmis.
AXbIpacygblH, anablH  any YWwiH He icTeyre
6onaabi?HerisiHeH  axblpacygblH, anabliH-any
KapbIM-KaTbIHACTbl AypbiC KypyAaH 6actanagpl.
OTtbacblH Kypy OHaW LlWapya emec, COHAbIKTaH

OfaH V/AKeH JalblHAbIKNEH Keny  KaKer.
McuxonortapAblH,  alTyblHLWA,  aXKblpacyablH,
LWEeKTeH TbIC Kebeloi agamaapabiH, —eMiphiK

cepik  TaHAafaHOA@  OHblH,  YKaH-AyHWeciHe
YHiAIMeNn, cbipTKbl GaKTopnapfa Kapan KaHa
6aranan TaHgayblHaH 6onaabl. CoHbIMeH bipre,
KacTapablH, MaTepuangblK  KMbIHAbIK — Kepin,
OfaH LWblAAaMalN KaTaTblHAbIKTAPbl Aa 6acTbl
cebenTepaiH bipi. lemek, oTbackl Kypap anabiHaa
*KacTapaa y/IKeH AanblHAbIK 60ybl Kepek.
Kasipri TaH4a  memiekeTTe  aKblpacy
KOpPCEeTKIiliH a3aiTy YwWiH apTypAi wWwapanapabl
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Konfa anypa. MaceneH [MapnameHT mywenepi
YKimeTKe 0THacbl MHCTUTYTbIH CaKTay Typasbl 63
YCbIHbICTAPbIH YCbIHAbI. ATan anTKaHAa, genyTaT
OapxaH MbiHb6an: «acTap apacblHAA TYPaKTbl
oTbachl WHCTUTYTbIHbIH, KYHAbINbIKTapbIH
KaNbINTacTblpy MeH TaHbIMan eTyaiH,
aHAaHyblHa 6alifiaHbICTbl OpTa KaHe Kofapbl
OKY OpblHAapblHAa apHabl cabakTap OTKisyai
KapacTblpfaH eH. Ablpacy KafaalblHAa CcOT
aNAblHAAFbl MeAMALLMA KYMbICbIH XKyeney KaHe
bIHTANAHAbIPY, OPKEeHMEeTTi enaepaiH otbacbiH
CcaKTayfa OarbiTTa/ifaH TaKipubeciH HacuxaTTay
yCbiHblnagbl.  CoHbimeH  Katap, KasakcTaH
Mpe3suaeHTi o3 MongaybliHAa aTan ©TKeHAEew,
TYPFbIH YA caTbiN any MakcaTblHAQ 3eMHeTaKbl
*KMHAKTAPbIHbIH, XKETKINIKTI mesnwepaeH acaTbiH
6enirin «OTbacbl BGaHKiHe» aybICTblpyFa pyKcaT
bepy KarkeT. Ken 6ananbl oTbHacbinapabl
KO/ A4ayablH, OCbIHAAW TETIMH KeTinaipy Kaker.
«Mepeiini oTbacbl» YATTbIK KOHKYPCbl MEHLIK
HbICaHbIHa KapamacTaH 6apablk MeKemenepae,
ybiMaapaa  KoHe  YKbiMZapaa  eTKisinyre
Tnic. OT6acbiNbIK KyHAbIBIKTApAbl 3amaHaym
dopmaTTa A2PINTENTIH D/IEYMETTIK Xeninep meH
byKapasblK aknapaT KypangapbiHAa aknapaTTol,
b6eliHe KOHTEHTTI Tupaxaay KaxkeT. XanblK
apacblHAa «OTaH — otbacbiHaH H6acTanagpi»aereH
KaHaTTbl ce3 6ap. bi3 apbip oTbacbl meH xac
WAHbIPAKTbl KONJAYy MEH KOpfay MeMJIEKETTIH,
afaMM KanuTanAablH canacbiH apTTbipyAafbl Ke3ek
KYTTIDMENTIH MiHAETI Aen caHaWmbI3», - Agen
KOpbITbIHAbINAAbI [5].

bipak, 9puHe Kenbip *Kargannapaa
aXKblpacyAblH, KaHWama xongapbl 6oncaga,
Kenbip cebenTepre memneKkeT TapanblHaH KiHaHIH,
YKOKTbIFbIH MOMbIHAAFaH KeH. Kelibip oTbacbInbiK,
macenenep e3apa KenicneywiniktepaeH

6onaTblHbIH binemis. Mblicansbl, epni-
3aMbINTbliapablH, 6ip-6ipiH  TyciHbeyi, oTbachl
MyLLenepiHiH, Kapcbinbifbl, iWIMAIKKe Hemece
HaLWaKoP/IbIKKa CafnblHY AereH CUAKTbl cebenTtep
6yn e3apa wewineTiH MaH-KaWnap. byaaH
6aNKaNTbIHbIMbI3  aKblpacydbl TYMKIAIKTI koA
aNIManNTbIHbIMbI3  Benrini.  Kalh  memnekette
6GONCbIH aXKblpacy CaHbl, OHbl MYJLEM KOM
MYMKiH eMecCTiH, Kacbl. AMKblpacyaaH KewniHri
€H, KaTTbl OKiHilW — 6anaHblH Tipigen xetimre
anHanybl. DpUHe Kalcblbip xyn BONCbIH yiineHep
angblHAa «a)kblpacam» AereH olMeH OTOacblH
Kypmanabl. Con apKblabl KON Xbligap 6TKeCiH
6ip-H6ipiH TyCiHOeyLWiNiK OpbIH anbin *KaTaabl.

MeHiH, oOlMbiMLIa, a)Kblpacy CaHblH anAablH
any ywiH eH GipiHWIi memneKeT TapanblHaH *Kac
oTbacbllapFaKyMbIC, TYPFbIHYM KaFblKAMTaMachI3
eTince. Ken »kafganinapablH, 6ipi *KYMbICCbI3AbIK
6onbin TabbinatbiHbIHAA. CoHbiMeH bGipre Ken
6ananbl otbacbinapra 6bepineTiH Kapaemakbl
CaHblH KebenTy, 6ip KafblHAH Xa/bIKTbIH,
CaHbIHbIH, apTaTbIHAbIFbIH Bingipeai. Kasipri KyHi
Ken afgaraa 6apnblk 6afaHblH, LWapbIKTAYbl
apkacblHAa 6ananapabl acblpayablH, ©3i KMblHFa
aMHanbIiN  Kene »KaTKaHblHAQ. AKblpacyapblH,
anaplH any ywiH 6enrini 6ip opTanbikTap awy
Kepek. Con apKbinbl eH bipiHWwi oTbacblnapabl
@3apa Kenicimre megmaumaFa LWaKbIpy KaXKeT.
Kalbip Kofam 60/1MacbIH axblpacy macenecimeH
TYMKIiNiKTi KypeceTiHi aHblK. OT6ach! ThIHbILWTbIFbIH
epaiH, ae anengiH ae miHaeti. Kayankepuwinik
cesiHy apkbiabl apaaribim bip-bipiHe Kongay
6ingipynepi Tnic. CoHbimeH opbip oTOACHIH
cakTay OTaHbIMbI3AbIH, TYPAKTbI/IbIFbIHbIH,
Kenini. OMbIMabl MmeMaekeT baclubiCbl Ce3imeH
KOpPbITbIHAbINAcaM: «Kac 0THACbIHbIH, LWaHbIpaFbl
6aKbIT beciriHe aiHanybl THic» [6].
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A.XK. MyxambeTKaHOB
CTyAeHT 4 Kypca Bbicue WKoAbI npaBa «94iner»
Kacnuiickoro o6uiecTtBeHHOro yHUBepcUuTeTa,
Pecnybauka KasaxcraH, r. Aamarbi

HayuHeili pykosodumens — Aunemyxamemos C./1.,
PhD, accoyuupogaHHsIli npogeccop

Boicweli wikonbl npasa «30inemy»

Kacnutlickoeo obwecmseHHo20 yHugepcumema,
Pecnybnuka Kazaxcmat, 2. Aamamel

KPUNTOBANIOTA B CUCTEME OBBEKTOB
NrPAXXAAHCKUX MNPAB

AHHOTaUUA

B paHHOM CTaTbe aHa/AM3MPYeTCcA MPaBOBOM pPEXMM KPUMATOBANOTbI B CUCTEMe OOBEKTOB
rpaxK4aHCKMX npas. PaccmaTpuBaeTca COOTHOLIEHME KPUMTOBANIOTbI M HaNUYHbIX, GE3HANUYHBIX,
3/1EKTPOHHbIX AeHer, AOKYMEHTAPHbIX LeHHbIX bymar. Bbligensetca pag obLuimx npM3HaKoB ¢ ApyrMmm
dopmamun geHer, HO B LLe/IOM YCTAHaB/AMBAETCA, YTO KPMMTOBAOTA — OPUTMHANBHBLIN 06BbEKT. Mpun
MAEHTUGUKALUMM KPUNTOBaIOTbl KaK O6beKTa rpa*kAaHCKOro Mpasa, BbIBAAIOTCA MHOMXECTBO
Npob6sem K OTHECEHWUIO ee K KOHKPETHOMY OObeKTYy, MOCKO/IbKY MO 3aKoHOoZaTenbCcTBy PecnybimKu
KasaxcTaH, OTHeCTU KpMNTOBANOTY K OnpeaeneHHOMY 06beKTy HEBO3SMOMHO B CUAY YHUKANbHOCTU
NPUPOAbI KPUNTOBAOTbI,M3BECTHbIE NPABOBbIE PEXMMbI, HE MOTYT abCO/IIOTHO TOYHO NOAXOAUTb NoA,
YHUKANbHOCTb NPU3HAKOB KPUNTOBA/OTbI, UHbIMM C/IOBaMM KPUMNTOBA/IOTa COYETaeT B cebe NpU3HaKku
MHOIUX TPa*KOAHCKUX NpaB, HO B MOJIHOM Mepe He COOTBETCTBYET HU OAHOMY M3 HUX.B cucteme
06BbEKTOB rparkAaHCKUX NPaB KPMMTOBAIOTY MOMKHO PAcCMATPMBaTb KaK «Apyroe MMyLLEecTBO».

KnioueBble cnoBa:6/10K4YeliH, KpMNTOBANOTA, MAaMHUHT, TOKEH, 06bEKT, UMYLLLECTBO, BELLb.

A.XK. Myxamb6eTt:kaHoB
Kacnuit KoFampbliK yHUBepcUuTeTi
«Dpinet» Mofapbl KYKbIK MeKTebiHiH, 4 Kypc CTyAeHTi,
KasakcraH Pecny6aukacbl, Anmarthbl K.
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A3AMATTbIK K¥KbIK OBbEKTINEPI }XYUECIHAET KPUNTOBA/IOTA

AHpaTtna

Byn MaKanaga asamaTTblK KYKbIKTAp KylheciHaeri KpUNTOBa/lOTaHblH  KYKbIKTbIK —PEXUMI
TangaHagbl. KpyntoBanioTa MeH KO/IMa-KoA aKlia, KOIMa-Ko eMec, SNEeKTPOHAbIK aKLua, KyXKaTTbIK
6afanbl KafasgapAblH apaKaTblHAcbl KapacTbipbliagbl. AKWaHblH 6acka HbicaHgapbimeH bipKaTap
opTak benrinepiaxkbipaTtblnagpbl, bipak TyTacTalh affaHAa KPUMTOBA/OTA TYMHYCKA OObEKTI eKeHA|ri
aHbIKTanaabl.A3amaTTblK KYKblK OOBEKTICIi peTiHAe KpUNTOBaNOTaHbl aHbIKTAay Ke3iH4e OHbl
6enrini 6ip obObEKTIre »aTKbi3yfa KaTbICTbl KONTEreH macesnefiep aHblKTanaAbl,0nTKeHi KasaKkcTaH
PecnybnunKacbiHblH, 3aHHamacbl 6oWMbIHWA KPUMTOBaAtOTaHbl 6Genrini 6ip 06beKTire KaTKbi3y
KPUNTOBa/tOTaHblH TabufaTbiHbIH, OGiperenniriHe 6alifaHbICTbl MYMKIH emec, 6enrifi KYKbIKTbIK
pexxMmaep KpunTtoBasoTa OenrinepiHiv, Oipereinirine fgan calikec Kene anmangbl, 6acKawa
aNTKaH4a, KPUNTOBAtOTa KenTereH asamMaTTblK KYKbIKTapAblH, 6enrinepiH bipikTipeai, 6ipak onapabiH,
eLlIKaNCbICbIHA TOJIbIK CaMKec Kenmenai. A3amaTtTblK KYKbIKTap XyWeciHoe KpunTtoBantoTa «bacKa
MYJIiK» peTiHAe KapacCTbIpblaybl MYMKIH.

TyniHai ce3gep:610KYENH, KPUNTOBANIOTA, MAMHUHT, TOKEH, 0OBEKT, My/iK, 3aT.
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CRYPTOCURRENCY IN THE SYSTEM OF OBJECTS OF CIVIL RIGHTS

Abstract

This article analyzes the legal regime of cryptocurrency in the system of objects of civil rights. The
ratio of cryptocurrency and cash, non-cash, electronic money, documentary securities is considered. A
number of common features with other forms of money are distinguished, but in general it is established
that cryptocurrency is an original object. When identifying a cryptocurrency as an object of civil law,
many problems are identified with regard to its attribution to a specific object, since, according to the
legislation of the Republic of Kazakhstan, it is impossible to attribute a cryptocurrency to a specific
object due to the uniqueness of the nature of the cryptocurrency, the known legal regimes cannot
exactly match the uniqueness of the features of the cryptocurrency, in other words, cryptocurrency
combines the features of many civil rights, but does not fully comply with any of them. In the system

of objects of civil rights, cryptocurrency can be considered as “other property”.
Keywords:blockchain, cryptocurrency, mining, token, object, property, thing.

OTCyTCTBME NPAMOIO M NAKOHUYHOIO 3aKOHO-
AaTenbHoro perynvposaHua B Pecnybamkun Ka-
3aXCTaH, a TaKKe YETKOro NMOHMMaHUA NPaBoOBOW
NPUPOAbl KPUMNTOBAMIOTblI AE€Nat0T HACTOALLYHO
TEMY KaK HUKOr4a aKTya/libHOW. AKTya/lbHOCTb
nccnenoBaHUA TaKKe OTParkaeTca B AMHAMMY-
HOM pocTe TOBapoobopoTa KPWUMNTOBAOTHI,
CBA3aHHasA C HeJOBEPUEM HACeNEHMS K HaUMO-
Ha/IbHOW Ba/tOTe M MeCTHbIM BaHKOBCKMM opra-
HU3aLMAM Ha GoHe PMHAHCOBO-3KOHOMMUYECKMX
Kpu3ncos. [MMpuUMeHeHMe KPUNTOBaNIOTbl KakK
aNbTePHATMBHOIO CpeacTBa nnaTtexka, obmeHa,
a TaK)Ke HaKoM/eHuA BbI3BaNO HebbIBaNbIA NH-
Tepec y rpaxaaH, npeanpuHumaTtenen, mect-
HbIX M MHOCTPAHHbIX MHBECTOPOB TaKMKe, Kak U
y BeayLwmx cTpaH mmpa. MHTeHCMBHOE BXOXKAe-
HWe KPMMTOBANOTbI B FPaXKAaHCKMM 060pPOT, Bbl-
3blBaeT He0bXOAMMOCTb B CBOEBPEMEHHbBIX Me-
pax Mo ee feranuMsauuu, Npm 3TOM OTCYTCTBME
OONKHOM NpPaBOBOM perfiameHTaumMn MOXKeT
NPWUBECTM K NOTEpPe NePCNeKTUBHOIO UCTOYHMKA
3KOHOMMYECKOro pocTa.

LlenbtoHacToALLel CTaTbM ABAAETCA U3YYEeHUe
HEKOTOpPbIX MPABOBbIX aCNEKTOB KPUMTOBAIOTHI,
onpezeneHne BO3MOXHOCTU OTHECEHUSA KPUNTO-
Ba/IOTbl K 0ObEKTaM rpakKAaHCKMX NPaB, a TaKKe
paccMOTpeHne KpMNTOBatOTbl Yepes NPU3MY Cy-
LLLECTBYHOLLMX NPABOBbLIX PEXMMOB PasHbIX 06b-
€KTOB.

MoHATME KPUNTOBANIOTbl U CMEXKHbIX C Hel
KaTeropuii KaK cCouManbHOro ABAEHUA.

“KpaeyronbHbiIM KaMHem” B KpunToBantoTe
CTOMUT NOHATUE B0KYeliHa. BaokyeliH (¢ aHmrKniA-
ckoro blockchain - uenoyka 610K0B) 3TO pacnpe-
AeneHHan 6asa faHHbIX, KOTOPaA MCNONb3yeTcs
COBMECTHO Y3/laMM KOMMbIOTEPHOW ceTu. B Ka-
yecTBe 6asbl AAaHHbIX 6/I0KYENH XPaHUT UHOP-
MaLMI0 B 3/1EKTPOHHOM BuAe B Uundposom dop-
MmaTe. BbnokuyelHbl Hanbonee W3BECTHblI CBOEM
Ba)KHENLIEN poblo B CUCTEME KPUMTOBAIOTDI,
TaKMX KaK BUTKOWH, n aBnsetca nnaTtopmon ans
obecneyeHunsa 6e3onacHOro 1 AeLUeHTPaIM30BaH-
HOro y4yeTa TpaH3aKuui. MHbIMK cnoBamu, 610K-
YeliH ABAAETCA HEKMM LUPPOBLIM PEECTPOM, KO-
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TOpPbI pacnpenenaeTca No BCce KOMMNbIOTEPHOM
cetn. Akagemuk M.K. CyneimmeHOB cnpaBeaiMBo
CpaBHMBAET 6/10KYEMH C BUCEPHbIM OXKepesibem,
rae Kaxkaan bycMHKa ABAseTca sYemKom HocALLan
B cebe onpeneneHHy0 UHGOPMALMIO O KaXKAOM
OeNCTBUK, NPU STOM AaHHAA LEenoyKa He MOXKeT
6bITb HM NOBPEXKAEHA, HU YHMUTOXKEHa [1].

fluelikn 6GNOKYelHa MMET onpeaeneHHyo
€MKOCTb /17 XPaHEeHMA U MpU 3anosIHEeHUU 3a-
KpbIBalOTCA M CBA3bIBAIOTCA C paHee 3ano/IHeH-
HbiIM 610KOM, 06pasys LEenoyky AaHHbIX, W3-
BECTHYIO KaK b610Kk4eliH. Bca HoBasa nHpopmaums,
KoTopas cneayeT 3a 3STUM TO/IbKO 4YTO AobaBneH-
HblM 610KOM, KOMNUAMPYETCA BO BHOBb Cdop-
MUpPOBaHHbIM BNOK, KOTOPLIM 3aTeM TaKKe byaeT
fobaBneH B LEnoyky nocie 3anonHeHus. basbl
OaHHbIX OObIYHO CTPYKTYpUpYyeT CBOM AaHHble
B Tabauubl, Torga Kak G/0KYelH, Kak cnepyet
M3 ero Has3BaHMWA, CTPYKTYpUpPYeT CBOM AaHHble
B 6710KM, KOTOpbIEe CBA3AHbI APYr C Apyrom. ITa
CTPYKTypa [aHHbIX MO CBOEW CyTU CO34aeT He-
06paTUMy0 BPEMEHHYIO LLKANY AaHHbIX, KOraa
610K 3aM0/IHEH, OH 3aKPENnaseTca U CTAHOBUTCS
4acTbio 3TOM MHUM BpemeHU. Kaxxgomy 610Ky B
LLenoYKe NpmMcBanMBaeTCcA TOYHAA OTMETKA Bpeme-
HU, Koraa oH gobasnserca B uenoyky.Llenb 610k-
YyellHa NPeAoCTaBUTb BO3MOMKHOCTb 3aMMCbiBaTb
M pacnpocTpaHATb LMdpoByo MHGOPMaLMIO, HO
He pegakTupoBaThb ee [2].

MepBoHaYasbHO 6/IOKYEH WCNONb30BaAACA
Kak nnatdopma A KPUNTOBaNtOTbl, HO MO3Ke
Hallen cBoe NpuUMeHeHWe B GaHKOBCKOM CEKTO-
pe, NJaTeXHbIX CUCTEMAX, B CUCTEME OKa3aHWA
rocyfapCTBEHHbIX YCAYr U B chepe HeABUKUMO-
CTW.

KpunTtoBantota — 370 uMdpoBas naaTekHan
Ba/ItOTa, KOTOpas He nosaraetcs Ha b6aHKkW ana
NPOBEPKM TPaH3aKLMN. DTO OLHOPAHIOBas CU-
cTema, KoTopas No3BosAEeT N0O6OMYy YenoBeKy
B Nt0OBOM MecTe OTNpaBAATb WM MOAy4YaTb naaTe-
U, BmecTo Toro, 4tobbl ncnonb3oBaTtb GUaTHbIE
AEHbIM, KOTOPbIX HOCAT U 0OMEHMBAIOT B peaib-
HOM MMUPE, KPUNTOBAJIIOTHbIE NIATEXM CYLLECTBY-
tOT MCKNIOYUTENBHO KaK LMbpPOBble 3aNncK B OH-
NaliH-6a3e AaHHbIX, ONUCbIBAOWMNE KOHKPETHbIE
TpaH3aKumn. lMpu nepesoge KPUNTOBANOTHbIE
CpeAcTBa M UX TPAH3aKLMKM 3aMnMCbiBalOTCA B Ny-
6/MYHbI peecTp. KpMnToBantoTa XpaHMTCA TONb-
KO B LM POBbIX KOLWENbKAX, MO/y4Mna CBOE Ha-
3BaHu1e, BBMAY NCNONb30BaHMA WKdPOBaHUA ANs
NPOBEPKM TPaH3aKUMI. ITO O3HayaeT, 4To ANA
XPaHeHMA M Nepesayn AaHHbIX O KPUMTOBaNKoTe
MEXKAY KollesbKaMu U B 0OLLLeAOCTYMNHble pee-
CTPbl MCMOJIb3YETCA PacUMPEHHOE KOAMPOBAHME.
Uenbto WwndposaHua asnaetca obecneyeHune bes-
ONACHOCTM N COXPAHHOCTU LMPPOBbLIX CPeaCTB.

PestoMupysa M3N0KEHHOE, KPMMTOBatOTA ab-
CO/IOTHA 3aLUMLLEHa OT NOAAENbIBAHMA, MOCKO/b-
Ky 3alLmieHa Kpuntorpapuen, MHbIMKU CIO0BaMM,

ABNAETCA 3aWNPPOBAHHOM MHDOPMaALMEN, KONKU-
poBaHMEe KOTOPOM He MPeacTaBAAETCA BO3MOXK-
HbIM.

KpuntoBanioTa KaK coumanbHoe sABAEHUE
MMeeT CBOM OCOBEHHOCTM, OAHOM U3 TaKUX ABAA-
eTcA NofHas ee AeueHTpanmsaums. Kak mssect-
HO, KPWNTOBaNlOTa ABAAETCA 3/NEKTPOHHO-UNO-
POBOW MNATEXHOW eANHULEN, KOTOPas BXOAWUT B
MEXKAYHapPOAHbI TOProBbli 060poT 6e3 Kakoii-
nMbo armabl TOr0O MAM MHOTO HAUMOHANbHOIO
6aHKa onpeseneHHOro rocyaapctea. 1ot pakTop
ABNAETCA onpeaensAlwmMm npu Bolbope mexay
bMATHBIMW  AeHbFraMKU M KPUNTOBANOTOW, rae
npeanoyYTeHMe OTAaeTCs NocnenHen, NOCKObKY
KPUNTOBANOTA He 3aBUCUT OT IKOHOMMUKWU UK
HaLMOHA/NbHOrO Kypca TOro UAW MHOFO rocyaap-
ctBa. OTCyTCTBME LEHTPAIM30BAaHHOIO Ny6ANYHO-
BNACTHOrO OpPraHa WAWM 3MMUTEHTA, KOTOPbIW Obl
KOHTPO/IMPOBA/ BCe onepaluun, NpoBOAMMble B
MWpPE C KPUNTOBANOTOM AN MHBIM 0B6PA3OM OKa-
3blBa/ BO34ENCTBME HA Hee, JaeT HaM OCHOBaHWe
CYMTaTb KPUNTOBA/OTY AELLeHTPAIM30BaHHON. K
OELEeHTPANM3aLMN KPUNTOBAIOTbI TaKKe MOXKHO
OTHECTWU U TO, YTO OHA HEe UMEeET onpeaeNeHHOro
LEHTPA 3IMUCCUM U NMPUHALNEKUT TOJIbKO ee 3a-
KOHHOMY Bnagenbly. OYHKLMOHANbHOCTb KpUN-
TOBAJIIOTbI KaK y¥e 0TMe4Yasiocb Bbllle, He 3aBU-
CUT M He HYXXOAEeTCs B [TaBHOM peryasTope Kpe-
OWUTHOM CUCTEMbI CTPaHbl, KOTOPbIM B BONbLUNH-
CTBE TrOCYAAPCTB ABAAETCA LLEHTPasbHbIM 6HaHK,
OCYLLLECTBAAOLWMIM KOHTPOIb GUHAHCOBbIX MHCTU-
TYTOB cucTeMbl. ObpaLLeHMe HOBbIX KPUMNTOBANMOT
ocywecTtenserca B CeTM He3aBUCUMO OT rocyaap-
CTBEHHOM GAHKOBCKOW CUCTEMbI, 3MUCCUA KPUM-
TOBA/IIOTbl UMEET aBTOMATUYECKUIA XapaKTep, Mno-
CKOJIbKY TEMM HaNpPsAMYHo CBA3aH C POCTOM CaMoi
NAATEXHOMN CUCTEMDI.

MecTo KpMNTOBaNOTbl B cUCTEME O0O6bEKTOB
rpa*kAaHCKUX Npas.

Mop, o6beKTamM rparkAaHCKMX MpPaB MPUHATO
MOHMMaTb UMYLLECTBEHHbIE U JINYHbIE HEUMYLLLE-
CTBEHHble npaBa u 6nara, AMbo npouecc Mx cos-
[aHuA, coCTaBaAlOWMe NpegMeT AeATeNbHOCTU
CyObEeKTOB rparkaaHcKkoro npasa [3, c.247]. Onpe-
OeNleHne Kateropmm o6beKToB rpaXKAaHCKMX Npas
HeobXxoaMMO AN YCTAaHOBNEHUA ONpeaeNeHHOro
rParkOAHCKOrO NPaBOBOTO PEXMMA, U3 KOTOPOro
byaeT onpenenaTbcd BO3MOXKHOCTb COBEPLUEHMA C
HUMM onpeaeneHHbIX AeNCcTBUI (CAeN0K) Co Bcemm
N3BECTHbIMW IOPUANYECKUMM NOCNEACTBUAMM. TaK
cornacHo cT1.115 NKPK «K umyLLectBeHHbIM 61aram
M NpaBam (MMyLLLECTBY) OTHOCATCA: BELLM, AEHbIU,
B TOM YMC/Ne MHOCTPaHHaA BanaoTa, GMHAHCOBbIE
WMHCTPYMEHTbI, paboTbl, ycayru, 06 bekTMBUPOBAH-
Hble pe3y/bTaTbl TBOPYECKON WHTENNEKTyasIbHOM
OeATeNbHOCTU, GUPMEHHble HaMMeHOBaHWs, TOo-
BapHble 3HAKM M MHble CPeacTBa UHAMBUAYANN3A-
U1K U38enni, UMYLLECTBEHHbIE NPaBa, Lmdposble
aKTUBbI U Apyroe MMyLLecTso» [4].
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C yyeToM [4aHHOrO nepeyHs Mbl NonblTaemca
pPaccMoTpeTb pPas/NyHble BO3MOMKHOCTU OTHe-
CEHUA KPUNTOBANIOTbI K OTAE/NbHbIM O6BbEeKTam
rpaykAaHCKMX Npas (NPaBOOTHOLLIEHUI), @ 3aTem
NpoaHanusnpyem BO3MOXHOCTb  BblAeNeHUA
KPUMNTOBA/IIOTbI KaK OTAE/IbHOr0, CaMOCTOATENb-
HOro 06beKTa rparkAaHCKMX Npas.

MepBOHAYa/IbHO CTOUT OTMETUTb, YTO KPUMNTO-
Ba/IlOTa HE MOXET PacCMaTPMBATLCA B KayecTse
PaboTbl MK yCAYTK, A TaKKe UX pesy/bTaTa, Kak
BELLECTBEHHOrO, MOCKO/IbKY KPUMNTOBaNOTa He
MOKET PaCCMaTPUBATLCA B KaYecTBe Kakoro-1mbo
0653aTeNbCTBa M OTCYTCTBYET 00A3aTENbCTBEHHASA
COCTaBAAOWAsA B OTHOLEHUAX MO ee CO34aHUI0
WAW UCMONIb30BAHMIO.

TaKKeKPUNTOBANOTA HE MOXKET ObiTb OTHe-
CEHa K pe3ynbTaTam TBOPYECKOM AeATENbHOCTH,
MOCKO/IbKY NPOLLECC CO34aHUA KPMNTOBAOTLI He
MMeeT TBOPYECKOro XxapaKktepa, Mbo Kpuntosa-
JII0Ta Co34aeTca NyTeM MALWMWHHOTO BblYUCAEHUSA
NPOW3BOAMMbIX 3/IEKTPOHHbBIMW YCTPOMCTBAMMU, a
He yesioBeKOM. TaKKe, KaK 1 Mo NPUYUHE TOro, YTO
JIMYHblE HEMMYLLLECTBEHHbIE NpaBa M 61ara TeCHo
CBA3aHbl C IMYHOCTbIO, HEOTYYXKAAEMbI M MO MO-
BOAY HUX MOTYT BO3HMKATb TO/IbKO abCONOTHbIE
HEMMYLLECTBEHHbIE OTHOLLEHWSA, YTO B CBOIO OYe-
peab NPOTUBOPEYUT NPUPOAE KPUMNTOBAIOTHI.

Cpean aBTOpPOB PacCrpoOCTPaHEHO MHEHME O
TOM, YTO KPWUNTOBA/IOTA HE MOXET paccMaTpu-
BATbCA KaK Belllb, O4HAKO HAaMM TaKKe byaeT npo-
BEEH aHa/IM3 HACKO/IbKO OTHEeCEHUE K [aHHOWM
KaTeropuu ABAAETCA BO3MOMKHbBIM.

Ham m3BecTHO, YTO BelM ObiBalOT TeNecHbI-
MW U becTenecHbiMU, OAHAKO MOCKO/bKY Kpun-
TOBA/IOTa anpMopPU He 0CA3aeMa, U He ABAAETCA
Ha/IMYHbIM OOBEKTOM, Mbl MCKAOYAEM BO3MOMK-
HOCTb OTHECEHWE KPUNTOBAOTbI K KAaTEropun Te-
NnecHbIx Bewen. Cpean aBTOPOB TaKKe CyLLEeCTBY-
€T MHEHWe, YTO KPUMTOBANIOTY MOXKHO OTHECTM
K Bellam, Npu yc0BUN NPUMEHEHUA topuanye-
CKOM PUKLMK, TEM CaMbiM NMPU3HATL HEMATEPU-
a/ibHbI OOBEKT BELbIO, KaK 3TO MPOUCXOAMUT B
OTHOLLEHWM 3NEKTPUUECKOM SHEPTUU.

CyLiecTByeT M TAaKOW NOAXOZL KAaK OTHeceHue
KPUMNTOBA/IIOTbI K KATeropum «apyroe umyLle-
CTBO», BblABMHYTbIN akagemunkom M.K. Cyneime-
HoOBbIM. [JaHHbI NOAX04 aKaAeMUK 0OOCHOBbLIBA-
eT Tem, YTO 3aKoHoZaTeNem He HbINo ycTaHOBe-
HO OAHO3HAYHOrO OnpeAeNeHNs KPUNTOBAIOTHI,
a TaKKe, YTO KPMMTOBA/AlOTA He noanagaeT nog,
nepeyeHb MMYyLLECTBA, KOTOpPOe W3bATO NHO
OorpaHMYeHO B 0OOPOTE KaK CNeacTBME MOMKET
cBOBOAHO OTUYKAATLCA U NEPEXOAUTL OT OAHOTO
nmua K gpyromy[1].

Takol noaxon TaKXKe NOAAEPrKMBAETCA He-
MELKKON [OOKTPUHOM, KOoTopas KBannouumpyet
KPUMNTOBAJOTY KaK «HeKoaMPpULMPOBaHHbIN 06b-
eKT npasa» [5, c.694]. Takas bopmyanpoBKa oc-
HOBbIBAETCA Ha TOM, YTO KpMnToBaatoTa Heccrnop-

HO MMEeT WMYLLECTBEHHYIO LLEHHOCTb, MOMET
BbICTYMaTb NPeAMETOM OTHOCUTE/NbHbIX MpPaBo-
OTHOLUEHW, a BAajenew, KpUnToBaatoTbl Bnpase
cBobOAHO pacnopAMKaTbCa el Mo CBOemMy YCMO-
TpeHuto. bonee Toro, HemeLKoe 3aKoHOZATE/b-
CTBO NpeaycmaTpuBaeT caydyaun obpalleHuns B3bi-
CKaHWsA Ha KPUMNTOBANIOTY, B Cyvasx baHKpOTCTBa
Cy6BbEKTOB NpeanpuHMMaTeNbCTBaA.

BblleckasaHHOe No3BOSEeT HaM caenaTb Bbl-
BOZ O TOM, YTO, HET He0bXOAMMOCTM B 3aKpene-
HUM KPUNTOBA/MOTbl Kak OTAeNbHOro ob6bekTta
rpaxK4aHCKMX NpaB, eCiM UMeeTC BO3MOMXKHOCTb
noaobpatb A5 HEE COOTBETCTBYIOLWMIA NPABOBOW
PEXNM, KaK NPUMEP TaKUM MOXKET BbICTYNUTb Ka-
TEropusa «4pyroe MMyLLECTBOY.

[Oabbl MoAKPenuUTb BblleCKa3aHHOe, CTOUT
paccMoTpeTb onpeaeneHne KMMyLLecTBO», AaH-
Hoe B KoHTeKcTe cT. 1 lNpoTtokona Ne 1 Kk KoHBeH-
LMK O 3alLMTe MpaB YeNoBeKa U OCHOBHbIX CBO-
604, roe nof UMyLLeCTBOM NMOHMMAETCA BCE, YTO
obn1agaeT 3KOHOMUYECKOM LLEHHOCTbIO 415 y4acT-
HWUKOB rpaxaaHcKoro obopota n cnocobHa nepe-
X04MTb OT OAHOTIO INLA K Apyromy [6].

0606Was npPaKTUKy OTHECEHWsA KPUMTOBa-
NIIOTbl K onpeaeneHHoMy O6beKTy rpakKAaHCKUX
npas, TO B 6ONbWMHCTBE CAY4aEB KPUMNTOBANIOTY
NpPUpaBHMBAIOT K KaTeropuu «bnaro». KoHuen-
uMa «bnaro» BecbMa yaobHa AnA MpuUsHaHuUA
NIETMTUMHOCTM TOFO MM MHOTO AIBJEHUS KaK 06b-
eKTa rpaKAaHCKMX MpaB, MOCKO/bKY «Kaxgoe
6naro HaueneHo Ha yaoBAeTBOpeHMe NoTpebHo-
cTn cybbekToB» [7]. Ha uTo B CBOIO ouepeab Tak-
e HauefieHa M KpUNToBa/loTa — YAOB/ETBOPATL
MHTEepechbl y4aCTHUKOB KPMUMNTOBAMIOTHONO PbIHKa,
OCHOBaHHbIX Ha UX PUCKaX.

B nuTtepaTtype TakKe obcyKpaeTca M ToBapHan
CYLLHOCTb KPMNTOBAIOTbI, TEM CaMbIM BblABUTra-
eTcs No3numMA NPUPaBHATb KPUNTOBAMOTY K «TO-
Bapam», HO paccMaTpuBaTb ee B KayecTse «uuo-
pOBOro ToBapa» BBUAY €€ CXOXKEeCTM C NpPaBoBOW
KOHLeNUMM «BELLM», a TaKKe NpUCyLLen en BeLy-
HbIX NpM3HakKos [8].

Ha Haw B3rnag, npu onpeaeneHnn mecta
KPMMTOBANOTbl B CUCTEME OOBLEKTOB rpakAaaH-
CKMX MnpaB, HEOobXoAMMO WCXOAUTb U3 BELLHbIX
napameTpoB KpunToBantoTbl. KpuntoBanioTa,
Kak Hamu yxe 6biN0 BbiACHEHO ABnsAeTcA becTe-
JIeCHOM Belblo, MMELWan KOJNYECTBEHHYHO U
KayeCTBEHHYIO COCTaBAAIOLLYIO, a TaKXe umeeT
CBOK CTOMMOCTb M anpuopu obnagaer mmylle-
CTBEHHOW LLeHHOCTbIO, HEe TOBOPA YKe 0 TOM, YTO
KPMNTOBaANOTE MPUCYLLM MPU3HAKU OeTMMOCTH
M cnocobHoCTb NepeaaBaTbCs OT O4HOIMO ANLA K
apyromy. KpunToBantoTy TaKXKe BO3MOXHO WH-
OVNBUAYANN3NMPOBATb B PaMKax KarKAoOro oTAesb-
HOrO 3/IEKTPOHHOIO Kole/sibKa, Ha KOTOPOM OHa
XPaHUTCA, a TaK¥eoHa crnocobHa Bo3BpallaThcA
B HaType. JlorMyeckn ymecTHO npegnonaraTtb,
YTO COBCTBEHHWK KPWUMNTOBANIOTbI, TaK¥e MmeeT



KOH®EPEHILIUS / HAYYHBIE TPY/JbI "OALJIET". Ne 2. 2022

185

abcontoTHoe npaBo TpeboBaHMA He HapylwaTb
ero npas BAALEHUSA, UCNOb30BAHUA U pacnops-
KEHUS K HeonpeneneHHoOMy Kpyry nuu, npasa,
KOTOpble H6blN NONYYEHbl UM B pe3ynbTaTe mali-
HWUHIA UK 3aKNHOYEHNA CAENKM MO ee nepesayu
nnn obmeHa.

3ayacTyto BelM caeaytoT 3a npaBamMu, a He
npaBa 3a BeLlblo, BBUAY 3TOro ropuanyeckm bec-
CMbIC/IEHHO CBOAWTb MOHMMAaHWE BellM K CTPO-
ro ¢usmyeckon coctasasawouei. Bo Bceobuiei
TEHAEHUMM AemaTepuanmnsaumm rparkaaHCKoro
0bopoTa, KpUNTOBaNtOTA Kak becTenecHas Bellb
ABNSETCA /INWb ee NPOAB/eHWEM, BBUAY 3TOro
noTeHUnanbHO eAMHCTBEHHON KaTeropuein obb-
eKTa rpak4aHCKoro npasa, KoTopas mornia 6bl
BMECTUTb BCE 0COBEHHOCTN SKOHOMMUYECKOWN NpU-
poabl KPUMNTOBANKOTLI SIBAAETCS KAaTEropua «apy-
roe umyLLectso». Mpu aTom paymoHanabHbIM Bbli-
X040M byaeT npuaaTb KpUNToBastOTe NPaBOBOM
PEXKMM BELLEN C yYETOM ee TEXHUYECKOM N IKOHO-
MUYecKoM cneundunKm, Takoe pelleHne BO3MOXK-
HOBBMAY TMOKOCTU HbIHELWHEero rpaKAaHCKoro
3aKOHOAATE/IbCTBA KaK NPaBOBOro MHCTPYMEHTA,
NMO3BO/IAOWETO0 MMMN/IEMEHTUPOBATL KPUNTOBa-
JIIOTY B Y¥Ke MMEIOLLLYIOCS CUCTEMY MPaBOOTHOLLEe-
HUIM 6e3 3HauYUTeNIbHbIX MOCNeACTBUI ANA Hee.

[eHbru Kak 06beKT rpaXKaaHCKUX Npas U Ux
COOTHOLUEHME C KPUNTOBAJIOTOMN.

MepBOHAYaNbHO CcneayeT CPaBHUTb KPUNTO-
BaNOTY C AEHbramu, Kak camomy 6an3Komy no
CMbICNy NPaBOBOMY perKMmy. B 3akoHopaTtenb-
cTBe PK geHbrn Kak o6beKT rparkaaHCKuUX npas
NPU3HAKOTCA MMYLLLECTBOM COrnacHo cT.115 MKPK.
CornacHo c1.127 TKPK «/leHexxHol eanHuuen B
Pecnybnuke KasaxcTaH fBNAETCA TEHre, KOTOPbI
ABNSAETCA 3aKOHHbIM MJIATEXKHbIM CPEACTBOM,
obAsaTenbHbIM K MPUEMY NO HapuLaTeibHOM CTo-
MMOCTM Ha Bcel TeppuTopumn Pecnybamkm Kasax-
cTaH»[4]. Hemano BaXKHO OTMETUTb, YTO Mbl pac-
CMaTpuBaem AeHbrM Kak Belllb TO/IbKO B C/yvae,
KOraa OHM OBELLEeCTB/IEHbI, B MPOTMBHOM Cay4yae
ecnm pedb naet o 6esHaNNYHbIX UAN SNEKTPOH-
HbIX AEHEXHbIX CPeAcTBaX, TO Mbl paccmaTpuBa-
eM [OeHbrM C napagurmbl 06a3aTenbCTBEHHOro
npasa, TO ecTb NpaBo TpeboBaHUA. Kak M3BECTHO
KpMNTOBA/tOTA NPEACTaBAAET COOOM HU YTO UHOE,
KaK Habop undpoBbIX CUMBONOB, OTOHPAXKAaEMbIX
Ha 31eKTPOHHOM banaHce Toro Uam MHoro cybwb-
eKTa.

Mpn NOBEPXHOCTHOM PaCcCMOTPEHUMN peHoMe-
Ha KPUNTOBA/OTbl, C 3KOHOMUYECKOM TOUYKM 3pe-
HUS, PaLMOHaNbHO NPUPABHATbL KPUNTOBAJIOTY K
OEeHbram MoCKobKY KPUMNTOBANKOTA, KaK U AEHbBIM
B 06opoTe BbINOHAET Te e GYyHKUUK (nnaTerKa,
HaKoneHua, cbepexkeHusa, u obmeHa). Ha nep-
BbI B3rNsA4 TaKoe pelueHue ABASeTCA NnpaBuib-
HbIM, OZIHAKO C TOYKKN 3peHUA npasa, Takon noa-
XOA, ABNAETCA HENPABOMEPHbIM MO ceayowemy

pALY NPUYNH:

Bo-nepBbix, HaNMYHblEe N He3HaNNYHblE AEHb-
TM M OEeHEeXHble CPeacTBa, a TaKXKe TakaA pas-
HOBMAHOCTb KaK 3/1E€KTPOHHbIE AEHbIM MOryT
CO34aBaTbCA TO/ILKO B XO4e MpoLecca aMMUCCUM
LEeHTpanbHbIM BaHKOM rocygapcrTea nAMbo mMHowm
KPeaAUTHOM opraHusaumen, MMeloWen Ha 3To
COOTBETCTBYIOLLYIO INMLEH3UNIO. B cayydae ¢ Kpun-
TOBA/IOTOM 3MMUCCUA MPOUCXOAUT AeLeHTpaNu-
3MPOBAHO, rAe MalHepbl Y4acTBYIOT B npouecce
CO3[aHMA HOBOWM KPMMTOBaNtOTbl, 6e3 caHKuu-
OHMPOBAHMA  KAKOro-nMbo rocysapcTBEHHOro
opraHa. 3ayacTyto npoLecc MalHUHra aBaAeTca
MO/NIHOCTbIO ABTOMATMYECKMM W cneayeT npo-
rPamMMHOMY aJiIrOPUTMY, B CBA3M C 3TUM KpaiHe
CNOXHO 00603HaAYUTb NINLLO, KOTOPOE CTOUT Y UC-
TOKOB 3MMUCCUMN.

Ba)KHO OTMETUTb, YTO MaWHepbl He MoryT
BbICTYNaTb B KayecTBe CyObeKTa sMWUCCUM, XOTb
M CnocobCTBYIOT CO34aHUIO HOBbIX KPUNTOBa-
NIIOT, MaliHepbl N1Wb obecneynsatoT Heobxoam-
MbI LMDPOBOIM pecypc B BUAE KOMMbIOTEPHOIO
YCTPOMCTBA, MOLLHOCTb KOTOPOrO WMCMO/b3yeTca
ONA pelleHuit HOBbIX anropuTMOB, 33 4YTO BO3-
Harpaxgatotca KpuntosantoTon. Camm maliHe-
pbl He ABAAIOTCA MHULMATOPAMM BbIMYCKA, a Cam
3MMUCCUOHHbIM MPOLLECC UM He MOAKOHTPOJIEH.
Ha Haw B3r1ag, sMUTEHTOM MOMKET BbICTyMNaTb
TO/IbKO TO /M0, KOTOPOE MHULIMMPYET BbIMYCK U
OCYLLECTBASIET €ro OT CBOEro MMeHu. TaKk cornac-
Ho cT.8 3PK «HaunoHanbHoM BaHke Pecnybnunku
KasaxctaH»: HauuoHanbHbIM 6aHK PK aBnaetcs
€ANHCTBEHHbIM 3MMUTEHTOM 6aHKHOT M MOHeET
HauMOHanbHOW BantoTbl Pecnybnnkm KasaxctaH
W OpraHu3yeT Ha/IMYHOE AeHEeXHoe obpalleHue
Ha Tepputopum Pecnybnunkmn Kasaxcrad [9]. B nn.
104) ct. 1 3PK «O pbiHKe LeHHbIX Bymar» nog
3MUTEHTOM MOHMMAETCSA ML, OCYLLEeCTBAAIOLLEE
BbIMYCK 9MUCCUOHHbIX LieHHbIX Bymar [10].

Takum 06pa3om, Nog sAMUTEHTOM KPUNTOBA-
JIIOTbI CeayeT NOHUMaTb, GU3MYECKOe UK toPU-
OMYecKoe NMLO, OCYLLeCTBAAILWME OT CBOEro
MMEHM BbINYyCK B 060POT KPMNTOBANIOTY, U HEcy-
Wwme nepes AepKaTensimm KpMNToBaAtoTbl onpe-
AeneHHble 0653aHHOCTU. KaK yXe oTmeyvanochb
HaMW Bbllle, NMPOLLECC CO34aHUSA KPUMNTOBAJOTHI
aBTOMATM3MPOBAH W NPOUCXOAMUT BBUAY CNef0Ba-
HWS NPOrPaMMHOMY asIrOPUTMY, O4HAKO U3 3TOro
He cnepyeT AenaTb BbIBOA, YTO 3IMMCCUMA Kpun-
TOBA/IIOTbI NPOUCXOAMT cama no cebe. Ha Haw
B3rN1A4, BaXKHO Y4YMTbIBATb, YTO 33 *KM3HECNOCO6-
HOCTbIO BCEW CUCTEMbI CTOMT COOTBETCTBYHOLLME
nporpammHoe obecrneyeHue, KOTOpoe B CBOIO
oyepenb ABNAETCA TEXHONOIMYECKMM 3aMbIC/IOM
onpeseneHHbIX ML, @ UMEHHO CaMMX pa3paboT-
4YnkoB. U3 aToro creayeT BbIBOA, YTO SMUTEHTAMMU
KPUNTOBANOTbI, CNOCOOHbI BbICTYNaTb ¢pUnye-
CKME UK topuguYeckne nua, HenocpeacTBeHHO
yyacTBytoLMe B CO34aHMM TOrO UAN UHOMO MpPo-
rPaMMHOro obecrneyeHus, a TaK¥Ke NPUYACTHbIX
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K CO30aHUI0 3NEKTPOHHbIX N1aTGOpPM, B KOTOPbIX
KPMNTOBA/IOTA MCMONb3YETCA B Ka4YecTBe CPpeacTB
nnatexa. Tak UAM MHade, Takue Anua He MoryT
BbICTYMaTb B KayecTBe SMUTEHTOB 3/IEKTPOHHbIX
OEeHer UK BantoT No 3akoHogaTtenbctay PK.

Bo-BTOpPbIX, KaK M3BeCTHO GMHAHCOBbIE Opra-
HM3auMm obnagatoT Bcel MHPopmaumen o bes-
Ha/IMYHBIX OEHEXKHbIX CPeACTBaX XPaHALLMXCA Ha
cyeTax UX KNUEHTOB, B OTIMYMK OT MHOPMALUM
0 UMPPOBbLIX aKTUBAX AeprKaTenen KpMnToBato-
Tbl, KOTOPbIE pacnosiaratoTca B pacnpeneneHHom
uenu 610K4YeMHa, B KOTOPOK He NpeacTaBAeTcs
BO3MOHbIM B CU/TY TEXHUYECKOW 334YMKM MONy-
YUTb JINYHbIE AaHHble O AeprKaTenie TaKMX aKTu-
BOB.

B-TpeTbux, KPMNTOBANOTA HE ABNAETCA BCEOO-
MM 3KBMBAJIEHTOM, HE MOXKET BbICTyNaTb cpes-
CTBOM MNoralleHns 06a3aTenbCTs, U HE UMeEeT OC-
HOBHOFO NMPWU3HAKa MaTePUANbHOCTU, NMPUCYLLUM
K LOKYMEHTapHbIM LieHHbIM Bymaram.

Hemano Ba)KHO OTMeTUTb, U TO, 4YTO, Be3Ha-
JINYHbIe AeHeXHble CPeACcTBa BbICTYMAKOT B Kave-
cTBe 06A3aTeNIbCTBEHHOrO NpaBa, Of4HaKo 60/b-
LWMHCTBO KPMMTOBAIOT, MMetoLme GyHKLMM naa-
TEXHOrO CpeacTBa MaM obmeHa He HocAT B cebe
HUKAKMX 0653aTeNIbCTBEHHbIX NPaB.

B-yeTBepTbIX, KPUNTOBANOTA B OT/INYME OT Ha-
LUMOHANbHOM BantoTbl HE BbICTYNaeT B KayecTse
obA3aTeNlbHOrO cpeacTBa MJaTeXa, 3ayacTyio
KPMNTOBA/IlOTA WCMONb3YeTCA KaK MiaTexHoe
CpeacTBO, TOMIbKO B C/Iy4ae JOCTUMKEHMA COracus
MeXKAY Yy4aCTHUKaMM OTHOLLEHUA.

foBopsA O GYHKUMM HAKOMNEHMA Y KpUNToBa-
JIIOT, TO peanusauma JaHHOW GYHKLMM Becbma
PWCKOBaHHA, MOCKO/bKY OO/bLWMHCTBO KPUNTO-
BA/ItOT He cTabubHbl, UMEIOT pe3kne KosebaHus
B UX CTOMMOCTMU.

Ncxoas 13 BblWEW3NOMKEHHOTO, KPUNTOBANIO-
Ta HE MOXeT NPUPaBHUBATLCA K HGE3HANMYHbBIM
OeHbram rno NpaBomMy peXmmy M GyHKUMAM, oa-
HaKo no ¢bopme MMeeT CXOACTBO C 3/1EKTPOHHbI-
MW AeHbramu 1 6e3HaNINYHbIM PaCYETOM.

Be3HanNYHbIM pacyeT U 3NEKTPOHHbIE AEHbIU
He MMelT OBeLLEeCTBNEHHOIO XapaKkTepa, BBUAY
3TOrO Ha HWUX PacnpocTpaHAeTcA 06A3aTeNbCTBEH-
Hoe npaso. Tak cornacHo nn.67) ct.1 3akoHa Pe-
cnybnukn KasaxctaH ot 26 uiona 2016 roga Ne
11-VI «O nnatexax 1 NAaTeXHbIX CUCTEMAX» NoL4,
3/1EKTPOHHBIMW  AeHbraMn MNOHUMaeTcA besyc-
JIOBHble N 6e30T3bIBHbIE AeHeXKHble 0bA3aTenb-
CTBa SMUTEHTA 3NEKTPOHHbIX AEHEr, XpaHALwmeca
B 9/IEKTPOHHOM popmMe M NPUHMMAEMbIE B Kaue-
CTBE CPEeACTBa MJiaTeXa B CUCTEME 3/IEKTPOHHbIX
AeHer ApyrMmu y4acTHMKamu cuctemol [11].

Ha cerogHAWHMA AeHb KPUNTOBANOTa He AB-
NAETCA HaLMOHANbHOM BANOTOM  KaKoro-anbo
rocyapcrea, B CBA3M C 3TUM (aAKTOM JaHHYIO
BAJIIOTY TaKKe HeNb3A 0603HaYMTb KaK MHOCTPaH-
Hyto BantoTy. Hamu y»Ke 6b110 OTMEYEHO, TO, YTO

ntoban BantoTa AONKHA MMETb CBOETO SMUTEHTA,
AN JOMKHBIM 06PAa3OM CaHKLMOHMPOBATLCA U
peryanpoBaTbCA CO CTOPOHbI NY6ANYHO BNACTHO-
ro opraHa, B CMTyaLMu C KPUMNTOBAIOTOM TaKue
NMPWU3HAKK OTCYTCTBYIOT, @ Cama Ba/oTa ABAAET-
CA MOJIHOCTbIO HE3aBUCMMOM OT BCEX M3BECTHbIX
OUHaAHCOBbLIX OpraHM3auMii UAKM HaLMOHaNbHbIX
6aHKoB.

B cUTyaummn ¢ 3NEKTPOHHbIMKU AeHbramu, Ko-
TOpble B CBOK oYepesb UCXOAAT U3 HANUYHbIX U
6e3HaNNYHbIX CPEACTB, MPU STOM MCMO/b3YHOTCA
N BOCCO34al0TCA B CETU NEepeBoAa 3/EKTPOHHbIX
aeHer. UHbIMM CNnoBamM, CyLLECTBYET LLeHTpaslb-
HOe /INLO- OMepaTop, BbINONHAWMIA KOOpAM-
HUpyoLWwyo GYHKUMIO B npoueccax obpalyeHus
3N1EKTPOHHbIX AEHEr, HO B CUTyauuu C KpUNToO-
Ba/ItOTOM TAaKOe LLeHTPasibHOE /INLO OTCYTCTBYET.
Kaxabl y4aCTHMK KPMNTOBAIIOTHOTO PbIHKA OCYy-
LLecTBAAeT Ntobble BantOTHbIE onepaLmm, TpaHc-
rPaHUYHO M 6e3 yyactTus 6aHKa uUan MHoro ou-
HaHCOBOrO MHCTUTYTA.

Takum obpasom, KpUNTOBANOTA U SNEKTPOH-
Hble AeHbIM HE MMEeKT MaTepuanbHOro HocuTe-
NA, NpY 3TOM e4UHCTBEHHbIM GaKTOM NOATBEPK-
OEHUA CyLWecTBOBaHNA 060MX 06bEKTOB ABAAETCA
MX 3aMnCb B BUPTYa/sibHOM 6a3e AaHHbIX, A4OCTyn
K KOTOpbIM 0becneymBaeTca NOCPeACTBOM 3/€EK-
TPOHHOTO CpeacTBa naaTexa. Hemano BaKHO OT-
METUTb 1 TO, UTO AEPKaTeNN 3NEKTPOHHbIX AeHer
N KPUNTOBANIOTbl TaKXKe MCMNONb3YOT 3/1EKTPOH-
Hble KOLIEIbKU M OHNANH CEPBUCHI.

OfHaKo Ha Haw B3rMA4, BblWenpUBeAEHHbIX
$aKTopoB HeaocTaTouHO, Aabbl NpU3HATL KPUM-
TOBAJIIOTY 3/IEKTPOHHBIMU AeHbraMn No caeayto-
MM OCHOBAHUSAM:

Bo-nepBbiX, OAHUM M3 BAKHEWULIMX OTAMYUI
ABAAETCA TO, YTO AS1A MOSYYEHUA KPUNTOBANIOTDI
Yy cybbeKkTa OTCyTCTBYeT HeobxoAuMOCTb npea-
BAPUTENbHO NPeOCTaBUTb GUATHbIE AEHEXHble
CpeacTBa Ha CYET TOW UK MHOM GUHAHCOBOW Op-
raHM3aumMm BbINOAHSAOLWY GYHKUMIO onepaTopa,
MHO KaK HaM yKe M3BECTHO KpWMMTOBantoTa Ao-
6bIBaeTCA NyTEM NPOLLeCcCa MallHMHIA, UM B XO4e
COBEPLUEHHOM CAENKM MO NOKYNKe UAK obmeHa.

Bo-BTOpPbIX, KaK Mbl 3Haem NpaBoBas NpMposa
6€e3HaNNYHbIX, SNEKTPOHHbIX AEHEr, a TaKXKe KX
pa3sHoOBMAHOCTEN MMetoT cyrybo 0bA3aTenbCTBeH-
HYIO MpUpoAy, TEM BPEMEHEM KaK B onepauumax
C KpMNTOBa/tOTON 06A3aHHOE M0 BOBCE OTCYT-
CTBYET.

B-TpeTbux, KpUNTOBA/ItOTa HE OrpaHUUYNBAETCA
dYHKUMelN ucnonHeHns obAsaTeNIbCTB Nepes Tpe-
TbMMM IMLLAMMU, @ CNOCOOHA BbICTYNATb TOBAPOM,
cB06OAHO ObOMeHMBaeMbIM Ha NpeAHa3HaYeH-
HbIX 417 TaKMX ONepaunii naoLwagKax.

Pestomnpysa Bce BbILEN3NOMKEHHOE MOCKO/b-
Ky, HallMM 3aKOHOZATENIbCTBOM OAETCS Jerasib-
Haf AePUHUUMA SNEeKTPOHHbIX, Ge3HaNUYHbIX
M Ha/NMYHbBIX OEHEr, CO BCEMW MPUCYLMMU UM
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NPW3HaKam, a KpMNTOBa/atoTa BBMAY CBOEW 3KO-
HOMMYECKOM U tOPUAMYECKOM NPUPOAbl HE COo-
OTBETCTBYET YCTAHOB/IEHHbIM B 3aKOHE MNpW3Ha-
Kam, paLMOHaNbHO BEPHbIM ByaeT NpU3HaTb, YTO
KPMNTOBA/IOTA HE MOXET No4NagaTh Nog, Npasom
PEeXXMM 3NEKTPOHHbIX AEHer U AO0/KHA MMETb
nHoe obocobneHHOe NpaBoOBOE perynpoBaHme.

KpunTtoBanioTa Kak 6e340KymeHTapHan LeH-
Has 6ymara u ee COOTHOLIEHUE C UHBIMU 3J1EeK-
TPOHHbIMMK 06bEKTaMM.

B nutepaType BCTpeyatoTcA NO3ULMKN OTHece-
HUA KPUNTOBaNIOTbl K KaTeropuu 6e3goKymeH-
TapHbIM LEeHHbIM Bymaram. Tak B COOTBETCTBUMU
c1.129 TKPK 6e340KyMEHTAapHbIMU LEHHbIMM
6yMaramu ABAAIOTCA LleHHble Bymaru, BbinyLeH-
Hble B 6e300KymeHTapHol ¢popme (B BUAE COBO-
KYMHOCTW 3/1eKTPOHHbIX 3anuceit). B ct. 130 FKPK
yKa3blBaeTCA, YTO MOATBEPXKAEHMEeM MpaBa Ha
6e300KYMEHTAPHYO LLEeHHYO Oymary asnaetca
BbIMWCKA CO CYeTa, OTKPbLITOro B LENAX ee y4yeTta
y npodeccMoHaNbHOIo Yy4aCTHMKA PbIHKA LEHHbIX
6ymar, KOTopblii YNOJIHOMOYEH Ha PerncTpaumio
CAENoK C LeHHbIMW Bymaramu B COOTBETCTBUU C
BbIZAHHOM eMy INLEH3NEN NN B COOTBETCTBUM C
3aKoHOZATeNbHbIMM akTamu Pecnybnnkm Kasax-
cTaH[4].

MonoxeHna o 6e340KYMEHTAPHbIX LEHHbIX
bymarax, n3noxeHHbix B 'K PK B HbIHeLLHel pe-
OAKUMKM, He NOo3BONAIOT OTHECTU KPUMTOBAIOTY
K OAHHOWM KaTeropum ob6bekTos, Mo caeaytowmm
OCHOBaHMAM:

Kak mbl y»Ke 3Haem, co3gaHne KpMnToBaatoThl
He COMPOBOXAAETCA KAaKMM-TMOO LOKYMEHTaNb-
HbIM 0GOPMIEHNEM B BUAE PELLIEHUSA O BbIMUCKE,
N MMeeT CBOt cneunduryeckyto cuctemy obopm-
NleHuA 6e3 Nosy4yeHus Toro UM MHOTo NOATBEPK-
OaloLero AOKYMeHTa/IbHOro akTa, 3TO NpMBOAUT
Hac K BbIBOAY O TOM, YTO OTCYTCTBYET INLO OTBET-
CTBEHHOE 3a UCNOMHEHME, KOTOPOe Dbl 3aKpena-
NIoCb B KAaKOM-N1Mb60 AoKymeHTe. B uenom npoue-
Aypa nepepayn KpMnToBaalOTbl OT OAHOMO /MLA
K APYromy He NopoXzJaeT ANA ero y4aCTHUKOB
Kakux-n1Mbo 06s3aTenbCTBEHHbIX MpaB. B Kasax-
CTAaHCKOM 3aKOHOAATeNbCTBE TaKKe OTCyTCTByeT
aKT, KOTOPbI Obl OTHOCKM/T KPUNTOBANIOTY K 6e3-
[OKYMEHTapPHbIM LieHHbIM Bymaram, Tem cambiMm
rocyZapcTBo MMNepaTUBHO YCTAaHOBMIA CTaHAAPT
NPU3HAHMUA LEeHHbIX bymar. Takum obpasom no
dbopmanbHbIM NpU3HAKaM KPUMTOBAMIOTY C/IOXK-
HO OTHECTM K KaTeropum 6e340KYMEHTaAPHbIX
LEeHHbIX bymar.

Takke Mbl 3Haem, 4TOo 6e340KyMeHTapHble
LUeHHble Bymarn moryT BbiTb TOJIbKO MMEHHbIMY,
a UX yyeT npeanonaraet obAsatenbHoOe Hannuune
dopmanbHbIX NpPaB, KakK U UCMOAHUTENA OTBET-
CTBEHHOTIO 33 y4eT M KOPPEKTHOCTb OTPaXKeHMA
onepauni, Kak NpuMep TaKMM OTpaXKeHnem ans
LeHHbIX bBymar siBnaeTca y4yet perncrpatopa. Mo-
CKO/IbKY TexHosiormsa 610KYeliHa 3anporpammu-

poBaHa TaK, YTO He npeaycMaTpuBaeT eaAnHOro
ornepaTopa, BBMAY 3TOr0 TOYHOCTb OMepauuit ra-
paHTUpPYeTCs CaMMMM Y4aCTHMKaMK, B CBOO oYe-
pefb OTHOLIEHUS MEXy YY4aCTHUKaMK CTposTcA
Ha dmnayumapHbIx Hayanax. CTouT OTMETUTb U TO,
yTo nepegaya UMOPOBLIX NPaB OCYyLLECTBAAETCA
MOJIHOCTbIO AHOHMMHO, a pacnopsaXeHue noa-
TBEpXKAaeTcs KpunTorpadmyeckum metogom [12,
c.179].

BaxkKHO oTmeTuTb 1 cnoBa akagemuka A.U. Ca-
Be/beBa: KOAHMM M3 OCHOBAaTE/IbHbIX topuaunye-
CKUX MPEenATCTBUN OTHECEHUA KPUNTOBAAIOTbI K
LeHHbIM Bymaram, asnseTca ToT GaKT, YTo Kpun-
TOBas/IlOTa CNOCOOHA AennTbcAa A0 HGEeCKOHeYHo-
CTW, KOr4a KaK MakKeT LeHHbIX bymar B KOHEYHOM
uTore AoOXoAMT K CBOEMY MUHMMANbHOMY KOU-
yecTBy bGymar, KOTOpbIi HEBO3MOXHO MOAENUTb
Ha yactm» [13, c.142]. B noaTeep*aeHWe Bbllle-
N3/10XKEHHOr0, CTOUT OTMETUTb, YTO HA KPUNTOBA-
JIIOTHbIX BMpPXKax, Nonb30BaTeENM MOTYT Npuobpe-
ct1 0.00000001 6UTKOMHA.

Cnepyowm BaxKHbIM GaKTOPOM ABASETCA U
TO, UTO KPUNTOBANIOTY B OTINYME OT Be300KYMEH-
TApPHOW LEHHOM Bymarn BO3MOXHO (GaKTMUYECKMU
YHUUYTOXKUTb, MyTeM nepesBoga No/Nb3oBaTeslem
KPUNTOBANOTbI HA HECYLLECTBYIOLWNIM INEKTPOH-
HbI KOLWenekK, YHUUTOXUTb Be340KyMeHTapHYyo
LeHHyto Bymary He NpeAcTaBAAETCA BOSMOMKHbIM.

TakMm 06pasom, mMbl MPUXOAUM K BblBOAY O
TOM, YTO KPMUMTOBANIOTA HE MOXKET NPU3HABaTbCA
6e340KyMeHTapHOM LUeHHOW Bymaroi no Kasax-
CTaHCKOMY Mpasy.

MoAaBoaa UTOT, HY>KHO CpaBea/IMBO OTMETUTb,
YTO KPUMNTOBANIOTY C/IOXKHO PacCMaTpPMBaTb Yepes
NPU3My MMEIOLLMXCA NPaBOBbIX PEXXNUMOB, BBUAY
Toro $akTopa, YTO HW OAWMH M3 CYLLECTBYHOLIUX
NpPaBoOBbIX PEXMMOB TEOPETUYECKU HE MONKET
NoAXOANTb KO BCEM TEXHMYECKMM U dopmasib-
HbIM NMpPM3HaKaM KPMUNTOBANOTbI, B AeNCTBUTE/b-
HOCTM TaK MM MHAYe CXOXECTb KPUNTOBA/IOThI C
BblLLENPUBEAEHHBIMW OOBbEKTAMM TPAXKAAHCKUX
npaB MMeeTcs, OfHAKo Mpu rMyboKom aHanuse
CYLLHOCTHOE coAepyKaHne BUAUTCA PasHbIM.

O6wwme BbIBOADI.

Ncxoas U3 M3N0XKEHHOTO Bblle MOXHO chop-
MY/INPOBATb CleAytoLMe KpaTK1e BbiBOAbI.

1. KpunTtoBantoTa He noaxoAuT K YyXKe u3-
BECTHbIM MPABOBbIM pPEXMMaM, U HE MOXKET
KBanMOUUMPOBATLCA KaK AEHbIU, 3/1EKTPOHHbIE
AeHbrn, 6e3goKyMeHTapHble LeHHble bymaru.

2. B pamkax gencrtsytoLLel peaakumnm Mpax-
[AHCKOro Kogekca PK KpuntoBantoTa HE MOXKeT
NMPWU3HaBaTbCA BeLLblo, NMOCKOMbKY He obnapaer
MaTepPUanbHOCTbIO, @ TAKXKE MMEET CBOM C/IOXKHO-
CTU NMPUMEHEHUA K Hel TPagMLUNOHHbIX CPeacTB
3aLUMTbl BELWHbIX NMPaB TaKUX KaK BUHAMKALMOH-
HbI UCK, 0BOCHOBaHHbIN Npobaemon oTyyKae-
HUA KPUNTOBANIOTbI C ONpeae/eHHbIX 3/IEKTPOH-
HbIX KPUNTOBAIIOTHbIX KOLLIE/IbKOB.
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3. MNpu naeHTUdUKaALUUM KPUNTOBANIOTbI Kak
06beKTa rpakAaHCKoro npaea, BbIABAAKTCA MHO-
¥KecTBO NpobsieM K OTHECEHMIO ee K KOHKPETHOMY
06bEKTY, MOCKO/bKY MO 3aKoHoAaTenbCTBy Pecny-
6/1MKM KasaxcTaH, OTHECTM KPUMTOBAIOTY K onpe-
AENeHHOMY OB6bEeKTYy HEBO3MOMXKHO B CUY YHU-
KaJIbHOCTM NPUPOAbI KPWUMNTOBA/OTbI,U3BECTHbIE
NpaBoBble PeXMMbI, He MOTyT abCONOTHO TOYHO
NoAXOAWTb NOA, YHUKANbHOCTb MPU3HAKOB Kpun-
TOBa/tOTbl, MHBIMM C/IOBAaMM KPWUMTOBaAOTa CO-
yeTtaeT B cebe NPM3HAKM MHOTMX O6EKTOB rPasK-
[JaHCKMX Mpas, HO B MOJIHOW Mepe He COOoTBET-
CTBYET HM O4HOMY U3 HUX.

4. Ha paHHOM 3Tane, Korga 3akoHopaTtenb
n3bpan CTpaTernio «BbIKUAAHWUA» U MPOBEPKMU
¥KM3HecnocobHocTn GeHoOMeHa  KpuMTOBanto-
Tbl, PalLMOHabHEE BCErO MPU3HATb BELLHOE CO-
AepXaHue npaB BnAajesnblLa KpPUNTOBaOTbl M
OTHECTU ee KaK MUHUMYM K KaTeropumu «apyroe
MMYLLECTBO» MNPeayCMOTPEHHOM [paxAaHCKMUM
KOZEKCOM, a NPaBOBOE Pery/iMpoBaHue HaLenuUTb
B PaMKM NPaBOBOro pexKMma Bellen, Takoin noa-
X0, B paMKax AeNCTBYOLWEro 3aKoHoAaTe1IbcTBa
BO3MOXEH, NYCTb 1 ByaeT Bbi3blBaTb KOJNUIUN U
CNopbl OTHOCUTENIBHO MX NPABOBOrO PEXKMMA Ccpe-
OV topuanyeckoro coobuiectsa.

10.

11.

12.
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M. MyxXnauHKbI3bl
CTyAeHTKa 3 Kypca Bbicweid WKonbl NpaBa «9ainet»
Kacnuiickoro o6uectBeHHOro yHMBEpCUTETa,
Pecnybauka KasaxcraH, r. Aamarbl

HayyHsili pykosodumerns — [anuHckas 0.B.,
K.}0.H., 0CCOUUUPOBAHHbIU npogheccop

Boicwel wKosnbl npasa «30inem»

Kacnulickoeo obwiecmeeHHo20 yHUBepcumema,
Pecnybnuka KazaxcmaH, 2. Aamamei

NOHATUE OTOBOPA: CPABHUTE/IbHO-NMPABOBOW AHA/IU3
B KOHTEKCTE KASAXCTAHCKOIO U AHI/TMCKOIO NMPABA

AHHOTauuA

B flaHHOW CTaTbe aHaIM3NPYETCSA NPABOBOM PEXUM A0TOBOPA B KOHTEKCTE PAa3/IMYHbIX CUCTEM NpPaBa.
PaccmaTpumBaeTca NOHATMA AOTOBOPA B KA3aXCTaHCKOM M aHI/TIUACKOM NpaBe, BbISBAAKOTCA MX KAOYEBbIE
0C06EHHOCTU. BblparkatoTca oTae/IbHble MHEHWUA CMeunanmcToB 06 onpeaeneHnn NOHATUA JOrOBOpPa,
TaK JKe NPoUCXoAMUT CPaBHEHME KNacCUPUKaLLMM AOTOBOPOB, B KOTOPbIX OTPAXKEHbI PA3IMunNA MeXAY
POMAHO-TEPMaHCKOM M aHIN0-CAKCOHCKOM NOAXO4aMM K Knaccudukaumm u onpegeneHunto Gopm.
Ha ocHOBaHMM aHanM3a ocobeHHOCTEN NPOBOAMTCA CPaBHEHUE, B XOA4e KOTOPOro ycTaHaB/MBatOTCA
CXOXKECTWU U PasIMYnM NOHATUA LOrOBOPa B CUCTEME KAa3aXxCTaHCKOrO M aHIIMMCKOro npasa.
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M. MyxuauHKbI3bl
Kacnuit KoFampapbiK yHUBepcureTi
«Dpinet» Mofapbl KYKbIK MeKTebiHiH, 3 Kypc cTyAeHTi,
KasaKcraH Pecny6aukacbl, Anmarbl K.

LWAPT TYCIHITI: KASAKCTAHADbIK, }XOHE AFbI/ILLbIH KYKbIK KOHTEKCTIHAETI
CANbICTbIPMA/bI-KYKbIKTBIK TANOAY

AHpaTna

Byn MaKanaga sapTypAi KYKbIKTbIK XKylenep KOHTEKCTIHAE WapTTblH, KYKbIKTbIK PeXUMI TangaHaabl.
LLapTTbiH, Ka3aKCTaHAbIK 3He afblilWbiH KYKbIfbIHAAFbl YFbIMAAPbl KapacTblpblaagbl, ONapAblH,
Heri3ri epeKkweniktepi aHbIKTanaabl. LLUapT yFbiMbIH aHbIKTay Typasibl MamMaHOApAbiH, XKeKe nikipaepi
alTblNaAbl, COHbIMEH KaTap LWapTTapAblH, *KiKTenyiHe CanbICTblpy acanagbl, OHAA LWAPT HblCaHbIH
AHbIKTAY MEH XiKTeyreKaTbICTbl POMaHO-TepMAH/AbIK }KaHe aHI/10-CaKCOHAbIK KO3KapacTap apacbliHAafbI
alblpMalLbINbIKTap KepceTineni. EpeKkweniktepai Tangay HerisiHAoe CanbICTblpy Kyprisineai, oHbIH
GapbICbiHAA Ka3aKCTAaHAbIK aHEe afbl/IlWblH KYKbIK XYMECIHAEr WapT YFbIMbIHbIH, YKCACTbIKTapbl MeH
alblpMmallbINbIKTapbl benrineHea;.

TyiiHgi ce3pep:LwapT, *Kannbl KYKbIK, PUM KYKbIfbl, XKiKTey.

M. Mukhidinkyzy
third year student of Adilet Law School,
Caspian Social University,
the Republic of Kazakhstan, Almaty

THE CONCEPT OF A CONTRACT: A COMPARATIVE LEGAL ANALYSIS IN THE CONTEXT OF
KAZAKH AND ENGLISH LAW

Abstract
This article analyzes the legal regime of the contract in the context of various legal systems. The
concepts of contract in Kazakh and English law are considered, their key features are identified.
Separate opinions of experts on the definition of the concept of a contract are expressed, and there is
also a comparison of the classification of contracts, which reflect the differences between common law
and civil law systems approaches to the classification and definition of forms. Based on the analysis of
the features, a comparison is made, during which the similarities and differences of the concept of a

contract in the system of Kazakh and English law are established.
Keywords:contract, common law, Roman law, classification.

[oroBop, Kak BaXkHaa COCTaBNAOLWAA YacTb
UMBUANCTMKKN, TpebyeT ocoboro u Komnaekc-
HOro mM3yyeHuda. B nepsyto ovepeab 3TO onpe-
henaetcA COBPEeMeHHbIMWU 3KOHOMWUYECKUMMU
OTHOWEeHNnAMN, BO3HUKaOWMMUN MmeXAay CTpa-
HaMM C CUCTEMaMM KOHTUHEHTaIbHOro 1 obuwe-
ro npasa. BaxXHO BbIABAATb U HAXOAUTb NOAXOA,
K perynvpoBaHuio ocobeHHOCTEN AoroBopa B
O@HHbIX MPaBOBbIX CeMbAX ANA AOCTUMNKEHUA
MaKCMMa/lbHO BbITO4HbIX yCﬂOBVIVI Y4aCTHUKOB
NnpaBoOTHOWeEHMA. [lMomumo 3Toro,npaBoBas
KoHUenuua gorosopos bbina paspaboTaHa He B
Hallem CTONIeTUK, a ABNAETCA O4HUM U3 CTapei-
LWKMX UHCTUTYTOB MMPA, MOITOMY K ero aHanusy
CTOUT noaxoauTtb, npuberas K MCTOKAM: KOH-
TpaKTam B pPUMCKOM Mpase.

LenbloHacToswen cTaTbM ABAAETCA onpeae-
NleHne MoHATUM A0roBopa B HALMOHANIbHOM M
AHTIMICKOM NpPaBe, COOTHOLLEHMWE U BbIIBNEHUE
CXOXKeCTU W PasNMYMi, a TaK¥Ke npoBefeHue

aHa/M3a MeXA4y HblHEWHUM onpegeneHuem u
onpeseneHMem 4OroBopa B pPUMCKOM Npase.

MoHaTue AoroBopa B Ka3axCTaHCKOM Npase.

KasaxcTaHcKoe rpakgaHcKoe 3akoHoaaTeNb-
CTBO COAEPKUT onpeaeneHme NOHATUA [OroBO-
pa, copepKauweeca B 378 ctatbe [parkgaHCKoro
Kogekca PK: «goroBopom npusHaeTca cornawe-
HWe ABYX UM HECKOJIbKUX 1L, 06 YCTaHOBAEH MM,
U3MEHEHUWN WX MPEKPALLEHUN TPAXKAAHCKUX
npas 1 o6s3aHHOCTEN». TePMUH «40TOBOP» YNo-
TpebnseTca B rparkAaHCKOM 3aKOHOAATE/NbCTBE
PK B pasiinuHbIX 3HaYEHUSAX: lOPUANYECKNI daKT,
Ha OCHOBaHMM KOTOPOro BO3HWKaeT obAsaTesb-
CTBO; CaMO 3TO A0roBopHOe 06A3aTenbCTBO; A0-
KYMEHT, KOTOPbIM 0pOPMJIEHO AOrOBOPHOE 061-
3aTeNbCTBO.

JoroBop BbICTyNaeT KaK lopuamyecknin ¢akT,
Ha OCHOBE KOTOPOro BO3HWKAeT, U3MeHAeTCA Uan
npekpalaeTca npaBooTHoweHne. CnegoBaTenb-
HO, JOrOBOP ABNAETCA OAHUM U3 OCHOBAHUI BO3-
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HUKHOBEHWSA TPaXKAaHCKUX NPaB U 06s3aHHOCTEN
[1].

Hale 3aKoHOZATeNnbCTBO COAEPMKWUT AOCTa-
TOYHO MOJIHOE OnpeaefieHne A0roBopa, nNpea-
ycmaTpuBasa npasa U 0683aHHOCTM CTOPOH OTHO-
WEHWIA, CPOKK, a TaKKe onpeaenseTt oTae/bHble
BMAbl 4OTOBOPA, KaXKA0MYy M3 KOTOPbIX MNOCBALLe-
Hbl OTAe/IbHbIe INaBbl B [PaXkAaHCKOM KogeKce.

Ha ¢opmmnpoBaHmne goroBopHoro npaea B Ka-
3axcTaHe NoB/AUANO OFPOMHOE BAUAHUE PUMCKO-
ro npasa. [lpeBHue pumasHe KBaamoduumMposanu
O0roBop no

1) npaBoBOM 3awmTe:

®  KOHTPAKTbl — ZOrOBOPbI, UMEIOLLLME UCKO-
BYIO 3aLLMTY B CBA3M C UX NPU3HAHUEM;

®  MaKTbl — HepOpPMasbHble COrNALIEHUS, He
MMetoLLMEe MCKOBOW 3aLLMUTbI, O4HAKO CryCcTs Bpe-
MA onpeaefieHHble U3 HUX MOYYMAN NPOoLeccy-
aNbHYO 3aLWMTY;

2)  KOJINYyecTBY CTOPOH:

®  OAHOCTOPOHHMe —06A3aTeNbCTBO B TaKUX
KOHTPAKTax BO3HWKaN0 ANLLb Y OAHOM U3 CTOPOH;

®  [BYCTOPOHHME —MO KOTOPOMY CTOPOHbI
B3aMMHO npuobpeTatoT npasa 1 06s3aHHOCTH;

3) ero ¢opme:

e BepbanbHbLIN — OPUANYECKYIO CUAY Ta-
KMe KOHTPaKTbl NpMobpeTanm npy NnponsHeceHnn
onpeseneHHbIX CoB;

®  NIMTTEepPasnbHbIA — KOHTPAKTbI, COCTaB/EH-
Hble B GOpMe NMMCbMEHHOTO aKTa;

4)  MOMEHTY HacTynaeHus 06a3aTeNbCTBa:

®  peasbHble — 065A3aTENbCTBA BO3SHUKANN Y
CTOPOH B CBA3M C nepegayeit sewm. MNpumepom
MOMKET C/IYKUTb 3aem (mutuum), B KOTOPOM 3a-
MMopatenb nepefaeT 33aEMLUMKY OEHEXKHYIO
CYMMY UM UHble BeLLm B cOBCTBEHHOCTL € 0653a-
TE/bCTBOM 33EMLLMKA BEPHYTb UX;

®  KOHCeHCyasbHble — 06A3aTeNbCTBA BO3-
HUKaNN Yy CTOPOH C MOMEHTA JOCTUKEHUA COrna-
cus.

[aHHble onpegeneHna n knaccuduKkauma Ha-
XOOAT OTPAXKeHMe B Ka3axCTaHCKOM MNpaBe [0CTa-
TOYHO BbIPaXeHHO. MMEHHO Y PUMJIAH Mbl Hay4u-
JINCb CTPOTOM M YyNopAa0YeHHOM KnaccupurKaLmm
dopm gorosopos [2].

MoHATHe AoroBopa B aHMMIICKOM npase.

B aHmMICKOM npaBeforoBop— 3TOCOrNalle-
HWe, nopoxaatowee 06A3aTeNbCTBa, KOTOpPblE
UCMONHAIOTCA WMAWUMPU3IHAOTCA 3aKOHOM. Bbonb-
LWMHCTBO AOTOBOPHbIX MONOXKEHWUN PErYANPYIOTCA
npeuefeHTHbIM NPaBOM, @ AOIOBOP YacTo Npea-
cTaBnAeT cobon obellaHme YTo-TMBO UCNONTHUTD.

B 06uem npase cyLecTByeT 3 OCHOBHbIX YC/10-
BMA ANA 3aKNHOYEHUA KOHTPAKTA:

(1) cornaweHwne;

(ii) poroBopHOE HamepeHue;

(iii)BcTpEUHOE YOOBNETBOPEHME.

MepBbIM yCcNOBMEM KOHTPAKTa fABAAETCA TO,
YTO CTOPOHbI AO/MKHbI MPUATUK COMNALLEHMUIO.

CumnTaeTca, cornaleHune AOCTUrAeTCs, Korga oaHa
CTOpOHaZenaeT npeasioXKeHne, KoTopoe NPUHU-
MaeTca Apyroi cTopoHoi. Mpu npuHaTUMpelue-
HUS O TOM, AOCTUIN JIN CTOPOHbI COMNALLEHUS,
cyabl byayT NPUMeHATb 0O EKTUBHDIN KPUTEPUIA.

Obuwee npaBW/IO 3aKAOYAETCAs B TOM, YTO
KOHTPaKTbl MOTyT 3aKtodaTbCss HeodULMaNnbHO;
6ONbLWMHCTBO KOHTPAKTOB MOrYyT ObITb COCTaB-
JIeHbl YCTHO, @ B HEKOTOPbIX C/ly4Yasx BooblLe He
TpebyeTca yCTHOTO WAM NUCbMEHHOTO obLeHwMA.
Takum obpasom, HeodpuuManbHbI 0bmeH obe-
LWAHMAMM BCE eLle MOMKeT BblTb TaKMM e 0ba-
3aTe/IbHbIM U IOPUANYECKU AENCTBUTE/IbHBIM, KaK
NMUCbMEHHbIW KOHTPAKT. Cyl,ecTBylOT YCTaHOB-
JIeHHble 3aKOHOM UCK/II0YEHUA U3 3TOro Npasuna.
Hanpumep:

(1) apeHga Ha cpok bonee 3 neT AOMKHA
6bITb 0hOpPMIEHA aKTOM: 3aKOH O COBCTBEHHOCTU
1925 ropa, pasgenst 52, 54(Law of Property Act
192);

(1)  6ONbLIMHCTBO A0roBOPOB O MNPOAANKE
AN OTUYKAEHUU [LONN B 3eMie LOMKHbl ObiTb
"3aKntoveHbl B nNUcbMeHHOM ¢opme': 3aKoH o
cobcTBeHHOCTH (Mpoumne nonoskeHma) 3akoH 1989
roga, pasgen 2(Law of Property (Miscellaneous
Provisions) Act 1989);

(1)  rapaHTUIiHble JOrOBOPbI AO/IXKHbI ObITh
noATBEPKAEHbI B MUCbMEHHON dopme: 3aKOH O
MolleHHuYecTBe, pa3gen 4(Statute of Frauds) [3,
c.5].

JoroBopbl B aHIIMIACKOM NpaBe CoAep KaT ABa
BMAA YCNOBUNA:

Express terms (sBHble yc10BuMA)— 3TO Te, KOTO-
pble CTOPOHbI MU3/I0XKWAN B CBOEM COFNALUEHUMU.
CTOpOHbI MOryT 3adUKCUpPOBATL CBOE COr/lalle-
HUWe 1, cnefoBaTeslbHO, YC/IOBUSI CBOETOKOHTPAK-
Ta bonee yem B O4HOM AOKYMeEHTe. ITU YCNOBUA
MOTYT BbITb BK/IKOYEHbI MYTEMCCbIJIKA B KOHTPAKT;
(Hanpumep, Korga KOHTPaAKT COCTaBASAETCA B CO-
OTBETCTBUM COCTAHAAPTHbIMM YCIOBUAMM, Pa3pa-
60TaHHbIMW COOTBETCTBYIOLLLEN TOPrOBOM acCoLM-
aumen). Unn KOHTPAKTMOXKET cofepKaTbcs B 60-
lee Yem Of4HOM [OKYMEHTE, [AaXKe eCnu OfMHU3
HUX NPAMO He CCblNaeTca Ha Apyro (Hanpumep,
CAENKN, KOTOPbIe 3aK/14YaloTCa B pamKax "reHe-
paNbHOrO KOHTPaKTa" , MpuM 3TOM KaxAablii pas
npw 3aKAOYEHUN OTAE/bHOFO KOHTPAKTa 0popM-
NAeTcA OTAeNbHbIM JOKYMEHT). 34ech B reHepab-
HOM KOHTpaKTe m3naraetca 60/1bLIMHCTBOOCHOB-
HbIX YCNOBMWIA, Ha KOTOPbIX CTOPOHbI 3aKato4atoT
COENKM, B TO BPEMA KaK HEKOTOPble KOHKPETHble
YCNOBUSA— LeHa, CPOKM AOCTAaBKM U T.4. — OroBa-
puBalOTCA B MHAMBMAYANbHbIX KOHTPaKTax And
KaXKOOMKOHKPETHON caenku. BrkatoyeHue 6es
NPAMOW CCbIJIKM 3aBUCUT OTHAaMeEpPEHUs CTOPOH,
onpefeneHHoro B COOTBETCTBUN C OO BEKTUBHbBIM
Kputepuemcornawenua(3, c. 7].

Implied terms (nogpasymeBaemble yCn0OBUS)
— KOHTPAKT MOXET COAEPKATb YCNOBUS, KOTOPbIE
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NPSAMO HE YKasaHbl, HO KOTopblenoapasymeBatoT-
cs 16O NOTOMY, UTO CTOPOHbI HAMEPEBaIUCh 3TO
caenaTb, 1Mbo B cMAy 3aKoHa, MBO B CUAyobbl-
yan[3, c. 7].

AHanus U cpaBHeHUe J0rOBOPOB B KOHTEKCTE
AHIMMIACKOro U Ka3axcKoro npaea.

B oTanuMe OT Ka3axCTaHCKOro A0roBOPHOro
npaBa, A0 HaCTOALLEro BPEMEHW [OroBOpHOE
npaBo AHIIUKU, @ UMEHHO common law He ToNbKO
He KogMdUUMPOBaAHO, HO BOOOLLE HUKAK He Cu-
CTeMaTU3NpPoBaHO. Bce MHCTUTYTbI AOrOBOPHOIO
npaBa AHIUK Pa3BUBAINCL, INAaBHbIM 0bpasom,
B npouecce cyaebHoM NPakTUKK, NpU OTCYTCTBUU
Jlera/ibHOro onpefeneHus Aorosopa Kak npaso-
BOM KaTeropuu. lNog 4OroBOpOM B aHIIMMNCKOM
npaBe NoHUMaeTcs obellaHue (promise) nnum pag,
obelaHnin, cHabKeHHbIX MCKOBOW 3aWMTOM, TO
ecTtb obelwaHnii, 3a HapylleHMe KOTOPbIX 3aKo-
HOM YyCTaHOB/IEHa CaHKUuA. M3 Takoro onpege-
NleHuA cneayet ABa BbiBoAga: 1) MU0, KOTOpomy
yTO-TO HbIN1I0 06ELWAHO, NPU HEUCNONHEHMN 0be-
LLAHWA CTAHOBUTCA KPeaUTOPOM M MMEET NpaBo
Ha UCK, 1 2) aaHHoe obellaHne MMeeT NPaBoBOoW
XapaKTep 4ns Avua, AaBlero Takoe obelaHue,
co3gaeT topuanyeckyto obasaHHOCTb U genaet
ero goNXHUKom[4].

MosiBNeHne TaKkoi HeobblYHOM NPaBOBOM KOH-
CTPYKLUMU, KOTOpasa HOPUCTaM KOHTUHEHTA/IbHOM
LWKONbI MpaBa, CKoOpee, HAaNOMMHAET OAHOCTO-
POHHIOI CAENKY, UCTOPUKU aHINIUACKOTO rpaK-
[AAHCKOro npasa oTHocAT K XIV Beky[4].

K KoHuy XV BeKa cyapbl obliero npasa cranm
npusHaBaTb, YTO ecAn AnUo, Aasan obellaHue,
NPWHANO Ha ceba 0683aTeNbCTBO B 0OMEH Ha Ka-
KOM-NMB0O 3KBMBANEHT, NpeacTaBAAOWMA Cybb-
EeKTUBHYIO LLeHHOCTb A1A A0NXHMKa, TO B c/yyae
HEMCNO/IHEHMA OHO 06A3aHO BO3MECTUTb Kpeau-
TOpY YObITKK, BbI3BaHHblE HEMUCMNONAHEHUeM obe-
LWaHHoro. Tak Bbls10 MONOXKEHO HAYa 10 Pa3BUTUIO
dyHAAMEHTaIbHOM AOKTPUHbBI QHI/IMMCKOrO A0ro-
BOPHOrO NpaBa — AOKTPMHbI BCTPEYHOTO Y40BeT-
BopeHua (consideration)[4].

ObellaHne B rpaXkaaHCKOM 3aKOHOA4ATE/IbCTBE
PK npeacrtaBnneTt coboit MHUUMATUBHOE HaMepe-
HUWe N1La coBepLIUTL B Byayliem onpeaenieHHble
OEeNCTBMA AN BO3AEPHKATLCA OT UX COBEpPLUEHMUS
B NO/Ib3y MW B UHTEpEecax ApYrux Auu, obasbiBa-
toLLLasn cuaa Kotoporo obecneymBaeTca 3aKoHoAa-
TENbCTBOM WN CAENKOoM. Henb3s BbiBECTU 06LMne
npaBuaa, PaBHO NPUroAHble A1A Pa3HbIX CTPaH U
HapoaoB, Mo MoBogy 06fA3bIBaAlOWEro 3HAYEHUS
obewanHual5].

ObeLaHnto B rpaKaaHCKO-MPaBOBOM CMbIC/e
CBOWMCTBEHHbI ONpeeneHHble MPU3HAKKU, OTCYT-
CTBME XOTA 6bl OAHOrO U3 KOTOPbLIX AULIaeT obe-
LLaHWe 3HaYeHus opugmyeckoro dakra. Mepsbiii
NpU3HaK — MHULUMATUBHbBIN XapaKTep obeLllaHuns.
HenocpeacTBeHHbIM MMNYyAbCOM ObelaHusa AB-
NAITCA BHYTPEHHUE MOTMBbI 06eLatoLLero, a He

peakums Ha AencTBuA apyrux anu,. He umeert 3Ha-
yeHusa obelwaHuns oteeT «ObelLaro» Ha BOMPOC
«Obewwaewb NN Tbl caenatb 3To?». IT0 — corna-
CMe Ha caenaHHoe npeg/ioxKeHue. Bropoi npwu-
3HaK — HanpaBAeHHOCTb Ha byayllylo peanunsa-
LUMIO cogeprralumxca B obelwaHmm ycnosuin. Tpe-
TUI — 3aKpenIeHHOCTb 06A3aTe/IbHOro 3HAYEHUSA
obellaHnA B 3aKoHOAATeNbCTBE UK caenke [5].

Mpumepom TpeTbero Npu3HaKka B KasaxcTaH-
CKOM [OroBOPHOM MpaBe sBAAeTcA obellaHua
AapeHusn B byaylwem. ObewaHne 6e3Bo3mesgHO
nepeaaTb KOMy-M60 Bellb AU UMYLLECTBEHHOE
npaBo Mbo ocBob6oAUTb KOro-nMbo oT Mmylle-
CTBEHHOM o06s3aHHOCTM (obellaHWe JapeHus)
Npu3HaeTcA [AOrOBOPOM [AAapeHUs W CBA3bIBaeT
obewaswero, ecnn obellaHne caenaHo B Haa-
nexauen ¢opme (NyHKT 2 ctatbm 508) n copep-
YKUT AAICHO BbIPaYKEHHOE HaMepeHWe CoBepPLINTb B
byayuiem 6e3Bo3mesaHy0 nepenavy Bewm Mau
npaBa KOHKpPeTHOMY inuy ambo ocsoboanTb ero
OT MMYLLLECTBEHHOM 06A3aHHOCTU[6].

Knaccudumkauma [OroBopoB B aHIIMIACKOM
npaBe HOCUT YUCTO GOPMasbHbI XapaKTep, B OC-
HOBHOM, OPUEHTMPOBAHA Ha 3anpPoCbl NPAKTUKK
M NOTOMY He ABAAETCA NONHOW UAM UCHepnblBa-
lolen, Toraa Kak Knaccudmkauma OOroBopoB B
Ka3axCTaHCKOM rnpaBe fABAseTcA Honee passep-
HYTOM M MOCTPOEHA Ha PA3/IUYHbBIX KPUTEPUSX U
B MaKCMMa/IbHOM CTeNeHM packpbiBaeT Haubonee
cneumodmyeckme ocobeHHOCTU OTAENbHbIX BUA0B
rpakAaHCKO-NpaBoBbIX 4OroBOposB [7].

foBopsa 06 0cobeHHOCTAX KnaccuduKaumm ao-
roBOPOB B aAHIMCKOM MpaBe, Mpexae BCEero,
cnenyeT CKasaTb O TOM, YTO 3Ta KaaccubuKauma
CYLECTBEHHO OT/MYaeTcA. B yacTHOCTU, OCHOB-
HbIMW BMZAMM [OOrOBOPOB, NPU3HABAEMbIMU
NPaKTUKOW, ABNAIOTCA CAeaytowme:

1) poroBopbl No pelueHuto cyga (contracts of
record);

2) dopmanbHblegorosopsl (formal contracts,
contracts by deed) nnpoctoiennnHedopmanbHbl-
eporosopbl (informal or simple contracts);

3) ABHO BbIpaXeHHble [0roBopbl (express

contracts) M nogpasymeBaemble  O0roBOpPbI
(implied contracts)
4) poroBopbl  MUCMONAHEHHble  (executed

contracts) U A0roBopbl, NoA/exKalme UcnoaHe-
Huto (executory contracts) [8, c. 46-62].

Hapagy c aTum BCTpevaloTca M Apyrue Knac-
cuduKaLmMm. B 4acTHOCTW, BblAENAOT BCEro TPU
rpynnsl 4OroBOPOB:

I. JloroBopbl Mo pelueHnto cyda (contracts of
record) (4oroBopbl MO peLleHuto cyaa - 3To 0bs-
3aTeNbCTBa, BO3HMKaloWwme Anbo M3 cyaebHoro
peweHuns (judgement), nMbo M3 dakTa NpusHa-
HUA 0653aHHOM CTOPOHOM 0653aTeNbCcTBa B Cyae
(recognizance);

Il. ®opmanbHbie gorosopsbl (formal contracts,
contracts by deed) (aorosop 3a neuyatbto (contract
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under seal, deed) - 3T0 BOneusbvABNEHME NUL3,
COoBepLUEeHHOE B MMCbMEHHOMN popme, nognmncaH-
HOEe MM C MPUIOKEHMEM ero neyatu n nepeaaH-
HOe Apyromy nuuy);

I1I. HebopmanbHble MAM NPOCTbie AOrOBOpPbI
(informal or simple contracts), HocAwmMe MHOraa
HaMMeHOBaHME «C/NOBECHbIX [0r0BOPOBY WU
«0roBOPOB Ha YecTHOM csioBe» (parol contracts),
XOTAl OHM MOTYT 3aK/04aTbCA U B MUCbMEHHOM
¢dopme [7, c. 57-58].

O6wue BbIBOAbI

TakmMm 06pasom, B Xofie NPOBeAEHUA CPABHU-
Te/IbHO-NPaBOBOro aHa/In3a BbiABAAETCA bonblie
Pa3INUUN, HEKENN CXOMKECTU MEXIy A0rosopa-
MM B Ka3axCTAaHCKOM M aHrIMMACKOM npase. fp-

KUM OT/IMYMEM ABNSETCA PEryMpoBaHMe: Kasax-
CTaHCKOe A0roBOpPHOE NpaBo KoandULMPOBAHO,
TOrAA KakK aHIMIACKOe NPaBo He TONIbKO He Koau-
dMLMPOBAHO, HO M HE CUCTEMATU3INPOBAHO.
Moaxos K KnaccuouKaLmu LOTOBOPOB TaKkKe
pas/iMyeH: KaK y»Ke YNOMWHANOCb, Knaccuduka-
LMA [OroBOPOB B aHIIMMCKOM MpaBe ropasao
OrpaHUYeHHee: OHa He ABNAETCS NONHON, B OT/IN-
YUK OT KA3aXCTAHCKOro NpaBa, B KOTOPOW Kiaccu-
durKaLuma AaBnAeTCcA 4OCTaTOYHO pa3BepHyToOM[7].
B cBA3M € pa3nnYHbIMM NPABOBLIMU CEMbAMMU,
noAaxoA4amu K onpeaeneHnto NoHATUI U Knaccu-
bUKauMn, a TaKKe 3aKOHOZATENbHOrO peryau-
poBaHMA, NPOBJAEMATUKA B AHIIMIACKOM M Kasax-
CTQHCKOM [J0FOBOPHOM MpaBe Pas/InNyHbI.
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YOK 347.1

3.B. Hapgupos, A.E. Pawmnposa
CTyAeHTbl 3 Kypca Bbiclwien WKoabl NpaBa «94iner»
Kacnuiickoro o6uectBeHHOro yHMBEpPCUTETA,
Pecnybauka KasaxctaH, r. Aamarbl

Hay4Hsili pykosodumesns —Hecmeposa E.B.,
K.}0.H., dCCOYUUPOBAHHLIU npogeccop

Boicwel wkosnbl npasa «30inem»

Kacnulickoeo obwiecmseHH020 yHU8epcumema,
Pecnybnuka KazaxcmaH, 2. Aamamel

BEKTOP PA3BUTUA TPAKAAHCKOIO 3AKOHOAOATE/IbCTBA
B PECNYB/IUKE KA3AXCTAH

AHHOTaumA

B paHHOM cTaTbe Mbl PACCMOTPMM HEKOTOpble acneKTbl MOAEPHM3ALMU  TParKAaHCKOro
3aKoHoaaTenbcTBa Pecnybankm KasaxctaHHa OoCHOBaHUM BHeceHHoro B anpene 2022 r. B8 Maxuanc
MapnameHTa PK npoekta 3akoHa PK «O BHecCeHUW W3MEHEHWI U [OMOJAHEeHUN B HEKOoTopble
3aKoHoAaTeNbHble aKTbl Pecnybnmku KasaxctaH no Bonpocam COBEPLUEHCTBOBAHMUA FPaKOAHCKOToO
3aKOHOAATENbCTBA».3aKOHOMPOEKTOMNpeayCcMaTpuBaeTcABHeCeHMeNonpaBoKkB1l1l3akoHoAaTebHbIX
aKTOB, B TOM uYmncne 4 KogeKkca, obliee KOAMYeCTBO Npeasiaraemblx NONPaBOK cocTaBnseT 41 cTaTbio.
Huke 6onee nogpobHO ByayT paccCMOTPEHbI TaKMe acreKTbl, Kak NpesaoroBopHas OTBETCTBEHHOCTb U
HOBbI BMA, 4OTOBOPA — AOTOBOP 3CKPOY.

KnioueBble cnoBa: 3aKOHOMPOEKT, meperosopbl, A06pocoBecTHOCTb, 06A3aTeNbCTBO, AOrOBOP
3Kcpoy.

E.B. Haaupos, A.E. Pawmnaosa
Kacnuit KoFampablK yHUBepcUuTeTi
«9ainet» orapbl KYKbIK MeKTebiHiH, 3 Kypc cTyaeHTTepi,
KasaKcraH Pecny6aukacbl, AAmarbl K.

KA3AKCTAH PECNYB/IUKACbIHAAfbI ASAMATTbIK 3AHHAMAHbBbIH AAMY BEKTOPbI
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AHpaTna

Byn makanaga 6i3 2022 Kbinfbl cayipge KP MapnamenTti MaxiniciHe eHrisinreH «KasakctaH
PecnybnunKacbiHbIH, Keibip 3aHHaMasblK aKTifiepiHe a3amMaTTblK, 3aHHaMaHbl KeTingipy macenenepi
GoWblIHLLIA ©3repicTep MeH TONbIKTbIPYAap eHri3y Typasbl» KP 3aHbIHbIH, obacbkl HeridiHae KasakcTaH
PecnybnMKacbIHbIH, @3aMaTTblK 3aHHaMaCbIH aHFbIPTYAbIH, Kelbip acneKkTinepiH KapacTblpambi3. 3aH,
}obacbimeH 11 3aHHaManbIK aKTire, OHbIH, iWiHAe 4 KOAEKCKe TY3eTyNep eHri3y Ke34ereH, YCbIHbIbIN
OTbIPFaH Ty3eTynepaiH *annbl caHbl 41 6anTbl Kypahabl.TomeHae WapTKa AENiHri »Kayankepuinik
YKOHEe WapPTTbIH ¥KaHa TYPi — 9CKPOY LWAPTbl CUAKTLI aCNeEKTIIep TObIFbIPaK KapacTblpblnaTbiH 6onaapl.

TyniHaji ce3gep: 3aH XKobacbl, Keniccesgep, afanaplk, MiHAETTEME, SKCPOY LLAPTbI.

E.V.Nadirov,Y.E.Rashidova
third year students of Adilet Law School,
Caspian Social University,
the Republic of Kazakhstan, Almaty

VECTOR OF DEVELOPMENT OF CIVIL LEGISLATION IN THE REPUBLIC OF KAZAKHSTAN

Abstract
In this article, we will consider some aspects of the modernization of the civil legislation of the
Republic of Kazakhstan on the basis of the draft Law of the Republic of Kazakhstan «On Amendments
and Additions to Some Legislative Acts of the Republic of Kazakhstan on the Improvement of Civil
Legislation» submitted to the Majilis of the Parliament of the Republic of Kazakhstan in April 2022.
The draft law provides for amendments to 11 legislative acts, including 4 codes, the total number of
proposed amendments is 41 articles.Below, such aspects as pre-contractual liability and a new type of

contract - escrow contract will be discussed in more detail.
Keywords:draft law, negotiations, good faith, obligation, escrow agreement.

Co pHA obpeTeHMA HE3aBUMCMMOCTM Hallew
CTPaHOM MAET YCOBEPLUEHCTBOBAHME 3aKOHOLA-
TeNbHOW 6asbl NyTem pPa3paboTKM HOBbIX 3aKO-
HOZATe/IbHbIX AaKTOB WM BHECEHUA U3MEHEHWN
B AeNcTBYyloLLee 3aKOHO4aTeNbCTBO. KoHuenuwma
paccmaTtpuBaemoro npoekTta 3akoHa PK «O BHe-
CEHUM U3MEHEHUA N AOMNONHEHUI B HEKOTOpPbIE
3aKoHoZaTenbHble aKTbl Pecnybankm KasaxcraH
Mo BOMPOCAam COBEPLUEHCTBOBAHMA IParkAaHCKO-
ro 3akoHogaTenbCTBa»npeAanonaraet, NOMUMO
npoyero, NpeaocTaBseHne CybbeKkTam rpaxaaH-
cKkoro obopoTa 6onblielt cBo6oAbl C LMPOKUM
MCMNONb30BAHMEM MPUHUMMNE AUCIO3UTUBHOCTU
nyTem yTouyHeHUs HopM ParKAaHCKOro Kogekca
PK v paga Apyrvux akToB rpaxKAaHCKOro 3aKOHO-
OaTenbCTBa.

[naBHOe NpaBuKO, KOTOPbLIM, KaK NpeacTaBaA-
€TCA, HY)KHO PYKOBOACTBOBATLCA NPWU BHECEHUM
MOMpaBOK  BrpaXAaHCKoe 3aKOHO4ATe/NbCTBO
— 3TO COXpPaHeHMe OCHOBOMO/AraloLMX MPUH-
LMMOB YaCTHOIO MpaBa U paclMpeHne BO3MOXK-
HocTel AanAa ux 3bGEeKTUBHOroO MNPUMEHEHMUA.
[aHHbI noaxon, nomoxkeT B bOyayliem CoKpa-
TUTb HEOBXOAUMOCTb BHECEHUA AaNbHENLLUX, He
BCErga KOHLENTYaNbHbIX MU3MEHEHU n obecne-
yntb 3ddeKTUBHOE GYHKUMOHMPOBAHWE paHee
UMEIOLLIUXCA HOPM.

3anonHAa npobenibl HaUMOHANbHOIO 3aKo-
HOAATeNbCTBA, aHa/M3MPYyEMbIA 3aKOHOMPOEKT
BblAENSET YeTblpe HanpaB/ieHUs BHOCUMbIX MoO-
NPaBOK, TAaKUX KakK:

- COKpallleHMe MMNepaTUBHbIX NpeanucaHuii
3aKOHO4ATENbCTBA O AOrOBOPAX M CBeAEHUE MX
TONbKO K HEOBXO0AMMOCTU 3aLUTbl 0OLLECTBEH-
HbIX U FTOCYAapPCTBEHHbIX MHTEPECOB;

- YCOBEpLUEHCTBOBAaHWE MPaBUA AOrOBOPHOM
rpakAaHCKO-NpaBoBOM OTBETCTBEHHOCTM C Le-
/b0 Pa3BUTUS KYNbTYpPbl AOrOBOPHbLIX OTHOLIE-
HWIA;

-BBeAEeHWe npaBun O NPeaaoroBOPHON OT-
BETCTBEHHOCTM (cornalleHue o nopsake BeaeHus
neperoBopoB, KOTOPbIM MOTYT BbITb yCTaHOB/E-
Hbl obLMe npaBuia UX BeAeHMA, NocneacTBuA
HapyLWeHUs KOHOMAEHUNANBHOCTM, MONYYEHHON
B XO4e NeperoBopos U ap.);

- BBEAEHME MNOHATUA 3aBepeHus ob obcTon-
TeNbCTBaX, UMEIOLLMX 3HaYEHMe NPU 3aKNI0UEeHUN
porosopa (Hanpumep, Npu NIOXKHbIX 3aBEPEeHUAX
06 OTYyKJaEeMOM TOBape, KOHTpPAreHT MOXKeT
B3bICKaTb YObITKWU, NMPUUYMHEHHbIE 3TOM JIOKHOM
nHbopmaumen);

- peryanpoBaHMe HOBbIX BWMAOB AOrOBOPOB
(areHTCcKMI 1M gorosop acKpoy)[1].

Mbl OCTaHOBMMCS Ha aHanuW3e npeanosara-
eMbIX K BBEAEHWIO B OTeYeCTBEHHOE 3aKOHOoAa-
TeNbCTBO Hanbosiee MHTEPECHbIX, Ha Hall B3rnA4,
HOBE/IN O NPeAaoroBOPHOM OTBETCTBEHHOCTU U
[0roBOpe 3CKpPoy.

MpeaaorosBopHas OTBETCTBEHHOCTb

YunTbiBas aencteytowme npobenbl U Hepo-
CTaTKM B Hallem Trpa*KAaHCKOM 3aKoHoAaTe/b-
CTBe, 3aKOHOZATENEM B paMKax 3aKOHOMPOEKTa
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npeasiaraeTcA BBeAeHWe NpaBua o Npesaorosop-
HOM OTBETCTBEHHOCTW. MNonaraem faHHoe npeg-
NIOXXeHMe BecbMa CBOEBPEMEHHbIM W Heobxo-
OVUMBIM ON1A pacLIMPEHMNA CNeKTpa NPUMEHEHMA
rpa)kA4aHCKO-NPaBoOBOro  nMpuHUMna pobpoco-
BECTHOCTW, KOTOPbI A0NKeH 3dPeKTUBHO pabo-
TaTb He TOIbKO B NMPOLLECCe OCYLLECTBEHUA cybb-
EeKTUBHbIX rpaxaaHcKkmx npas (cT. 8 K PK), Hou B
pamMKax npoueayp 3aKA0YEeHMA KOMMEPCAHTAMMU
rpa*AaHCKO-NPaBOBbIX JOrOBOPOB.
MeperoBopbl U cornawieHne o nopsake Be-
AEeHNA Neperosopos
3aKOHOMPOEKTOM BBOAMTCA MOHATUE COrNa-
LWeHWA O nopAgKe BeAeHUA NeperoBopos, KOTO-
pbIM MOTyT BbITb YyCTaHOBNEHbI 06LWMe npaBua
X BeAeHMA, NOCNeACTBUA HapyLleHWA O0roBo-
peHHOCTEN WM KoHbMAeHLManbHOCTU UHopma-
LK, NOSYy4EHHOM B XOA4e NeperoBopos.

B KauyecTBe NpMmepa MOXKHO NPUBECTM COra-
WeHWA O nopAgKe BeAeHMA NeperoBopos, KOTO-
pble COCTaBNAOTCA NPU BeAEHUN NEPEFOBOPOB O
3aK/IIOYEHUM KPYMHbIX MHBECTULMOHHbBIX UMK dU-
HaHCOBbIX KOHTPAKTOB.

B cOBpeMEeHHOM TpaXAaHCKOM 3aKOHOAa-
TenbctBe PK OTCYTCTBYIOT MONOXKEHUA, peryanpy-
toLLMe NOPAJOK BeLEHMA NMEPEroBOPOB, a TaKXKe
npeaycmaTpuBatoLLe OTBETCTBEHHOCTb 33 HeJo-
6pocoBecTHOe BeaeHWe NoA06HbIX Neperosopos.
9TO co34aeT HeKoTopble TPYAHOCTU B onpeaene-
HUM [O6POCOBECTHOCTU MOBEAEHWUS KOHTpareH-
TOB Ha CTaZAnKM MEepPeroBoOpOB O 3aK/OYEHUUN [0-
rosopa.

B MpaxaaHckom Koaekce (aanee — MK) PK mbl
MOKEM HalTW! NONOXKEHME NYHKTA 4 CcTaTbu 8, KO-
Topoe rmacut «lpaxpaHe u puagmuyeckne nnua
OOJIKHbI AEeNCTBOBATb NPU OCYLLECTBAEHUN NPU-
HaZneXawmnx um npas Ao6POCOBECTHO, pasym-
HO W cnpaBegAMBo, cobntofas cogeprkalimecs B
3aKoHO4ATeNbCTBe TPeboBaHWA, HPABCTBEHHblE
NPUHLMMbI 06LLEeCTBa, @ NpeAnpUHUMATENN TaK-
e npasuna AeN0BOM STUKN» [2].

OpfHaKo BCTaeT BOMPOC O TOM, ABNAETCA /1M Be-
OEeH1e MeperoBopoB OCYLLECTBAEHMEM FpaXKaaH-
CKmx npaB? o BCcel BUAMMOCTH, HET, TaK KaK Ha
CTagMmnBeaEHNA NMEPEroBOPOB HUKAKUX CybbeK-
TUBHbIX NPaB M 06513aHHOCTEN y CTOPOH elle HeT,
OHM NNLLb HAaxo4ATCA B npouecce npuobpeTeHuns
3TUX CaMbIX NpaB 1 0basaHHocTe. MoaTomy pop-
ManbHo-topugmyeckn n. 4 ct. 8 TK PK He oxBa-
TbiBAeT noBefeHMe cybbeKTOB B NMePEroBOpPHOM
npouecce.

CaHKLMA 3@ HapyLleHWe nNpuHumMna gobpoco-
BECTHOCTM nponucaHa B NyHKTe 7 ctatbu 8 K PK,
COrNacHoO KoTopomy «B cnyyae HecobntopeHus
TpeboBaHMN, NPeayCMOTPEHHbIX MyHKTaMn 3 — 6
HaCTosLLElM CTaTbM, CyA4, MOXKET OTKA3aTb /MLy B
3aLMTe NPUHASNENKALLEro eMy npaBa» [2].

M.K. CynelimeHoB B cBoeM cTaTbe «[lpeanoro-
BOPHbIe OTHOLWeHMA» nuweT: «CBoboAHbIe Nepe-

roBOpbl peryanpytotca AtobbiMn U3 3TUX BUAOB
COUManbHbIX HOPM (Hanpumep, HOPMbI MOPaK,
o6bl4aeB U T.M.), HO He MPaBOBbIMU HOPMAMM.
MpaBo He BMeLIMBAETCA B 3TW OTHOLLEHWSA, OHO
roBOpUT: BeguTe MeperoBopbl, CornawanTech
WAWN OTKasblBalTeCb, HUYEro BamM 3a 3TO He Oy-
AeT. MpaBoBble OTHOLIEHUS HAYMHAIOTCA TaMm, rae
33aKOHOM YCTaHaB/IMBAETCA Kakaa-1nmbo obasaH-
HOCTb». ITO OTpayKaeT AeNCTBYIOLLEE NOJIOXKEHUE
B rpakAaHCKO-NpaBoBOM Teopun KasaxctaHa, oa-
HaKo, AaHHOE NO/IOXKEHME AN MOMXKET USMEHUTb-
€S BHECEHMEM PACCMATPUBAEMbIX U3MEHEHUIN U
pononHennii B TK PK [3, c. 1].

B pamKkax HOBOro 3aKOHOMPOEKTa 3aKOHOAa-
TeNb PaCCMATPUBAET BO3IMOXKHOCTb BK/IIOYEHUA B
'K PK HoBOI cTaTbu 394-1.

Cmamea 394-1. [Nepez2ogopbl O 3aKAOYEHUU
dozosopa

1. lpaxcdaHe u topuduyeckue auya ceobo0HsI
8 nposedeHuu rnepe2os8opos O 3aKaYeHuU 0o-
2080pd, CAMOCMOAMEsIbHO Hecym pacxoobl, ces-
30HHbIe € Ux nposedeHuem, U He omee4yarom 3da
mo, Ymo coenaweHue He docmuaHymo.

2. Bped, npu4vuHeHHbIli HedobpocosecmHbl-
mu delicmsusmu rpu nposedeHuu rnepe208opos,
goamew,aemcs 8 MopsAoKe, nNpPedycmMompeHHOM
cmameeli 921-1 Hacmosujezo Koodekca.

3. CMopoHbI Mo2ym 3aK04UMeb coz2naweHue
0 rnopsAdke sedeHus rnepe2osopos. Takoe coena-
weHue Moxem KoHKpemu3uposames mpebosa-
Hus K 0obpocosecmHomy 8e0eHUI0 Nepe2o8opos,
ycmaHasnuesame nopsao0oK pacnpedesneHus pac-
X0008 Ha sedeHue repez2osopos, npedycmampu-
80Mb r7amMy 3a 0MKA3 om repe2o8opos U UHble
nodobHoele npasa u obszaHHocmu. CoenauweHue
0 rnopsAoKe 8e0eHUs repe2osopos Moxem ycma-
Hasausames HeycmoliKy 3a HapyuweHue npeodyc-
MOMPEeHHbIX 8 HEM MOA0HEeHUU.

Ycnosus coenaweHus o nopsaoKe eedeHus
nepea2o8opos, 02pPAHUYUBAIOWUE OMBEMCMBEH-
Hocmb 30 HedobpocosecmHsle Oelicmsus cmo-
POH coznaweHus, npedycMmompeHHyto cmameel
921-1 Hacmosuwezo Kodekca, HuymoxcHoi[1].

[aHHaa Hopma B obwen yactm K cospact
BO3MOXHOCTb MpeaycMOTpeTb W pPeryinpoBaTb
00653aHHOCTb Y4aCTHMKOB NepPeroBopoB AeNCTBO-
BaTb 4OOPOCOBECTHO M pernameHTUPOBATL COMNa-
LeHMA o nopAaKe BeAEHWUA NeperoBopos, B KOTO-
PbIX MOTYT YyCTaHABAMBATbLCA Pa3/INYHbIE NpaBuaa
nX BeAEHWA, YCNOBUE O 3anpeTe Ha BedeHue na-
pannenbHbIX NePeroBopos C TPETbUMMU INLLAMU B
TeYyeHMe YCTAHOB/IEHHOTO B TaKOM COM/allEHUN
CpOKa BeAeHWs NeperoBopoB (Tak HasbiBaemoe
ycnosmMe 06 3KCK/O3MBHOCTM MEeperosBopos),
BHECEHWe NaTbl 3@ BbIXog M3 neperosopos 6e3
paLMOHa/IbHbIX 3KOHOMMUYECKMX PE30HOB, KOH-
dunaeHuUManbHOCTb MOJIyYEeHHON B Xo4e mepero-
BOPOB WHbOPMALMM, NOCNEACTBUA HapyLUeHMUA
KOHPUAEHUMANBHOCTU, NOPALOK PACKPbITUA UH-
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dbopmaumm, obAsaTenbcTBa B TeyeHue onpese-
JIEHHOTO CpPOKa He HayMHaTb KOHKYpMUPOBaTb C
[ApYyrol CTOPOHOM B C/ly4ae CpbiBa NeperoBopos
Ha CTaguu nocnae npenocTaB/eHUA 3TON Apyron
CTOPOHON KOHOMAEHUMANbHON MHbOPMAUUM O
CBOMX HOY-Xay, UCMNONb3yeMblx B BMU3Hece, U T.1.

Mo Takomy cornaleHunto y cTopoH byaert Bos3-
MOHOCTb MpeaycmoTpeTb 06A3aHHOCTL MO
ynnaTe HeYCTOMKM B C/ly4ae HapyLleHMa YCTaHOB-
JIeHHbIX B TAaKOM COMIalleHUN NPaBuUA BeAEeHUA
neperoBopoB. ITO NO3BOJIUT HaM co3aaTtb B Ka-
3axCTaHe BbICOKYH MPaBOBYIO KyNbTypy BeAeHMs
MeperoBopoB, a TaK¥Ke MNO3BOMUT Y4YACTHUKAM
neperoBopoB M3bexaTb yObITKOB B OyayLLeM.

Cnepyet npu 3TOM MMeTb B BUAY, YTO 3aKpe-
nneHHbIl cT. 380 MK PK npuHumn ceoboabl aoro-
BOpa MO3BO/IAET 3aMHTEPECOBAHHbLIM CybObeKTam
n 6e3 ocoboro o Tom ykasaHusa B KogeKce 3aKknto-
yaTb nogobHble cornaweHua. Ho Ha npaKTuke
OHM MPaKTUYECKM He BCTPEYAlOTCs, B TO BPeMS
KaK cnopbl, CBA3aHHblE C MOCAEACTBUAMU Hemo-
6pOCOBECTHOrO BeAeHWs MeperoBopoB, MMET
MecCTo, 0COBEeHHO, Korga Takue neperoBopbl Be-
AYTCA Mexay NpeacTaBUTENAMM Ka3axCTaHCKOro
6u3Heca ¢ HepesnaeHTamu. MNoaobHble HOBOBBE-
AeHuAa co3gaayT 61aronpuUATHLIN MHBECTULMOH-
HbIX KNAMMaT, a TakxKe gagyT 6onee cTabubHbIN
npaBoBoW GOH A5 3aKNOUEHUSA KPYMHbIX 40r0-
CPOYHbIX COrNaLleHnM.

OTBETCTBEHHOCTb 33 HeJ06POCOBECTHOE Be-

AeHune neperoBopos

Ha npaktuke HabnogaeTca MHOMKECTBO CAy-
yaeB, Korga CTOpPOHa, AelcTBylowas Heaobpo-
COBECTHO MpW BeAEeHUM MeperoBopoB, 3a4acTyto
CBOMM MNOBEAEHMEM CO343ET PUCKU BO3HUKHO-
BEHMA y A0OPOCOBECTHOrO KOHTPAreHTa 3Hauu-
Te/IbHbIX YObITKOB, KOTOPbIE, MO AENCTBYHOLLEMY
3aKOHOAATENbLCTBY, B3bICKATb HE MpeaCcTaBAAeTCA
BO3MOMKHbIM.

Ecnn 0bpaTuTbCa K MeXAyHapogHOMY Onbl-
Ty, TO MOXKHO NOAYEPKHYTb BECbMa NoJIe3Hble Ha
3TOT cYeT nonoxeHwua. Tak, Hanpumep B NPUHLM-
nax YHUOPYA 3akpensieHa 0643aHHOCTb CTOPOH
BeCTU cebsa BO BpeMa BeAeHMA Neperosopos Ao-
b6pocoBecTHO. B ctatbe 2.1.15 yKasaHo:

1. CmopoHa ce0600Ha nposooums nepezoso-
pbl U He Hecem omeemcmeeHHOCMU 3a Mo, Ymo
coenaweHue He docmuaHymo.

2. OOHAGKO CMOpPOHA, Komopas eedem unu
npeposigaem nepe2os8opsbl HedobpocosecmHo,
Asnaemca omsemcmeeHHoU 3a nomepu, Npuvu-
HeHHble Opyeoli cmopoHe.

3. HedobpocosecmHbIM, 8 YacMHOCMU, A8/15-
emcs ecmynaeHUe cmopoHoli 8 nepez2osopsl Uu
Ux npodosxeHue Npu omcymcmeuu HamepeHus
docmuub coenaweHus ¢ 0pyzoli cmopoHoli[4].

B KOMMeHTapuAX K AaHHOW cTaTbe gaeTcs no-
AICHEHWE TepMUHa «ybbITKOB» - «OmeemcmeeH-
HOCMb CMOPOHbI 30 HedobpocosecmHble repe-

2080pbI 02paHu4usaemca yuepbom, npuvyuHeH-
HbIM Opyeoli cmopoHe (n.2). UHbIMuU cnosamu,
nomepneswas CMoPOHA Moxem Mosy4umse 803-
meujeHue pacxo0os, MOHECEHHbIX et npu nepe-
2080paXx, U MOXem nosay4ume KOMMIEHCAYuro 3a
ympamy 803MOMCHOCMU 3AKA4YUMb Opy20l 0o-
2080p C MpembUM AULOM (MAK Ha3bieaemblli om-
puyamersbHsili 002080pHbIU uHMepec). OOHAKO
OHa 1o obwemy npasusay He Moxcem Mosay4umeo
8o3MelweHue 8b1200bl, KOMOPY OHA umerna bbl,
ecnu 6ol nepsoHavanbHelli 0o2o080p bbin 8ce-
MaKu 3aKA4eH (MaK Hasbieaemsili oxuoaemsili
(expectation) unu nonoxcumernsHsili (positive) 0o-
2080pHbIli UHMepec). TosbKo ecsiu CMopoHbI Mps-
MO o02080punu 06a3aHHOCMb 006pOCO8ECMHO
secmu rnepezosopbl, OHU MO2ym UCMO0/b63080Mb
ece npedocmasnfaemsle UM 8 Cay4ae HapyweHus
0ozo8opa cpedcmeaa npasosoli 3auumel, 8K/H0-
4yasa npaso mpebosame €20 UCMOAHEHUA».

Mbl nonaraem KOHCTPYKTUMBHbIMMpeaaarae-
MO€e 3aKOHOMPOEKTOM pacliMpeHne npuHUMna
[06pOCOBECTHOCTU, 3aKpenieHHoro B cTaTbe 8 MK
PK, 1 ero pacnpocTpaHeH1e Ha NpeasoroBopHble
OTHOLUEHWA KOHTpAreHToB, 4YTobbl /MLa, BCTyna-
tolLMe B NeperoBopsbl, 6ol 06s3aHbl BECTU cebn
[06pPOCOBECTHO M He MPUYMHAAN CBOMM MOBeE-
AeHveM ybbITKM Apyr Apyry Ha CTaguu BeAeHuA
NMeperoBopoB O 3aK/AOYEHUWU AOroBopa.A ecnu
3TO BCE-TaKM Npon3onaeT — 4Tobbl Takme yObITKK
3pPEeKTMBHO KOMMEHCUPOBANMUCh.

B cBA3K C 3TMM B 3aKOHOMPOEKTe npeanara-
etcs BBecTu B rmasy 47 OcobeHHol yactu MK PK
HOBYlO CTaTbto 921-1, B KoTopoun Tpebyetca obo-
3HAUYUTb OTBETCTBEHHOCTb 3a HefobpocoBecTHoe
nosefeHMe Npu BeAeHUM NeperoBopos. B paH-
HOM cTaTbe MpeanonaraeTcs yKasaTb Mcyepnbl-
BatOLWMI NepeyveHb Cy4aeB HeJ0bpPOCOBECTHOIO
noBeAeHns, a TaKKe BBECTM NPaBUIO O KOMMEH-
cauMu HeraTMBHOIO MHTepeca MoTepnesLlUero u3
Hay4yHOM AOKTPUHbI KasaxcTaHa [5].

Cmames 921-1. OmesemcmeeHHOCMb 34 8peod,
npu4uHeHHsbIl HedobpocosecmHbIMU Oelicmeus-
MU npu NposedeHuUU nepe208opos 0 3aKA0YeHUU
0ozosopa

1. Bped, npuvuHeHHsbIl HedobpocosecmHbl-
mu delicmsusmu npu rnposedeHUU rnepe2o8opos
0 3aKnawyeHuu 002080pa, MoOAEH UM B03Me-
WeHUro AUYyoM, NpuvyuHuswWum speod, 8 obveme,
npedycmompeHHoOM nyHKmom 2 Hacmosuwel
cmameou.

HedobpocosecmHbimu delicmausmu rnpu npo-
s8edeHUU rnepea2o8opo8 ABAAIMCA:

1) npedocmasneHue KoHmMpazeHmy 3ageoo-
MO HedocmoegepHol UHGopMayuu uau Hernpeo-
cmasneHue umerowelicas UHGpopmayuu, Komopas
8 cuny xapakmepa 002080pa 00X HA 6bimb 00-
sedeHa 00 ceedeHUss KOHMpPA2eHmMa;

2) packpsimue u (unu) ucronb3oe8aHuUe HeHao-
Aexawum obpa3om KOHUOeHYUanbHol UHpop-
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mayuu, rnosay4yeHHol 8 xole nepe2osopos O 3a-
KAto4eHuu 002080pda;

3) HeobocHosaHHOe npeKkpaujeHue nepe2oso-
po8 0 3aKa4YeHUU 0o2o80pa 00HOU U3 CMOPOH
fpu omcymecmauu Ha 3mo oxudaemo20 Hamepe-
Husa Opyaoli CMopPOoHbsI.

2. B pe3synbmame so3meweHUsA s8pedad, npu-
YuHeHHo20 HedobpocosecmHbIMU Oelicmeusamu
npu nposedeHuu nepeaosopos, nomepreswiuli
donxceH 6bimb mocmasseH 8 rnosnoxeHue, 8 Ko-
mopom oH HaxoduscsA bbl, ecnu 6l He acmynasn 8
nepeaosopbl ¢ HEA0HPOCOBECMHBLIM KOHMPA2EH-
mom.

Ybbimkamu, nodaexaujumu 803MeueHUro He-
dobpocosecmHoli cmopoHoli, Npu3HarmMcs pac-
X00bl, MoHeceHHble Opy2oli cmopoHoli 8 c8A3uU C
gedeHUEeM Mepe2080pP0o8 O 3AKAHYEHUU 002080-
pa.

3. MonoxceHua Hacmosuweli cmamesu 06 065-
30HHOCMU AUYa 803mMecmums 8peod, NPU4YUHeH-
Holli HedobpocosecmHbimMu Odelicmsusmu npu
nposedeHuu rnepe2os8opos O 3AKAHEHUU 0020-
8opa, He MPUMEHAIOMCA K 2paXOaHaM, Mpu3Ha-
saemMbiM nompebumenamu 8 coomseemcmauu ¢
3akoHoM Pecnybauku KazaxcmaH «O 3awjume
npas nompebumerneii»[1].

MoaobHble HOpMbI 3aKOHa ByayT NobyXaaTb
YYaCTHMKOB FparKAaHCKoro obopoTa K cocrase-
HWIO M NOAMMCAHUIO OTAE/bHbIX 40r0OBOPOB O Be-
AEeHUM neperoBopos, 0COHBEHHO B TaKux chepax
KaK CNOXHble MHBECTULMOHHbIE U KOprnopaTmB-
Hble KOHTPAKTbl, a TaKXe MO03BO/ATb MPWB/EYb
HeLo0bpPOCOBECTHOrO KOHTpareHTa K OTBETCTBEH-
HOCTU 33 MpPUYMHEHHble YObITKM NpU BeaeHUU
neperoBopoB. Kak BUAHO M3 NPOUUTUPOBAHHOM
BbllLe HOPMbI, K BUAAM HegzobpocoBeCcTHOro no-
BEAEHMA NPU BeLEHUU NEepPeroBopoB He OTHece-
HO OAHOCTOPOHHWE, NYCTb AAXKE HEOXWUOAHHOE
ONA KOHTpareHTa, NpepbiBaHWE TaKUX Neperoso-
poB. Mbl nonaraem Takoi Noaxon, NPaBUbHbIM,
BeAb NPUHLMN cBO6OAbI AOroBOpa 3alLMLLAEeT OT
MOHY)KAEHMA K 3aK/10YEeHUI0 AoroBopa. Bmecte
C Tem, OTBETCTBEHHOCTb (Hanpumep, B dopme
wTrpada) 3a BbIXOA M3 NeperoBOpPHOro npotecca
BMNOJIHE MOXET ObITb yCTaHOB/EHa CTOPOHAMK B
COrNalleHnmn o BeeHNUM NeperoBopos.

JAoroBop acKkpoy

Mepexons K BONpocy BBeAEHMA B OTEYECTBEH-
HOe rpakAaHCKoe 3aKOHOAATENIbCTBO HOBbIX [0-
FOBOPHbIX KOHCTPYKLMN, XOTENOCb Bbl OTAENbHO
OCTAHOBMUTbCA Ha HOBE/INAX, MOCBALLEHHbIX A0ro-
BOPY 3CKpoOy.

Mo [oroBopy 3CKpoy [AenoHeHT o0b6A3syeTca
nepefatb Ha [JAEMNOHUMPOBAHWE 3CKPOY-areHTy
MMYLLECTBO B LLeNIAX UCNOIHEHMA 0b6A3aTenbcTBa
[enoHeHTa No ero nepegave beHeduumapy, a
3CKpoy-areHT o06s3yeTca obecneynTb COXpaH-
HOCTb 3TOr0 MMYyLLECTBa U NepeaaTb ero 6eHedu-
LumMapy npy BOSHMKHOBEHWW YKa3aHHbIX B OrOBO-

pe OCHOBaHMUN.

MNoHATME [OoroBopa 3CKPOy OTCYTCTBYET B
OencTBytolem 3akoHogaTtenbctee. OgHaKo OH
dYHKUMOHMpPYET B cuay cBoboabl AoroBopa Uan
ncnonb3yetca Ha npaktuke. Mpu sTtom 3akoH PK
«O nnatexax M NaaTeXKHbIM cMcTeMax» npenyc-
MaTpPMBAET MOHATUE 3CKPOY-CYETA, MOA KOTOPbIM
NOHUMAETCA TEKYLLMI UK cbeperaTenbHblii CYeT,
OTKPbIBAEMbIN KNIMEHTOM Ha MMA TPeTbero amua
C OrpaHMYeHMem npaBa AAaHHOIO ML Ha COBep-
LWeHMe pacxogHbiXx onepauuii No HGaHKOBCKOMY
CYeTy A0 HACTYMJIEHUA UAWN BbINOJIHEHUA UM YC-
NOBUN, onpeaeneHHbIX KTMEHTOM.

CornacHo ctatbe 292 K, «McnonHeHne obs-
3aTeNbCTBa MOXKeT obecneynBaTbCsl HEYCTOMKOM,
3a/10roM, YAEP!KaHUEM MMYLLECTBA [AO0/KHUKA,
NMopy4ymMTENbCTBOM, FAapaHTMeN, 3343aTKOM, rapaH-
TUIAHBIM B3HOCOM M ApPYyrMMK cnocobamu, npea-
YCMOTPEHHbIMWU 33aKOHOAATENbCTBOM WM AOrO-
Bopom» [2]. CoOTBETCTBEHHO BBEAEHWME TAKOro
MexaHM3Ma obecneyeHns 06A3aTeNbCTB, Kak
3CKpOY, He MPOTMBOPEYUT AaHHOM Hopme. Mpu
3TOM HOpPMbl O A0rOBOpPE 3CKPOy npeanonara-
toTcA K BBeAeHuto B OcobeHHyto yacTb K PK, no-
CKO/NIbKY 3CKPOY — 3TO Pa3HOBMAHOCTb BO3ME3[-
HOM ycayru.

Cdepa npMmeHeHUss JaHHOM HOBEN/Ibl — 3TO
KPYMHble COENKU,CAENKN CAUAHUA U nornoule-
HUI, rae nmetroTca 6osbluMe PUCKK. Y CTOPOH no-
OOOHbIX COENOK Bcerga MNPUCYTCTBYET 3/1EMEHT
HegoBepuA. B TakMx cayyvasax BHegpeHue mexa-
HM3Ma 3CKpoy B cuctemy npasa Pecnybamku Ka-
3aXCTaH CHU3UT PUCKU MNOTEPU UAWN HEMOJIYYEeHMUA
OEHEXHbIX CpeacTB M MOBLICUT CTabWUIbHOCTb
obopora.

B MMpOBOI MpaKTWKe, B TaKMX CTpaHax Kak
CWA, lepmanua, Kutan, AnoHMA OaBHO LWIMPO-
KO pacnpocTpaHeHO MpUMEHeHne [A0roBopos
3cKkpoy. OH Hanbonee nssecteH B CoeaMHEHHbIX
LLTaTax B KOHTEKCTE MHAYCTPUU HEOBUNKMMOCTMU
(B yacTHOCTM, B MNOTEKe, rae UnoTeyHass Komna-
HMA OTKPbIBAET 3CKPOY-CYET ANA YynAaTbl Hanora
Ha MMYLLECTBO U CTPAXOBaHMA B TeYEHME CPOKa
[encTBma unoteku) [6].

B BennKobpuTaHUKM cyeTa 3CKPOY 4acTo Wc-
NMo/ib3ylTCA BO BpPemA CAEN0K C YacTHOW cob-
CTBEHHOCTbIO ANA XPaHEHUA AeHer KAMEHTOB
a[BOKATOB, TaKMX KaK AEeMN03UT, 40 TeX Nop, NoKa
caenka He 3aseplumtcal7].

Ecnv He yxoauTb ganeko, To Poccuinckan Pe-
Oepauma TakXe NpuHANA NaKeT HOPM O A0roBo-
pe ackpoy ¢ 1 uona 2014 ropa. Kpome TOro, B
lparkaaHckom Kopekce Poccuiickon depepaumm
NoABMICA HOBbIA WMHCTPYMEHT B3aUMOAENCTBUSA
MEXAY KOHTpareHTamu — J0roBop CYeTa 3CKPoy.
CornacHo cratbe 860.7 lpaxpaHckoro Kopekca
Poccuiickon ®egepaunm, «no AOroBopy cyeTa
3CKpoy OaHK (3CKpoy-areHT) OTKpbIBaeT chneuu-
afNbHbIM CYET 3CKPOY ANA y4yeTa U BNOKMpPOBaAHUA
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OEHEXKHbIX CPeACTB, NOYYEHHbIX UM OT BlafeNb-
La cyeTa (4enoHeHTa) B Lensx ux nepesayv apy-
romy nuuy (6eHedpuumapy) npm BO3HUKHOBEHUU
OCHOBAHWN, NPeayCMOTPEHHbIX AOrOBOPOM cye-
Ta 3CKpoy. paBa Ha AeHEeXKHble CPeacTBa, HAaxXo-
OALLMECs Ha CYeTe 3CKPOY, NpUHagNexaT aeno-
HEHTY A0 AaTbl BOSHMKHOBEHUS OCHOBAHWI ANA
nepefaym AeHexHbIX cpeacts beHeduumapy, a
nocne ykasaHHoM aatbl - beHeduuymapy. Pacnopsa-
KeHWe AeHeXHbIMU CPeacTBaMM, HaxoAALMMMU-
€Al Ha cyeTe 3CKPOY, OCYLLECTBAAETCA B NOPAAKE,
NpeaycCMOTPEHHOM HacToAWMM naparpapom»
[8].

OnbIT 3apybekHbIX CTpaH MOKa3blBaeT, YTO
aHaM3MpPyA BCE MMEIOLMEeca Ha [aHHbIA Mo-
MEHT Mepbl, FapaHTUPyOLWMe UCNONHEHNE 0bsA-
3aTeNIbCTB, MEXaHU3M, 3a/10}KEHHbIW B [OroBope
3CKPOY, AaeT BO3MOMHOCTb YYaCTHUKAM Tpak-

AaHCKOro 060poTa MakCMMasibHO rapaHTUPOBaThb
MCMNOJHEHME [OroBOPA U COKPATUTb COMYTCTBYIO-
LLMEe PUCKN.

Ha oCHOBaHWM BbILLEN3NOMKEHHOTO, pPeLLan aK-
TyasibHble NPOo6ieMbl COBEPLUEHCTBOBAHUSA FPaK-
[OAHCKOro 3aKOHOZATeNbCTBA, HApAAY C U3MEHe-
HMAMMK B MparkaaHckom Kopekce Pecny6amnkm Ka-
3axCTaH byayT 3aTPOHYTbl U MHbIE 3aKOHbI, B KO-
Topble NoTpebytoTca 3IMEHEHMUA U AONONHEHMSA.

B 6aukaiuee BpemsA NpeacToOUT LIMPOKOe
obcyKaeHMe NpPensIoKeHHOro 3aKOHOMPOEKT],
B pesy/ibTaTe KOTOPOro MoABATCA AeNCTBUTE/Nb-
HO 3¢ ¢deKTMBHbIE HOBE/IbI, KOTOPble paspeLuaT
MHOTOYMCNEHHbIE MPaKTUYECKMe npobiembl U
obecneyaT bnaronpuATHYO cpeay ANA AanbHel-
Lero pasBUTUS TPaAXKLAHCKOrO 3aKoHoZaTesNb-
cTBa.
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KNACCUOUKALUA BELLLEW B PUMCKOM MNPABE:
TENECHDBIE U BECTENECHDIE

AHHOTauuA

[aHHaA cTaTba paccmMaTpMBaeT COBPEMEHHble OObEeKTbl FpaKAaHCKMXNPAB C TOYKU 3PpeHUs
PUMCKOM KnaccudumKkauum Bellen Ha TenecHble U bectenecHble. B ctaTbe npuBeAeHbl Pas/inyHble
TOYKM 3PEHMA YYEHbIX OTHOCMTE/IbHO KOHCTPYKLMK «BecTesiecHol Belm». ABTOP OTMeYaeTrnosaBAeHne
HOBbIX 0O6bEKTOB rpaKAaHCKMX NPaB KaK CcolMasbHble aKKayHTbl, AJOMEHHbIE MMEHa, KPUNTOBatOTa
M T.4., KOTOPbIX MOXHO OTHECTM K KaTeropum «bectenecHbix Bewen». Ocoboe BHUMaHWE yaeneHo
NpaBoOBOM NPUpOAE COLMaNbHbIX aKKayHTOB, BOMpocam WX HacneaoBaHus. ABTop 060CHOBbIBaeT
HeobxoanmocTb f06aBeHMA YKa3aHHOM PUMCKOM KnaccudurKaLmMm BeLLer B HbIHELWHWI MpaXkaaHCKKUiA
Kogekc Pecnybinku KasaxcTaH, a TakKe NporHosmpyeT ee paboTocnobHOCTb B Noc/ieaytolee BpeMs.
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Byn MaKanafga asamaTTblK KYKbIKTapAblH, Kasipri 3amaHfbl 0ObEKTiiepi 3aTTapAblH, AeHeniK
YKoHe AeHeci3 60/bin pUMAiK XKiKTenyi TypfFbiCbiHaH KapacTbipbliadbl. MaKanaga «aeHecis 3aTTbiH»
KYPbIIbIMbIHA  KaTbICTbl fanbiMAAPAbIH, 9PTYpP/i  Ke3KapacTapbl bOepinreH. ABTOp aneyMeTTiK
aKKayHTTap, AOMEHAIK aTaynap, KPUNToBaNtoTa aHe T.6. CMAKTbl a3aMaTTblK KYKbIKTapAblH *aHa
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ONeyMETTIK aKKayHTTapAblH KYKbIKTbIK TaburaTbiHa, 0f1apAbl Mypara Kanablpy MacenenepiHe epeKile
Hasap ayaapbliagbl. ABTOP KosAaHbicTafbl KasakcTaH PecnybimKkacbiHbiH, A3amaTTblK KogeKciHe
3aTTapablH, KOPCETINreH PUMAIK KnaccudUKauMACbIH KOCY KarKeTTifiriH Herisgenai, CoOHbIMeH Katap
OHbIH, bonalaKkTa TMiMAiniriH 6oaxkanabl.

TyiiiHpi ce3pep: aeHeniK }KaHe AeHeci3 3aTTap, a3amMaTTblK KYKbIKTap 06beKTici, 6aranbl Karasaap,
KPUNTOBAtOTA, MHTEPHET aKKAYHT, PUM KYKbIFbl.
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CLASSIFICATION OF THINGSIN ROMAN LAW: CORPOREAL AND INCORPOREAL

Abstract

This article examines modern objects of civil rights from the point of view of the Roman classification
of things into corporeal and incorporeal. The article presents various points of view of scientists
regarding the construction of a " incorporeal thing". The author notes the emergence of new objects
of civil rights such as social accounts, domain names, cryptocurrency, etc., which can be classified as
"incorporeal things". Special attention is paid to the legal nature of social accounts, issues of their
inheritance. The author substantiates the need to add the specified Roman classification of things to
the current Civil Code of the Republic of Kazakhstan, and also predicts its usefulness in the future.

Keywords: corporeal and incorporeal things, the object of civil rights, securities, cryptocurrency,

Internet account, Roman law.

Mup He CTOMT Ha MECTe M C KaKAblM AHEM
NOABAAIOTCA HOBble TEHAEHLMW, HOBble TEXHO-
JIOTUM N NHbIE CUCTEMbI KOTOPbIE OKa3blBalOT BCE
60/blIOe BAMAHME Ha Halle obuiecTBo. B cBA3M
C MoZepHu3aLmelt o6LecTBa, 3TO BIMAHME OXBa-
TbIBA€T U COBPEMEHHYIO topucnpyaeHumnio. Tak,
aHaNM3npya pasBuUTUE FpaxKgaHCcKoro npasa PK,
Mbl 3aMeYaeM TO, YTO MNOABAAIOTCA HOBbIE U UHbIE
COBPEMEHHbIE 06BEKTbI rpaXKaaHCKMUX MpaBs, Ko-
TOPbIX CTOMT KAYeCTBEHHO PeryiMpoBaTb B Ha-
lwem 3akoHogatenbctee. O6 3TUX U3MEHEHUSAX
YNOMMHAET M3BECTHbIA Yy4yeHbi-npasosen C.C
AnekceeB:«Hayanu npoucxoauTtb O0BONBHO Cy-
LLLeCTBEHHbIE M3MEHEHMA B KIAaCCMYECKOM NpaBe
COBCTBEHHOCTW, MMEIOLEM BELLHYIO NpPUpPOoAY,
T.€. YC/IOBHO roBOp#, B BeLLHOM NnpaBe coObCTBEH-
HOCTU. B cBA3KM € TeHAEHUMEN K KOHLEHTpaumm
KanuTana, ero akuMoHepHbiMK Gopmamu, a Tak-
e B CBAA3M C Pa3BUTUEM «3HAKOBbIX», MUCbMEH-
HbIX cNocoboB PpUKCALUN PEeYN, YCIOKHEHNEM U
rnobanusaumein popm nHdopmaLmnm — B CBA3U CO
BCEM 3TUM COBCTBEHHOCTb CTana Bce bonee «ne-
peKoYEeBbIBaTbY B OTHOLLEHMA MO OpraHn3aLmm u
ynpaB/ieHMto, B KOPNopaTUBHbIE UHCTUTYTbI, Xa-
paKTepHble ANA aKUMOHEPHOro npasa, a pUKcK-
pyemble TUTYNbl COBCTBEHHOCTU CcTanu obpeTaTtb
HOBble «3HaKoBble» GOopMbl, POPMbI LLEHHBIX OY-
mar, u bonee Toro — nepekatoHaTbca B MHGoOpMma-
LMOHHYt0 cdepy, BNAOTb A0 6e340KYMEHTAPHOTO
obopoTa UeHHbIX Bymar, MHbIX 3HaKOBbIX hopm
duKcaLmMmM 1 peanmsaumm rpaxkgaHckux npas»[l,
c.22].

B unHcTUTyumax laa sewm nogpasfenator-
€ Ha TenecHble (rescorporales) n 6ectenecHblie

(resincorporales). KaTeropusi TenecHbiX Bellewn
OXBaTblBaeT Beln C GU3NYECKMM CBOMCTBOM
(none, pab, ogexaa, 301070, cepebpo),KOTOPbIX
MOXHO ocA3aTb (quae tangi possunt), n 6ecre-
NecHble Bewwm 6e3 GU3NYeCcKMX CBOMCTB,KOTOPbIX
HEeBO3MOXHO 0cA3aTh.

lai pasnnyaeT Beln KaKk 4YacTu npeameTHOro
MMpa M NpaBoOBble NOHATUA, KOTOpble NpeacTas-
NAIT NpegMeTom TpeboBaHMA He CaMu BeLU, HO
npaBo no nosoay Bewen. Hacneactso BKAoYaeT
B cebs TenecHble BellM, HO NPaBo Ha obiagaHue
UMK (M APYrUMKM 3N1eMeHTaMM HacneacTsa) - npa-
BO npeemcTBa (jus successionis) - npeacrasnseT
cob0W NHYIO abCTPaKLUMIO, MPABOBYIO KaTEropuio.
3Ta cucTema IeXKUT B OCHOBE CTPYKTYpPbl « HCTU-
TYUWUNY, rae KaTeropus Belm (res) oxsatbiBaeT 1
BELLN, 1 NpaBa (BelLHble, HacneacTBeHHbIe, 065-
3aTeNIbCTBEHHbIE)[2].

Mpoaonask OCHOBHYHO MbIC/Ib HYXXHO OTMe-
TUTb, YTO AlaHHas KaTeropumsa BELLEN He OTpaXKaeT-
cA B Hawem [paxkaaHckom Kogekce Pecnybankum
KasaxcrtaH. Tak, cornacHo ctatbe 115 K PK onpe-
0enaTCs BUAbl rpaxkAaHCKUX 06beKToB:

«ObbEeKTAMM FpaKLAAHCKMX NpPaB MOryT BbiTb
UMYLLLECTBEHHbIE U JINYHbIE HEUMYLLECTBEHHbIE
6nara u npaa.K nmylectseHHbIM 61aram u npa-
BaM (MMyLLECTBY) OTHOCATCS: BELLWU, AEHbIN, B
TOM 4YuC/e MHOCTPaHHasA BanoTa, PUHAHCOBbIE
WHCTPYMEHTbI, paboTbl, ycayrn, ob6beKkTUBMpO-
BaHHble pe3ynbTaTbl TBOPUYECKOWN MHTENNEKTYa b-
HOW AeATeNbHOCTU, PUPMEHHbIE HAMMEHOBAHMUS,
TOBapHble 3HAaKU U MHble CpeacTsa UHAMBUAYA-
NN3aunmn U34enuin, UMyLLLEeCTBEeHHbIe NpaBa, uud-
pOBble aKTUBbI U APYroe UMyLLLeCTBO»[3].
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M3yuyas mHorve topuanyeckne pabotbl WU
KOMMEHTapun,MOXHO 3aMeTUTb, YTO psfg yde-
HbIX BbICTYNAlOT NPOTMB BHEAPEHUA KaTeropum
«becTenecHblX BeLIE» B HbIHELIHee rpakaaH-
cKoe npaso. Tak, J1.P lOnpawbaeBacumTaeTt, 4Yto
«AefeHne Belen Ha TenecHble U BectenecHblie
He BHOCUT HMYEro HOBOIO W NMOBTOPSAET YKe nme-
toleecs AeseHne Ha Belwm (npeameTbl maTepu-
aNbHOro MUpa) U MHOE UMYLLLECTBO, B TOM YucC/ie
npasa» [4, c. 52]. Tem He meHee, No MHeHuto [1.B
Myp3unHa: «Npu BCEX OrOBOPKaX CUCTEMA COBpe-
MEHHOTO rPa*KAaHCKOro KOHTUHEHTA/IbHOTO Npa-
Ba BbICTPOEHA Ha NPUHLMMNAX PUMCKOrO YaCTHOrO
npaBa, NOTOMY UCMO/Ib30BAHNE PUMCKOIO OMbITa
B OA@HHOM C/ly4ae MOMKeT ObiTb M1040TBOPHBIM.
KoHCcTpyKuua OecTtenecHol Belwm CBUAETESb-
CTBYET HE TO/IbKO O NPUMUTUBUIME SIOTUYECKOTO
MbILWIEHNA APEBHUX PUMAAH, HO U O NpaKTU4Ye-
CKOM HanpaBieHHOCTU PUMCKOM topUCnpyaeH-
LUK, He 3HABLUEN TEOPETUUYECKUX TYNUKOBY[5].

Echv nepenTn K COBpeMeEHHOMY MNpaBoOmMo-
PALKY, TO MOXHO NPUBECTU PAS, HOBbIX 06 bEKTOB
rPa*kAaHCKMX NPaBoOOTHOWeEHMM. Kak Hanpumep,
couManbHble aKkayHTbl, 6urgata, AOMeEHHble
MMeHa, KpunTtoBantota. MHorme M3 HUX pacnpo-
CTPaHEeHbl B HalleM MUPE M UCNOMb3YHTCA exe-
AHeBHO. OAHAKo ecnun nepenTn K OCHOBHOM Npo-
b6nemaTnKe, TO Mbl 3aMedyaeM CMopHble BOMPOCHI
MO OTHOLUEHMUIO TEX e CaMbix 06beKToB. Hanpu-
mep, 0 banaHce UX TMKBUAHOCTM U 3aLUMLLEHHO-
CTW. B Hale BpemA y MHOMMX 06bEKTOB MMeeTcs
BbICOKaA /JIMKBMAHOCTb. JItoAM 4acTo npoBogAT
dopMmasibHble cOeNKM 6e3 AOKYMEHTOB, yAO0CTO-
BEPAOLWMX IMYHOCTb, YTO M MPUBOAMUT MOLLEHHU-
YyecTBy.

Takke MOXHO [06aBUTb Npo nNpobaemy WUH-
TePHET aKKayHTOB, KOraa BO3HWKAOT TPYAHOCTU
npu onpeaeneHnMM NPaBoBON NPUPOAbI YHETHOM
3anMcyM B WUHTepHeTe. KpaliHe 3aMeTHO,4YTo 3a-
KOHOAATENbCTBO He ycneBaeT pa3BMBaTbCA 33
6bICTPO pasBMBatOLWLMMCA NpoLeccom LudpoBu-
3aunun. Bcneacrtsume aToro, yKasaHHble npobaemsi
CYLLECTBYIOT B 3aKOHOAATENbCTBE MHOMMX CTPaH.
OfMH 13 NPUMePOB 3TO — CUTYaLLMA, KOTOpasa Npo-
n3owna B KoHue 2020 roga B Mockee mexay Ccy-
npyramu, Npu nx pasBoAeBO3HMK CNOP O NPUHAA-
NeXXHocTu MHcTarpam-akKayHTa € eXXemMecavyHom
npubbinbio 8300.000 pybnen u 1 MUATMOHOM
noanucumkos[6].CneaoBatenbHO, B AaHHOM CAy-
Yyae BO3HMK BOMNPOC O NPaBOBOM NPUPOAE UHTEP-
HeT-aKKayHTa, @ MMEHHO, MOXHO JIN ero cYMTaTb

MMYLLECTBOM.

MOHO MpMBECTM CAELYIOWMN NPUMeEpP Kak
neno beHgramuHa CracceHa, MOKOHYMBLLErO
YKU3Hb camoybuiictBom. Poantenn beHarkamuHa
nonbITa/IMCb NONAYYUTb AOCTYM K €ro akKayHTam
ONs TOro, YTobbl BbIACHUTL NPUYUHY camoybuit-
cTBa, HO «Google» n «Facebook», B KoTopble 06-
pPaTUANCL pPoauTeNn, OTKasasnm B BO3MOXKHOCTMU
pasrnaleHna nepcoHasbHbIX AAHHbIX U KOHOU-
AeHumanbHol MHPopmaumn. Cyn OKasancs Ha
CTOPOHE poauTene ymepLlero, BblAaB MpPUKas
O NpenoCTaBAeHUM AOCTYNA K aKKayHTaM MOKoM-
Horo [7, c. 80]. B To ke Bpema ceilyac BO MHOIMX
CTPaHax ecTb CheumanbHble peLeHma no Bonpo-
CamM HacnenoBaHWA akKkayHTax. Camoe pacnpo-
CTPaHEHHOE M3 HMUX KOHEYHO e OCTaB/ATb CBOU
AaHHble B USB-HaKkonutene, aToT meTo4, UCNO/b-
3yetca B [epmaHuu [8, c. 132]. B HEKOTOpPbIX CTpa-
Hax Kak B McnaHMM ecTb CNeumanbHbI 3aKOH O
3alUNTe NEePCOHANbHbIX AAHHbIX, B KOTOPOM €CTb
OTAe/bHAA CTaTbA, NOCBALWEHHaA umMdpoBoOMy 3a-
BeLLaHMIo (CT. 96), rae MOXKHO YKasaTb /ML, Y KO-
TOporo 6yaeT AOCTyN K aKKayHTam ymepliero[8,
c. 132]. B 20 wratax CLUA TaK)Ke MPUHAT 3aKOH
«O ¢mayumapHom poctyne K unMdpoBbIM aKTU-
Bam» (FADA), KoTopblii rapaHTUpyeT GU3NYECKUM
MuaMm npaBo nepegasaTb UMPpoBOE MMyLLe-
CTBO Ha 3aKOHHbIX OcHOBaHMAX. FADA n ero pac-
lWMpeHHble BapuaHTbl (UFADA, RUFADA, RFADA)
— 3TO 3aKOHbI, KOTOpble YTBEPXKAANNCb ANA eAn-
HOOGpPA3HOrO MNPUMEHEHMA 3aKOHOAATENbCTBA
B pa3Hbix WwTaTax[8, c. 132]. B KaKon-To cTeneHun
MOXHO YTBEPKAaTb, YTOCOLMA/IbHbIE AKKayHTbI
MOTyT ObITb 06beKTaMM rpaXKAaHCKMX NpPaBoOT-
HOLLEHUI NN ecnn BbITb TOYHEE B HACNEACTBEH-
HbIX. Takoe 3asiBIeHME MOXKHO apryMeHTUPOBaTb
TEM, YTO aKKayHTbl MOTYT MNOC/AYXUTb B KauecTBe
pe3ynbrata WHTENNEKTYya/lbHOW LeATeNbHOCTH.
BmecTte ¢ Tem, B KaKOW-TO CTeMNeHW CTaHeT 3Ha-
YMTENbHO Jierye npu BbIABAEHUM MPUYMH CaMo-
ybuiicTe 6narogapa AaHHOM cucTeme.

TakMm 06pasomM MOXHO KOHCTAaTUpPOBaThb,
4YTO PUMCKO-NpPaBoOBas KaTeropua «bectesiecHom
BELLM», MOXKET OKa3aTbCA MNONE3HbIM UHCTPYMEH-
TOM A1 COBPEMEHHbIX FPa*KAaHCKMX MPaBOOTHO-
WweHui. OCHOBHOM N/IIOC —3TOYNpPOLLEHNE onpe-
AeNeHuna NpaBoBoOro cTaTyca COBPEeMEHHbIX 06b-
€KTOB rpaK4aHCKMX NPaBOOTHOLLEHUM, KOTopble
B CBOI OYepeb BAMAIOT Ha TO,KakMe OBOBbEKTbI
MOTyYT BbITb BK/IKOYEHDbI B HAaCNEACTBEHHYIO Maccy
npu Hacaeao0BaHUM.
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NPOBJIEMbl ONPEAENEHUA PASMEPOB A/IMMEHTOB
HA HECOBEPLUEHHONIETHUX OETEN

AHHOTauuA

CTtaTbA NocBslLEeHa U3y4yeHUIo Npobaem, BO3HMKAOLWMX NPU onpeaeieHnn pa3smepoB aIMMEHTOB
Ha cofeprKaHne HecoBepLUeHHONETHUX AeTel. B 4aHHOM cTaTbe PacCMOTPEHbl NOHATME a/IMMEHTOB,
CYLLEeCTBYOLLME METOAbI ONpeaeeHnA Ppa3MepoB aIMMEHTOB,y4acTUe poauTeneit B 40NOJHNUTENbHbIX
pacxofdax Ha cofeprkaHue pgeteliB cooTtBeTcTBUM c Kogekcom Pecnybnmku KasaxctaH «O 6pake
(cynpyrkectBe) n cembe». ABTOpP aHa/IM3MPYET BOMNPOCHI YKECTOYEHUS YTONOBHOW OTBETCTBEHHOCTM 33
HeyniaTy aIMMEHTOB. TaKXe aBTOPOM NpeaoXKEeHbl PEKOMEHAALMM MO YAYyYLIEeHWUIO 3aKOHOAATe1bCTBA
ONA pelweHns Npobaem, CBA3aHHbIX C aIMMEHTaMMU.
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KOMENETKE TO/IMAfAH BAJTIANNAPFA AIMMEHTTIH MO/LWEPIH AHBbIKTAY MOCE/IEJIEPI

AHpaTna

Makana kamenetke TosMafaH Hananapabl acbipay YWiH aAMMEHT MeJepiH aHbIKTay KesiHae
TYbIHOANTBIH Macenenepai 3eptreyre apHanfaH.byn makanaga anMMeHTTEpP YFbiMbl, aNMMEHTTepAi
aHbIKTAYAbIH KONAAHbICTaFbl 94iCTepi, aTa-aHanapAblH 6ananapabl KyTin-6afyfa KOCbIMLUA L bIFbICTapFa
KaTblCybl «Heke (epni-3aibINTbI/bIK) ¥KaHe oTbackl Typanbl» KasakcTaH PecnybanKacbiHbiH, KogeKkciHe
CoMKec KapacTblpblifaH. ABTOP a/MMEHT Te/leMereHi YWiH KbIIMbICTbIK YKayanKepLifikTi KywenTy
macenenepiH Tanpanabl. CoHpan-ak, aBTOp aNMMeEHTNEH GalNaHbICTbl Macenenepsi wewy YyuwiH
3aHHAMaHbI *KaKCcapTy 60MbIHLLIA YCbIHBICTAaP MEH YCbIHbICTAP YCbIHAbI. COHbIMEH KaTap,aBToOp aIMMEHT
TeNeyre KaTbICTbl MacenieNiepai Welly ywWiH 3aHHaMaHbl KeTinaipy 60MbIHLLIA YCbIHbICTAP YCbIHAAbI.
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ISSUES OF DETERMINING THE AMOUNT OF ALIMONY FOR MINOR CHILDREN

Abstract
The article is devoted to the study of problems arising in determining the amount of alimony for
the maintenance of minor children. This article discusses the concept of alimony, the existing methods
of determining alimony, the participation of parents in additional expenses for the maintenance of
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children in accordance with the Code of the Republic of Kazakhstan "On Marriage (Matrimony) and

family". The author analyzes the issues of tightening criminal liability for non-payment of alimony. The

author also offers recommendations for improving legislation to solve problems related to alimony.
Keywords: alimony, spouses, parents, amount of money, court, alimony collection, alimony amount,

trustee, tightening liability.

B nocnegHWe  HECKONbKO  /IET  YMCAO
pa3BofoB B KasaxcTaHe TO yBeAMYMBANOCb, TO
ymeHblanocb. O6uiee KOAMYECTBO pPa3BoAoB
B uenom 3a 2021 rop coctasuao 48,2 Tbicaun
[1], y 6onbleit NonoBuHbI pasaBeaeHHbIX nap
ectb getu. MNocne pasBoga pebeHOoK ocTaeTcs
Yy O4HOro M3 BbIBLUMX CYMPYyroB, C KEM MMEHHO
pewalT camu poauTenn. Ecnm Ke OHU He
CMOTNIN pelwmnTb Mexay cobol, To 3TO pelueHune
npuMHMMaeTca cyaom. lpu sTom cornacHo CT. 62
Koaekca Pecnybnmku KasaxctaH ot 26 aekabps
2011 roga Ne 518-IV «O 6pake (cynpyrkecTse)
n cembe» (pnanee — KobC PK) cya yuuTbiBaeT
peweHne pebeHKa, gocturwero 10 neT wm
cTaple [2]. 3a KarKAoro HeCoBepLEHHOIETHErO
pebeHKa nonaraeTca Bbinaata a/;IMMEHTOB C TOrO
poauTens, c KoTopbiM pebeHOoK He ocTancs.

YTo Ke TaKoe anuUMEHTbI? ANIMMEHTbl — 3TO
OeHeXXHoe WM MaTepuanbHoe coaepikaHue,
KOTopoe OAHO Anuo 06A3aHO NpPeaoCTaBUTb
Opyromy Audy, WMelowemy MpaBo Ha ero
nonyyenue (ct. 1 KobC PK).

ANVMMEHTbI — 3TO OYeHb BaKHble BbIMAAThbI
ONa Kaxporo pebeHka, 3To ero obecneyeHue u
obecneyeHne ero byayuiero. OaMH poauTenb
du3nyeckn He cMoXKeT obecneuntb emy
obyyeHne, nponuTaHMe U WUHble y[o6CTBa.
MoaTomy BTOpPOI poauTenb AOMKEH NPUHUMATb
HenocpeACTBEHHOE y4yacTMe BO B3POC/EHUM U
pa3BUTUU MX pebeHKa.

B cootBetctBMM co cT. 139 KobC PK pasmep
aNIMIMEHTOB,B3bICKMBAEMbIX Ha  CoAep’KaHue
HecoBepLlEeHHO/IeTHUX aeTen B  cyaebHom
nopsake 3aBMCUMT OT uMCNa AeTel, KoTopble
ocTatoTcA y o4HOro us cynpyros. K npumepy, Ha
opHoro pebeHka nosfaraeTcA of4Ha 4YeTBepTb OT
3apaboTKa MO *Ke MHOro A0X0Aa poauTens.

Yem 6onblie getei, Tem 6o/blle aIMMEHTOB
OOJIKEeH BbINIauMBaTb BTOPOW POAUTENb Ha MX
obecneyeHue.

BbinsiaTa aAMMEHTOB MOXKeT bbITb Ha OCHOBE
COrNallieHnna, KOTOPOE 3aK/YaeTcs  mexay
poauTenem, YynAauMBalOWMM  ANUMEHTbI, U
nosiyyatenemanmmeHTtos. CornaweHne obynnate
A/IMMEHTOB, 3aK/IlOYeHHOe BO BHecyaebHOM
nopsifike, COCTaBAseTCA W YAOCTOBepseTcA B
nMcbMeHHOM Buze B popme:

1) cornaweHua o6 ynnate anMMEHTOB —
HOTapuycom;

2) cornaweHua o6 yperyanmpoBaHuM criopa
(KoHPAMKTA) — megmaTopom;

3) cornaiweHus 06 yperynmpoBaHum cnopa ob
yniaTe aIMMeHTOB B NOPAAKE NAPTUCUMNATUBHOM

npoueaypbl - agBoKaTamu, muamu,
ABNAOWMMMUCA YI@HAMM MNanaTbl HOPUANYECKMX
KoHcynbTaHToB(CT. 158 KobC PK).

B cornaweHumn cpasy rosoputca o6 pasmepe
a/IMMEHTOB, YC/NI0BMAX U MNOPSAAKE WX BbINAATbI.
Takoli BWA, cOrnalleHWs MNOHMMAeTcAa  Kak
[06pPOBO/IbHBIN, TO €CTb BCE peLlaeTcs Mexay
poauTensmu, 6e3 BmeluaTenbctBa cypa. Ecam
3aK/t0o4eHOo cornaweHne o6 ynaaTte aAMMEHTOB,
HO a/IMMEHTbl He BbINAAYMBAIOTCA, TO HYMKHO
bygeTr  OCylecTBUTb €ro  NpUHyAUTeNbHoe
NCNOIHEHNE.

Ons obpalieHns cornaweHuMa o6 ynnate
a/IMMEHTOB K NPUHYAUTENIbHOMY WCMOAHEHUIO
B3biCKaTeNb BrpaBe 00paTUTbCA K HOTapuycy,
KOTOpPbI coBepliaet Ha cornaweHmnm
WUCNONHUTENbHYIO HaAnuce, ABNAOLLYOCA
WUCNONHUTENbHbIM [OKYMeHTOM.B3bIcKaTenb
Brpase npeabaBuUTb NCNONIHUTENbHYO
HagNUCb Ha MPUHYAUTENbHOE  UCMONHEHUue
cynebHoMy UCNONHUTEND, KOTOPbIN onpeaenaeT
3a[0/I)KEHHOCTb MO a/IMMEeHTaM Ha OCHOBAHWUU
cornawenua ob ynnate anmmeHTos [3].

Ho xoTenu 6bl OTMETUTb, YTO Ha MpPaKTUKe
peaKo 3aknualoTcAa cornaweHua ob ynnarte
a/IMMEHTOB, TaK KaK 0Bbl4HO NpU PacTOpPKEHUU
bpaka poauTenu He MOryT NPUNATK K obliemy
KOHCEHCycy MO MOBOAY pa3mepa MAM CPOKOB
BbINAAT aZMMeHTOB. Ecnu ke pogutenu He
[OroBOPUANCE MeXay cobol, He npuwan K
oblemy cornaleHuto no aauMmMeHTam, TO OHM
MMEeIOT NpaBo obpatuTbes B cyd. U B cyae yke
onpependetca pasmep aJMMEHTOB, A€Hb WX
€XeMeCAYHOW ynnaTbl, a TaKKe BO3MOMKHbIX
[OMNONHUTENbHbIX BbIMAAT.

Mpu  paccmMoTpeHun  Jen,  CBA3aHHbIX
C B3bICKaHMEM  a/MMEHTOB  Cydbl TaK¥Ke
PYKOBOACTBYIOTCA HopmaTtnsHbIM

noctaHosneHnem BepxosHoro Cyaa Pecnybnuku
KasaxctaH oT 29 Hosbps 2019 roga Ne 6«0
NPUMEHEHUN CyAaMW 3aKOHOAATENbCTBA MpwU
pPacCMOTPEHUU e, CBA3AHHbIX C B3bICKAHWEM
anumenToB» [4]. B AaHHOM MOCTaHOBAEHUMU
AaHbl pa3bsACHEHMA MO BOMpPocamM NoAcyAHOCTU U
B3bICKaHMA rOCy4apCTBEHHOMN MOLLJIUHDI.

Kpome anuMmeHTOB, C poguTenenm moryt
yAepXuBaTb AOMNONAHUTENbHbIE CYMMbl. Tak,
npu OTCYTCTBMW  cornaweHuss o6  ynnate
a/IMMEHTOB U MNPU HAMUUUM  UCKOUUTENbHBIX

obcToATENbCTB (Taxkenon bonesHn,
yBeubsi  HecoBepLIEeHHONETHUX AeTeld  Wau
HEeTPYA0CNOCOBOHbIX COBEpPLIEHHONETHUX

HY»XAaloLWMXCA B MOMOLLM AeTell, He0bX0AMMOCTH
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onaaTbl MOCTOPOHHErO yX04a 32 HUMU U APYrKX
06CTOATENbCTB) KaskAblh U3 poauTenei MoxKeT
ObITb NPUBNAEYEH CYAOM K Y4aCTUIO B HECEHUM
[OOMONHUTE/IbHBIX PACXOA40B, BbI3BAHHbIX 3TUMU
obcroaTtenbctBamu (cT. 144 KobC PK).

He cTtouT 3abbiBaTb Npo AeTel, ocTaBLIMXCA
6e3 noneunTenbcTBa Mx poautenei. OHU TaKKe
MMelT MpaBbl Ha aaMMeHTbl. 3a pebeHKa M
ero a/MMeHTbl OTBEYaeT ero OneKyH nbo e
noneunTenb. B cayyae HeynnaTbl afIMMEHTOB,
OH MMmeeT npaBO nNpeabABUTb CyAebHbIN
MCK O B3bICKAHUW AJMMEHTOB K pPOAUTENAM
HecoBepLIEHHONETHUX AeTeN.

BbIBalOT TaK:Ke Caydau, Korga npu Kaxgom
U3 poauTenen octatoTcAa AeTu. B Takmx cnydasx
a/IMMEHTDI BCe paBHO BbIMJ1IaYMBatoTCA
obenm cTtopoHam. YuuTbiBaeTcA ¢UHAHCOBOE
NONOXKEHWE poauTeNen, To TOT, y KOro 3apaboTok
6o0/blie BbinnauMBaeT bonee KpynHyto cymmy B
Nonb3y APYroro poauTtens. AIMMeHTbl B JaHHOM
Ccnyyae onpeaensAlTca B TBEPAON AeHeXHoW
CyMMe, M3MEHEHUA AO0MYyCKaloTca B cyaebHom
nopaake cornacHo cratbe 141 n. 4 Kogekca PK «O
6pake (cynpy»KecTse) n cembe».

Cam pasmep anMMEHTOB, MepPBOHAYabHO
YCTQHOB/IEHHbIM CYyAOMMOXET OblTb W3MEHeH
nmbo BoOBce ynpasgHeHno TpeboBaHMO Nt06OM
13 ctopoH (cT. 175 KoBC). Cyaom yuuTbiBaeTcs
MaTepuanbHOe U ceMeliHOe NOJIOXKEHWE OAHOW
M3 CTOPOH, U B 3aBUCMMOCTU OT 3TOTO CYA, MOXKET
YBENUYNTL/YMEHBLINTD  YNAauMBaEMYIO A0/
nmMbo ke BoBce 0cBObOagMTL OT ynsatbl. Ho
ONA 3TOr0 UCTel, AO/KEH NpPenocTaBUTb cyay
[OKa3aTeNbCTBa TOro, YTO ero MaTepmaabHoe nnu
NONOYKEHNE N3MEHWUIOCH U €CTb HEOBXOAMMOCTb
B CHUMKEHWUU, YBENMYEHUM NNBO 0CcBOBOXAEHUN
OT yNnaaTbl A/IMMEHTOB.

CambIMU pacnpoCcTpaHeHHbIMKU OCHOBAHUAMU
ONA U3MEHEHMA (CHUMKEHWMA WAU yBEAUYEHUS)
pa3mepa aIMMEHTOB ABAAIOTCA:

- [OCTUXeHue O4HUM u3
HecoBepLIEHHONETUS;

- B3bICKaHME aNMMEHTOB Ha pebeHKa oOT
apyroro bpaka;

- poxkaeHue pebeHka B Apyrom bpake [5].

BbinnaTa aAMMEHTOB Ha OCHOBE COrMNaLleHUsA
MMeeT pag  MUHycoB. Ha nepsblid  B3rnsg,
poauTenn BCe pewuam mexgy coboi, Ho
HeNb3s UCKNOYATb M MPo6aeMbl, KOTOPbIe MOTYT
npou3oiTn. Bo-nepBbix, exxemecsayHas BbinaaTa
a/IMMEHTOB Ha OCHOBE COMNAWEHMA He TaK
CTPOro KOHTPOAMPYETCA, KaK MOPSAOK yniaThbl
M B3bICKAHWA aNIMMeEHTOB B cyaebHOM nopsazake.
OaMH ©3  poguTeneit MOXKET 3a4epXuBaTtb
BbIN/ATy /MO0 Ke NepeHocUTb Cpoku. U ana
obpalleHna cornalleHns ob ynnate aAMMEHTOB
K NPUHYAUTENIbHOMY WCMOMIHEHUIO B3bICKaTe b
[OMKeH 06patTUTbCcA K HOTApUycy, KOTOPbIW
COBEPLUAET Ha COMAWEHUU WCMNONHUTENBHYIO

aeten

HaAMNucb, ABAAOLLYOCA NCNONTHUTENbHbIM
OOKYMEHTOM.  3aTeM  B3biCKaTe/lb  Brpase
npeabsaBUTb  WUCMONHUTENIbHYIO  HaAMnNUCb  Ha
NPUHYAUTENIbHOE  UCMNONHEHWe  cyaebHomy
NCNONHUTENIO.

Kak Mbl 3Haem, pasmep aAMMEHTOB Ha
OCHOBE COI/alleHnn yCTaHaBAMBAETCA CaMUMU
poauTensimu. Ho cTOMT 3aMeTuTb, YTO CyMma
aMMEHTOB He Jo/XKHa OblTb MeHblue TOW,
KOTOpyl0O Moran Obl yCTaHOBUTbL B CygebHom
nopsake. Poautenb MoMKeT 6biTb XUTpee W
nonpocuTb pabotoaaTena NpeyMeHbLlNUTb CYMMYy
3apaboTHOM NaTbl B 0GMLNANBHOM AOKYMEHTE.
Takmm o06pasom OH 6ygeT nosy4aTb CBOHO
06bIYHYIO CyMMY 3apnaaThl, HO aIMMEHTbI byaeT
BbIN/J1aYMBaTb MEHbLLUE YeM AO0/MKeH. ITO TaKkKe
He PeryampytoTcsi, eCiM KOHEYHO Ke npasaa He
BCM/IbIBET HAPYKY.

CornacHo ctatbe 139 YronoBHOro Koaekca
Pecnybnmkm  KasaxctaH 3a  HEWCMNONHEeHue
oba3aHHOCTEN bonee Tpex mecsues
poguTenem Mo ynjaTte CPeAcTB MO pPEeLIeHUto
cyaa Ha cofepXaHue HecoBepLIeHHONETHUX
Oetell, a paBHO HETPYAOCNOCOOHbIX AeTel,
OOCTUTWINX  BOCEMHaALUATWU/IETHEro  BO3pacTa
npeaycMaTpuBatoTCS:

1)npusneyeHme K obLecTBeEHHbIM paboTam
Ha cpok o 600 yacos — 310 150 AHew;

2) orpaHuyeHne nnbo xe nuweHne ceoboabl
Ha CPOK A0 2 neT [6].

Mo cyTW, 3TO AOBONBLHO NErkoe HaKasaHue,
Tak Kak1l50 gHel (5 mecAueB) obulecTBEHHbIX
paboT — 3TO He TaK MHOro, YyTb OGo/blle CPOKa
HeynaaTbl aIMMeHTOB (3 mecaua). CTouT nbo e
YBEINUYUTL BPeMs O0OLLEeCTBEHHbIX paboT, nmbo
BOBCe yb6paTb 3TOT BUA, HaKa3aHMs.

A TaKKe cam CpOK 3a Heynnaty aJIMMeHTOB
— 3 mecAua — A0BOJIbHO 6ONbLIONW, AeHbrK 3a
3TM 3 mecAua MOryT cepbesHO MoHazobuTbea
Ona nedyeHua pebeHka, ons ero obyyeHun, a
MOXET fake U NUTaHuA. [o3ToMy cyMTaem, 4To
Yro/IOBHOE HaKa3aHWe J0NXKHO BbITh YKECTOYeHO
M HasHayaTbCA 33 Heynjiaty poauTenem
aNMmeHTOB 60/1ee O4HOro UM ABYX MECSLEB.

TakXe BO3MOMHO 0CBO6OAUTL poaUTENs
OT ynAaaTbl 3a[0/KEHHOCTM NO a/MMEHTam B
AByx cayyaax: 1) npu cornacum obemx CTOPOH;
2) ecnn poauTenb He CMOT  BbIMJaYMBaThb
a/IMMEHTbl MO COCTOSHUIO CBOEro 340POBbS,
NGO e NP YBaXKUTENbHOM NPUYMHE, KOraa ero
MaTepuanbHOe U ceEMenHOoe NOoNoXKEHNE He Aano
€My BO3MOXHOCTM BbINAaTUTb ux (cT. 170 KobC
PK).

Bbinnata  a/MMEHTOB  Ha  coAeprkaHue
HEeCcoBepLIEHHONETHUX AeTel, B3bICKMBAEMbIX B
cynebHoM nopsake npekpawaeTca BO MHOMMX
caydasnx:

1) no OOCTUNKEHUM pebeHka
coBeplieHHoNeTHero Bo3pacTta (18 neT), a Takke
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npuobpeteHne AeecnocobHOCTH
CcOBepLUeHHONeTUS;

2) npuycbiHOBNEeHMM pebeHKa, Ha cogepikaHue
KOTOPOro B3bICKMBANMUCh a/IMMEHTbI;

3) B cnyyae cmepTu nonyyaTens aJiMMeHTOB
WKW NaaTenblmKa anmmenTos (cT. 176 KobC PK).

B 3ak/toveHue, xoTenn 6bl OTMETUTL, YTO ANA
peweHns nNpobaem, CBSA3aHHbIX C aAUMEHTAMU
HY)KHO  MHOMECTBO YCW/IWMA CO  CTOPOHDI
rocyaapcrea nytem COBEpLUEHCTBOBAHMA
3aKkoHogatenbcTea. OaHMM 13 cnocoboB peLleHms
npobsembl HeynaaTbl a/MMEHTOB POAUTENEM

Ao cBoero

Ha cogepaHue HeCOBEPLUEHHONETHUX aeTen
6blN0 Obl y»KECToYeHMe Yro/IOBHOrO HaKasaHus,
K Npumepy, YBeNMYEHNE CPOKA OOLLECTBEHHbIX
pabot, "nbo orpaHnyeHns ceoboabl. KacatenbHo
BOMPOCA O pPa3mMepe a/IMMEHTOB, HY)XHO BBECTU
Ha430pNonNoBOAY AENCTBUTEIbHOCTM3apPaboTHOM
nnaTbl, T.K. OONbWKMHCTBO ANtOAEN yMeHbLIatoT
peanbHbIl pasmep cBoen 3apaboTHOM nnaTbl Ha
OOKYMEHTax,41a Toro 4YTobbl CHM3WUTb pasmep
gbinnat. CooTsBeTcTByOWME M3MeHeHnA B YK
PK, KobC PK nomoryT coKpaTuTb KO/JMYECTBO
HapyLeHNI B AaHHOM 0b61acTu B pasbl.
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K BOMPOCY O PACTOPXEHUU TPYA0BbIX MPABOOTHOLUEHUN

AHHOTauuA

Ha npobnemy, o KOTOpOI MAET peyb, B AAHHOM CTaTbe MOYTM HUKTO He obpaliaeT BHMUMAHWKE, a
Be[b 3TO BaXKHaA 4YacTb HalUel HbIHEWHEeN K13HW. B gaHHoOM nybanKaumMm onmMcaHo No Kakol Iornke
[oNKHa paboTtaTb cuctema npasa Pecnybaunkum KasaxcTaH B Bonpocax cBoboabl Tpyaa, ecau Bbicliei
LEHHOCTbIO Mbl NPU3HAEM YesI0BEKA, @ HE TOCYAAPCTBO M KPYMHbIX UTPOKOB Ha pbiHKe. OCHOBHOWM yrnop
cAenaH Ha nnbepTapuaHCKyo NpaBoBYO noauTuyeckyto ¢punocoduto. NMpobnembl, onucbiBaemble B
3TOM CTaTbe, OblAN aKTyanbHbl BCErAa A1 BCEX CUCTEM MNpaBa U ByayT akTyanbHbl 4O TEX NOP, NOKa B
TPYA0BOM 3aKOHOAATE/IbCTBE KaXKA0M CTPaHbl HE NPM3HAKOT 33 Ye/I0OBEKOM MPaBo Ha cBoboay Tpyaa u
BO3MOXHOCTb OZLHOCTOPOHHETO BbIXOAA M3 L06POBOLHO 3aKAOYEHHbIX TPYAOBbIX MPABOOTHOLIEHWNA.

KnioueBble cnoBa: csobopga, Tpya, csoboga Tpyaa, pabcTBO, KnaccuMueckuin amnbepanusm,
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EHBEK KATbIHACTAPbIH TOKTATY TYPA/Ibl MOCE/IE BOMbIHLLIA
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Bi3aiH emipimisgiH, maHbI3abl GeniriHe aliHanfaH 6yn macenere Kasipri TaHga 6aca Hasap
aygapbiamangbl. byn makanaga memneKkeT NeH HapblKTafbl HEri3ri OMblHWbINAPAbI emMec, agamabl
€H, XKofapbl KYHAbINbIK Aen TaHUTbIH 6oncak, KasakctaH PecnybimKacbiHbIH, KYKbIK Kylheci eHbeK
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6ap/bIK KYKbIK Kyenepi yWwiH apKallaH e3eKTi bonabl XKoHe ap engin, eHbeK 3aHHamacbiHAa agaMHbIH,
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Tyiingi cespep: 60cTaHAbIK, eHbeK, eHbeK B6oCTaHAbIFbl, KYNAbIK, KAacCMKanblk nvbepannsm,
nnbepTapusm, KYKbiK, [»KoH JIoKK, JTokK, Mioppei Potbapa, Potbapa,

T.K. Tleulin
third year student of the Faculty of Law,
Academician Y.A. Buketov Karaganda University,
the Republic of Kazakhstan, Karaganda

TO THE ISSUE OF TERMINATION OF LABOR RELATIONS

Abstract
The problem of which is spent, in this article almost no one pays attention, but this is important
part of our life. This publication describes how and what logic should the system of right of Republic
of Kazakhstan in the issues of labor freedom work, if we recognize the highest value of a person, not
a state and major players in the market.The main emphasis was made to libertarian legal political
philosophy. The problems described in this article have always been relevant for all law systems and
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will be relevant until the labor legislation of every country does not recognize the human right to
freedom of labor and the possibility of one-sided exit from voluntary labor legal relations.
Keywords: freedom, labor, freedom of labor, slavery, classical liberalism, libertarianism, law, John

Locke, Locke, Murray Rothbard, Rothbard.

Y10Obl MOHATb, YTO MO-HACTOALLEMY 3HAUUT
cBoboaa TpyAa, Hado MOHATb HECKO/IbKO BeLLel,
KoTopble OblM NPOroBOPEHbI ele aHMMNCKUM
dunocodom Knaccuyeckoro nnbepannsma [o-
HOM JIOKKOM UM ero maenHbIM HacnefHUKOM —
aMepPUKAHCKMM NOANTUYECKUM PpUnocodom, sKo-
HOMWCTOM aBCTPUIMCKON SKOHOMMUYECKOM LLKObI
n nubepTtapuaHuem — Mioppeem Potbapaom.

Bo3sbmem 3a OCHOBY [AOKa3aTe/lbHOW 6asbl
npumep: HeKkni MiBaHOB BbipalMBaeT KanycTy Ha
CBOEM yyacTKe. 34ecb BO3HMKAET TpM BOMpOCa:
KOMY MpPUHaLANEeXUT KanycTa, BblpaleHHana MBea-
HOBbIM, KOMY NPUHAANEXKMUT TPy MBaHOBA U, KaK
6bl 3TO CTPAHHO He 3BYYano, KOMY MPUHALNEKUT
cam MBaHoB?

B KOHCTUTYUMM Halwel cTpaHbl, B cTaTbe 6,
NPW3HaeTCA YacTHaA W rocyfapcTBEHHaA Cob6-
cTBeHHOCTb [1]. Kaxpgbli HOpMaTMBHO-MpaBo-
BOW aKT, CTPaH C POMaHO-TepMaHCKOMN CUCTEMOW
npaBa, OMMPAETCA Ha MbIC/IN, CKa3aHHble eLlle
cTonetva Hasag. OgHMM M3 paHHMX Koguduum-
POBAHHbIX UCTOYHMKOB NpaBa, KOTOPbIA OTHOCAT
K pOMaHO-repMaHCKOW NpaBOBOW CEMbe, ABNSET-
cs Kogekc HanoneoHa, a OH BNoc/ieACcTBMM Sier B
OCHOBY BCEX KOHCTUTYUMN PpaHumn. Obwenpu-
3HaHHbIM GaKTOM B 3KCNepTHOM coobLLecTBe sAB-
NAeTca TOo, YTO KOHCTUTYuma Pecnybnmkm Kasax-
CTaH 6epeT cBOE HaYyaio MMEHHO OT KOHCTUTYLLIUK
®paHuum [2].

EcTb MHOrO MHEHWI Ha cYeT NepBOUCTOYHU-
Ka gna cosgaHma Kogekca HanoneoHa. OgHum
M3 Takux “nepBomncTOYHMKOB” aBnsetca ¢yHOa-
MeHTaNbHbIN TpyA OKoHa JIoKKa «/[lBa TpaKTaTa
o npasneHumn» [3]). BoT yto Tam ckaszaHo: «Mbl
MOMEM CKa3aTb, YTO TPYAKAKAOIO YenoBeka 06-
NlafaeT HEKOTOPOI COBCTBEHHOCTbIO, 3aK/10Yat0-
Lenca B ero co6CTBEHHOM IMYHOCTU, HA KOTOPYHO
HUKTO, KPOMEHEFO CaMoOro, He MMeeT HUKAKUX
npas. Mbl MOXeMm CKas3aTb, YTO TpyA, ero Tenau
paboTa ero pyk nNo caMomy CTPOromy CYeTy npu-
Haznexat emy. Yto 6bl TOrgayenosek HU U3Be-
Kan 13 TOro COCTOSAHMA, B KOTOPOM NpMpoaa 3TOT
npeameT co3gana U CoxpaHuaa, OH COYETAEeT ero
CO CBOMM TPYAOM M NPUCOEAUNHAET K HEMY HEYTO
npuHagnerallee MYHO eMy U TEM CaMblM Ae-
NaeT ero cBoei cobCcTBEHHOCTHIO. Tak KaK OH Bbl-
BOAMT 3TOT NpegMeT U3 TOro COCTOSHMA obLyero
BNAAEHUNSA, B KOTOPOE ero Nomectuna npmpoaa,
TOo 6narogapa csoemy Tpyay OH NPUCOeAMHA-
€T K HEMY YTO-TO TaKoe, YTO UCKAtoYaeT obuee
npaBo ApYyrux Ntogei. Beab, NOCKONbKY 3TOT TPYA,
ABNAETCA HEOCNOPMMOMN COBCTBEHHOCTLIO TPYAA-
LLerocs, HU OAWMH YenoBEK, KPOME HEero, He Mo-
YKET MMETb MNpaBa Ha TO, K YeMy OH OAHAXKAbl ero

npucoeauHu, No KpaHel mepe B Tex c/iyvasnx,
KOrga A0CTaTOYHOE KONMYECTBO M TOTO »Ke Camo-
ro Kayectsa [npegmeTa Tpyaa) octaerca Ana ob-
Lero nosnb3oBaHua gpyrnx» [3, c. 17-18]. B atol
umTaTe [KOH JIOKK CBsi3biBAaeT cam Tpya M cob-
CTBEHHOCTb, BO3HMKAIOLLYIO B Xo4e Tpyaa. ITUM
CamMblM Mbl Npu3Haem To, YTO cBob6OoAa Tpyaa U
cBoboaa COBCTBEHHOCTM HE MOTYT CYLLECTBOBaTb
no OTAENbHOCTH.

TakMm 06pasom, Mbl MpPU3HAEM TPU BeLLMU:
KaXKabli aBnaeTca cobCcTBEHHUKOM CBOEM MYHO-
CTW W, COOTBETCTBEHHO, CBOErO TPYAa, a B KOHEeuY-
HOM cYeTe — BCero Toro, 4YTo Co3A4a/l YeNOBEK U3,
npexae HUKEM He UCMO0/b30BaBLUNXCS U HUKOMY
He NPUHagNEeKaBLINX, NPUPOAHbIX PECYPCOB. ITO
CaMa OCHOBA HbIHELHUX CUCTEM MpaBa M uaemn
Knaccmyeckoro nmbepannsma, a Ha HUX NocTpo-
€HO, U1 Xo4eT BbITb MOCTPOEHO, Halle TPyaoBoe
3aKOHOAATENbCTBO.

Tenepb onpegenumcsa ¢ NoHATMEM cBoboabl.
Obpatmca K Tpyay «K HoBon cBoboge. Jinbep-
TapuaHcknin maHudecT», 3a astopctsom Miop-
pes Potbapaa, maenHoro nocnegosatens [KoHa
JlokKa: «CBob60oaa — 3TO COCTOAHME, MPU KOTOPOM
npaBa COHBCTBEHHOCTM 4Yesl0OBEKA Ha ero Teso u
maTepuanbHOe [OCTOAHME 3aliMLieHbl OT Mo-
CAraTeNbCTB U arpeccuu. ToT, KTO BOPYET YyKYto
CcobCTBEHHOCTb, NoOcsAraeT Ha ceoboay Apyroro u
OrpaHNYMBAET ee, TaK }Ke KaK TOT, KTO bbeT ye-
noBeka no ronose. CBoboaa U HeorpaHMYEHHOe
npaBo COOGCTBEHHOCTM B3aMMOCBA3aHbI... [pe-
CTYyNJIeEHME — 3TO HAaCUNbCTBEHHOE HanageHue Ha
COBCTBEHHOCTb M, COOTBETCTBEHHO, Ha cBOobOAY
yenoBeKa. PabcTBo — MPOTUBOMOOKHOCTb CBO-
604bl — 3TO COCTOAHWE, B KOTOPOM YE/I0BEK He
MMEET UM NOYTU HE MMeeT NpaB cobCTBEHHOCTH
Ha camoro cebs; ero IMYHOCTb M ero NPoayKuma
CUCTEMATUYECKM N HACUIbCTBEHHO 3aXBaTbIBAOT-
ca xo3amHom» [4, c. 53].

M3 BbllLEONMUCAHHbIX MOHATUN NOTMYECKM UC-
xogAT ceoboaa aapeHua u ceoboga obmeHa. Tot
e MBaHoB BnpaBe cBOBOAHO AapoBaTb KanycTty
OpYyromy 4enoBeKy U MOXKeT 0OMEeHATb CBOKO Ka-
nycTy Ha AeHbrM MW TOBap, HaNpPUMeEp, KapToLL-
Ky. Bce 3aBMCUT OT }KenaHuA cOBCTBEHHMKA. TakK-
K€, MOXKHO 0OMEeHSATb He TONbKO MaTepuasibHble
06beKTbl, HO 1 cBOW TpyA, MbO TpyAd, KaKk 1 maTe-
puanbHble 06BEKTbI, ABAAETCA COOCTBEHHOCTbIO.
Takmum obpasom, MIBaHOB MOKET NpPoaaBaTh CBOU
YCNYTY NO BbIPaLLMBAHMIO KaMyCTbl, TO €CTb Y4UTb
neten gpyroro pepmepa, B 06MeH Ha YacTb Npu-
OblNM UM yporKas. A 3Ta cUTyauUs NopoXKaaeT
csoboay gorosopa, To ecTb BCTynaTb B onpeae-
JIeHHble OTHOLWUEHWS U BbIXOAWUTb U3 HUX Ha O0-
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6pOoBO/bHBIX Hayanax. Bce BbiwensnoxeHHOE
AB/IAETCA OCHOBOM HbIHELIHEW PbIHOYHOM 3KOHO-
MWMKM U PbIHOYHbIX OTHOLLUEHMWI, KOTOpble AatoT
BbIXOZ, M3 HULLETbI MUANAPLAAM NOLEN.

Tenepb, KOrga y Hac ecTb OCHOBA AN1A AOKa-
3blBaHMA, 0OpaTMM CBOE BHUMAHWE LLEJMKOM
Ha cBoboay gorosopa, Mbo Brpeab Mbl byaem
OCHOBbIBATLCA Ha HeW. [loa csBoboaon poroso-
pa Mbl Byaem nNoHMMmaTb WU creaylolee: NpaBo
Ha cBOb6OAHOE BCTyMnsieHMe B NPaBOOTHOLIEHMA
N NpeKpalleHne Mx B O4HOCTOPOHHEM MOpAAKe.
Jioboi npeanpuHUMaTeNb M PaboTHUK BONEH OT-
Ka3blBaTb B Mpojarke ToBapa, YCAyr u Tpyaa no
nobomy yrogHOMy MM MPUHLMIY, B TOM YnCie
MO MPUHLMMNY, KOTOPbIA HAM MOXKET Ka3aTbCA He-
CMMNATUYHBIM, BeZlb Mbl MPU3HAEM 33 KaxKAbIM
YeNO0BEKOM MNPaABO Ha camoro cebs. YTBeprKaaTb
06paTHOE M MPUHYXKAATb YeNIOBEKA K TOMY, YTO
YenoBeKYy AenaTb He XOo4eTcA 3HauuT — nopabo-
TUTb YesioBeKa.

Jllogn Cc 3TaTUCTCKMM B3MIALOM He BUAAT B
NPUHYXXOEHUW HUYEro MJIOXOro, MOCKOJIbKY OT-
yyKAeHue Tpyaa M Naogos TpyAa OT CaMoro ye-
JIoBEKa, YTO A/A Hac, nogen U3 UUMBUAN30BAH-
HoOro obuiectBa, KaxeTcAa abCcoNOTHO Henpuem-
NleMbIM — OCHOBaA uXx maei. CBon naeun 1 Bnactb
HaZ APYyrMMW NOAbMU OHW OMpPaBAbIBAlOT IKC-
NnepTU3oi, NCeBAOHAYYHOCTbIO M AaXKe MOopasb-
HbIM MNPEeBOCXOACTBOM. [lOAAMHHBIMK LEeNnamm
TAKWX NIl0AeN ABAAIOTCA paspyLLueHne cBOOOAHbIX
PbIHOYHbIX OTHOLIEHWNI N NOAYUHEHWNE YeN0BEKA
CBOEel BNacTU. IBOMOLMA ITAaTUCTCKUX B3MNAL0B
— 3TO 3BOAIOUMA CNOCOOOB OTUYXKAEHMA TPyAA
OT YesioBeKa. [0Cy4apCcTBO B OTHOLIEHUAX MEXAY
paboToaaTenem n paboTHMKOM CTaHOBMUTCA Tpe-
TbMM, HO MEPBbIM MO BAXKHOCTU, CYObEKTOM, TaK
KaK obnasaeT MOHOMNOMbHLIM MOIOXKEHMUEM MPU-
HY)XAaTb APYrMx cybbeKkToB CBOel Bone. B utore
CKNafblBAETCA KapTMHA, YTO PaboTHUK NopakeH
B NpaBax cobcTBeHHOCTM paboTogatenem, HO HU-
KTO He BUAMT rocyfapcTBo, a BeAb OHO 3aKpens-
€T 3TO NnosnoxeHue obuweobasaTeNbHbIMU HOPMa-
MW 3aKoHa. Ec/in Mbl XOTMM MOCTPOUTL NpPaBoOBOE
061LecTBO, TO Halle TPYAOBOE 3aKOHOAATENIbCTBO
HeobxoaMMO KapAMHa/bHO nepepaboTatb B BO-
npocax o ceoboae TpyAa v BbIXoAe U3 TPYLOBbIX
NPaBOOTHOLUEHWN.

B TpymosBom Kogekce Pecnybnmku KasaxcraH
npefycMOTPEHO MHOXEeCTBO CUTyaLMi, Npu Ko-
TOPbIX TPYAOBON [OFrOBOP MOMKET MNPEeKPaTUTb
cBoe pgencteme [5]. Mbl Byaem paccmaTtpuBaTb
CMTyaLUMKn, NPU KOTOPbIX YYAaCTHUKM TPYLOBbIX
NPaBOOTHOLWEHWUN XOTAT NPEKPATUTb UX B OLHO-
CTOPOHHEM MOPAAKE U 3aTPOHEM B/IUAHME TOCY-
[ApCTBa Ha 3TW NPOLECChI.

[na HayanapaccmoTpuMm pacTop}KeHue Tpyao-
BbIX MPAaBOOTHOLLIEHWNI C TOUYKM 3peHunna paboTtoaa-
Tend, a UMeHHO: NOANYHKT 8 nyHKTa 1 ctatbn 52
Tpynosoro Kogekca Pecnybankm KasaxctaH. Mo-

Yyemy paboTogaTeNb He MOXKET YBOIUTb PABOTHU-
Ka M3-3a TOro, YTO PAabOTHUK 6e3 yBaKUTENbHOM
NMPWYUHbBI OTCYTCTBYET Ha paboyem mecTe meHee
TPex 4YacoB MoApsas, HO MOXKET TO/IbKO ec/u pa-
60THMKA HeT bonee Tpex 4vacoB nogpsas? Yem
NnoAKpenaeHo 3T0 Bpema? 3aKOH He ocCTaBaseT
BblObOpa paboTozaTento, Kpome KaK 3aceKkaTb
BpeMms, BOT TOJIbKO BCE CPOKM, BarKHble paboTo-
OaTento 1 Npou3BOACTBaA, NPonyLeHbl, a paboT-
HUK MOXKET NOABUTLCA TOrAa, Korga Bco paboty
aenaTb BoBce BeccmbicneHHo. O6beKTOB npea-
NPUHMMATENIbCKOTO MHTEpeca MHOro. Bosbmem
rMNOTETUYECKUI MPUMEP, KOTOPbIV He TaK Aanek
OT peanbHOCTU, B OT/IMYUM OT 3aKpenieHHon ro-
Cy4apCTBOM HOPMbI: Y PabOTHMKA “O4eHb TOHKanA
paboTta”, TpebytolLana NOCTOAHHOrO NPUCYTCTBUA,
a paboTHMKa HeT yxKe ABa Yaca c Hayana pabouei
CMeHbl. 3aKOHOMEPHbI BOMPOC: KaKOW CMbICA
paboTtogaTento AepKaTb Takoro paboTHMKa? Pa-
GOTHMK NOAXOAMT MO BCEM OCTAJIbHbIM KPUTEPU-
AM, He 3n0ynoTpebnaeT asnkorosem, oH npodec-
CMOHaNbHO NPUrOAEeH, HaBblKM ANA PaboTbl ecTb,
HO B CaMbl/i OTBETCTBEHHbI MOMEHT, BaXKHbI
ans pabotogatena M NPOU3BOACTBA, €ro HeT Ha
pabouyem mecTe yKe bonee yaca.

Paccmotpum pgpyryto Hopmy. [lMognyHKT 20
nyHKTa 1 ctatbn 52 TK PK ycTtaHasausaet: «Tpy-
O0BOIM [0roBop ¢ PaboOTHUKOM MO MHULMATUBE
paboToaatens MoXKeT ObITb PAaCTOPrHYT B Cay4yae
HeABKM paboOTHMKa boslee ABYX MecALEB BCeA-
CTBME BPEMEHHOM HeTpyaocnocobHOCTH, 3a uUC-
KOYEHUEM CNyYaeB HaxoxKAeHWs paboTHMKa
B OTNycKe no 6epemMeHHOCTM U pofaM, a TaKkKe
ecnu 3aboneBaHue BXOAMT B nepedveHb 3abone-
BaHWM, 419 KOTOPbIX YCTAaHOBNEH bosiee aAnTeNb-
HbIM CPOK HETPYLOCMOCOBHOCTH, YyTBEPKAAEMbIN
YNONHOMOYEHHbIM FOCYAAPCTBEHHbIM OPraHOM
B 0061aCTV 34paBOOXPaHEHUA. 3a pPabOTHUKOM,
YTPaTMBLUMM TPYA0CNOCOOHOCTL B CBA3M C NPOU3-
BOACTBEHHOM TPaBMOM MK NpodeccuoHanbHbIM
3aboneBaHMem, mecto paboTbl (AOMKHOCTL) co-
XpaHAeTCcA A0 BOCCTAHOBEHMA TPYAOCNOCOOHO-
CTWU UM YCTAHOBNEHUA UHBANMGHOCTMY. BOT UTO
WHTEPECHO: NoYeMy YesloBEK, KOTOPbIN BpemeH-
HO HETPYAOCNOCObEH yKe MecAL, LO/KEH Nosy-
YyaTb AEHbIN 33 TO, YTO OH BCErO JIULLb YNCAUTCA
paboTHMKOM Yy topuamMyeckoro amua? Mano Toro,
YTO rocyAapcTBo 06s3blBAaeT HaAC BCEX MNATUTL
Hanorn, Tak ewe paboTogatenb ABAAETCA Ha-
JIOrOBbIM areHToM, MAaTUT 3a PaboTHWMKA nopo-
XO4HbI Hanor n B3Hocbl B EHMN®. Moyemy rocy-
0apCTBO 06A3bIBaEeT paboToaaTenn KAaTb LEenbIX
ABa MecAua TONIbKO A4/1A TOro, Ytobbl NPeKkpaTUTb
TPYLAOBbIe NPABOOTHOLWEHWA C COTPYAHUKOM, KO-
TOPbLIN HE MPUHOCUT NOJb3bI? fOCYAaPCTBO 34€eCh
NPUHYXXAAEeT NPeAnpUHMMATENA NAATUTb HAOMU
TO/IbKO 33 TO, YTO PABOTHMK YUCAUTCA U HUYErO
6onee He genaeT. PaKTUUECKM Mbl UMEEM CUTY-
aumto: rocyaapcteo nopabouiaeTt npeanpuHUMa-
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Tens, 3abmpas yacTb ero npubblan cebe, nytem
HaNoros, u elle 06A3bIBaeT ero HecnpasesanMBo
OTAaBaTb YacTb CBOEN NPUOLIAN PabOTHUKY, KO-
TOPbI He BbINOJHAET CBOU TPYAOBble 0653aHHO-
cTU. Hopma, n3noxkeHHasa B noanyHKTe 25 nyHKTa
1 ctatbm 52 TK PK, c oTcyTcTBMEM pabOTHMKA Ha
pabote 6bonee ogHOro mecaALa MO HEU3BECTHbIM
paboToaaTento MPUYMHAM, — TOYHO TaKaa Ke,
TO/IbKO B 3TOM C/ly4ae rocyaapcTBo nopabouwiaer
npeanpuHMMaTensa He Ha ABa MecsALa, @ Ha O4MH,
N pabotoaaTenb NepeBoAUT AEHbIM HA CYeT pa-
60THMKA B BaHKe.

Bmecto TOro, 4tobbl Harpy»Katb AecaTKamu
noanyHKToBTPYA0BOM KOAEKC, FOCYAApPCTBO MOT-
N0 6bl CaMOyCTPaHUTLCA OT paboTogaTtens u AaTb
emMy caMomy NpeaycMOTPETb C/y4yan, B KOTOPbIX
paboToaaTesb MMeeT NPaBO NPeKpaTUTb TPyAo-
Bble NMPaBOOTHOLWIEHMA C PaBOTHUKOM B O4HOCTO-
POHHEM MopsAAKe; UAK XoTa B6bl NpesycMoTpeTb
ANCMO3UTUBHOCTb B 3TUX HOpMax, nyTem aobas-
neHns ogHon ¢pasbl: “ecnin MHoe He npeaycmo-
TPEeHO TpyaoBbiM gorosopom”. M3-3a oTcyTCTBUA
AMCMO3MTUBHOCTM HOPM B 3TOM Bomnpoce, pabo-
TOAATENM N PAbOTHUKM NULLEHbI CAMOCTOATENb-
HOCTU M FTMOKOCTM, TaK KaK 33 HUX BCE YKe peLuu-
N0 rocyaapcTBo.

Tenepb paccmMoOTpUMM NpeKpalleHue Tpyao-
BbIX NPAaBOOTHOLWEHMUI C TOYKM 3peHus paboT-
HWKa. B aTom cnyyae cTouT geTtanbHee obpaTuTb
BHMMaHMe Ha yBeAOM/EHWNE, NPeayCMOTPEHHOE
B nyHKTe 1 56 Tpynosoro kKoaekca Pecnybaunku
KasaxctaH, u TyT y)Ke BO3HMKaloT npobnembl. K
npumepy, YesioBek paboTaeT Ha o4YeHb 60/blLUYIO
KOMMNaHWIO B TOIOBHOM OpUCE U XOYeT Mnpekpa-
TUTb AEeNCcTBME CBOEro TPyAoBOro AOroBopa, OH
NaeT B OTAEN KaApoB M NULIET yBeAOMNEHUe Au-
PEKTOPY — 3TO, KaK pa3 MOMEHT, rae Hegobpoco-
BECTHbIM paboTogaTenb MOXET rae-To noTepsTb
3TO yBeAOMJIEHUE, YBeAOM/IEHME He AOMAET A0
paboToaaTens, pasHble cMTyauumn bbiatoT. B Ta-
KoM cnyvae paboOTHUK PUCKYET 3afep’KaTbCA Ha
aToM pabote 6osnblue, yem eMy xoTenoch b6bl. Ha
MOEeN NpaKTUKe pPaboTHWMK Nncan 3To yBegomie-
HWe He MeHblue NATU pa3, 60 OHO KaKapbll pas

“Tepsanock”. locyaapcTBy cnenoBano bbl B TEX XKe
LOHax npegycmoTpeTb ycayry no yBOJIbHEHUIO
B OLHOCTOPOHHEM nopsAaKe, M60 Mbl He 3Haem
CKOJIbKO TaKMX C/ly4aeB OCTaNocb He3apUKCUpo-
BaHHbIMW, @ PaBOTHUKM He WK B CyZ4 OTCTaMBaTb
cBou npasa. Ewe cTtouT 06patuTb BHUMaHME Ha
TO, YTO YBEZAOM/IEHME, COMNIAaCHO NYHKTY 1 cTaTbn
56 TK PK, nogaetca He meHee, 4em 3a ogUH Mme-
cay. PaboOTHMKY HYKHO MecsAl, NpenocTaBiATb
CBOM ycnyru Tpyaa pabotomatento, KOTOpbI He
yCTpamBaeT pabOTHMKA MO CBOMM JIMYHBIM MpPU-
YMHaAM, HO UX Hannuune B TPyAOBOM KoAdeKce ro-
cyAapcTBo He npeaycmotpeno. Llenbiit mecsy,
pabOTHMK MPUHYXKAAETCA roCyAapCTBOM OKasbl-
BaTb CBOM YCNYIM TpyAa paboTonatesnto, a 31O yKe
ToXe popma pabcTBa.

OnATb-TaKW, rocyfapcTeo He AaeT Bblbopa pa-
6OTHWKAM, U OHM, B 1t0BOM cnyyae, byayT nopa-
)KeHbl B NpaBax, Tak Kak Yy HUX HeT Bblbopa B yc-
NOBUAX TPYA0BOro Aorosopa. AncnosnTMBHOCTY,
KaK M CO CTOpOHblI paboTtogartens, y paboTHMKa
TOXKe HeT. [ocyaapcTBy 34€eChb TOXKe CTOWUT yCTpa-
HUTbCA U AaTb PAabOTHMKY BO3MOMKHOCTb BAUATH
Ha yC/I0BUSA, 3aKpensieHHble B TPYA0BOM A0rOBO-
pe.

MoaBesemM UTOMM: PacCMOTPEB [BE CTOPOHbI
B TPYAOBbIX NPABOOTHOLIEHUAX, paboToaaTens u
paboTHMKa, B TEKCTE OYEHb YacTO YNOMWHANOCh
rocyfapcTBO, KaK CybObeKT, 0O6beKTUBMPYOLLUA
06e CTOpPOHbI; OT 3TON 0O6BEKTUBALMM, C TOYKM
3peHMA PbIHOYHbIX OTHOLLEHWI,0HN OKa3biBatoT-
CA MOPAYKeHHbIMM B NpaBax. Bbixoa, 13 aTol cuTy-
auMn OAMH: NPeaoCTaBUTb IIOAAM MONHOLLEHHYIO
cBoboay Tpyaa, KOTopas yKe 3aKkpenseHa B Kox-
CTUTYUMM Halel CTpaHbl U AaTb J0AAM CaMUM
npeaycMmaTtpuBaTb BaKHble A/1A pabotogatens
N paboOTHUKA YCNOBUA B TPYAOBbIX AoroBopax. Y
rocygapcTsa ecTb ABa BbIXOAa U3 3TOM CUTyauuu:
Npu3HaTb CBOM NPOBa/ Ha 3TOM MOMpULLE U ca-
MOYCTPaHUTbCA AN caenatb B TPYAOBOM KOAeK-
ce 04YeHb MHOIO MOMETOK: “ecnun nHoe He npeayc-
MOTPEHO TPYAOBbIM AOTOBOPOM” —YTO HE CUNBHO
OT/INYAETCA OT NepBOro BapuaHTa.
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HEKPOAOT

BavmaxaHoB Mypart Tagxu-Mypatosuu
Akapgemuk HAH PK, g.10.H., npodeccop
(01.11.1933 - 04.06.2022 rr.)

4 vtoHs 2022 roga Ha 89 roay KM3HM ylWen U3 KMU3HM NaTpuapx COBETCKOM M Ka3axCTaHCKOW topu-
OMYECKOM HayKn, OANH U3 BUAHbIX TEOPETUKOB MPaBa, AOKTOP LOPUAMYECKUX HayK, Npodeccop, akaae-
MUK HaunoHanbHoM akagemun Hayk PK Mypat Tagxu-MypaTtosumy BalimaxaHos.

3710 6osblIAA NoTEPA AN PUANYECKOro cooblecTBa. Beab oH, Byayun BblAAIOWMMCA YHEHbBIM-
topucTom, natpmotom KasaxctaHa, ABAANACA NPUMEPOM A/1A MHOTMX MNOKOIEHUI OPUCTOB, BOMOLWAA
B cebe TaKue YepTbl, KaK YyTKOE U BHMUMATE/IbHOE OTHOLUEHME K KOAJIeram, acnmpaHTam U CTyaeHTam,
npefaHHOCTb CBOMM MPUHLMNAM U naeanam, U oOCTaBu/ CBOMN APKUI cief B OTeYeCTBEHHOM opuan-
YyecKoW Hayke.

MypaT Tagxu-MypaToBuu balimaxaHoB poaunca 1 Hos6pa 1933 roaa B Aama-Ate. B 1957 roay oH
OKOHYMN MOCKOBCKUI rocyaapCTBEHHbIN yHUBepcuTeT m. M. JTomoHOCOBa, a B 1963 roay B UHCTUTYTE
rocyaapcrea n npasa Akagemumn Hayk CCCP 3amTmA KaHANAATCKYO anccepTtaumto. Yepes 10 net My-
paT Tagxun-Mypatosuy B Kasl'yY um. C. Kuposa 3alwmntnn gucceptaumnto Ha COMCKaHUE Y4eHOM CTeMNeHu
[OKTOpa pUANYECKMX HAYK No Teme «[poTMBOpeYna B pa3BUTUM NPABOBOMN HAACTPOMKN COLLUANNCTU-
YyecKoro obuiecTsa 1 Nyt Ux npeogonenus». B 1975 rogy ero nsbpanm 41eHOM-KOpPECNOHAEHTOM, a B
1983 roay akagemukom Akagemum Hayk Kasaxckoi CCP.

C 1960 n oo 1990 roga M.T. baimaxaHoB ycnewHo pabotan B MHcTuTyTe dmnnocodpun n npasa AH
Ka3CCP, rge v npowen nyTb OT MIAALWeEro Hay4HOro COTPyAHWKA A0 AO/IKHOCTU ANPEKTOPA UHCTUTY-
Ta.

M.T. BaimaxaHoB 6bin BUAHbIM 0OLLECTBEHHO-NONUTUYECKUM AeaTenem Pecnybnmku KasaxcTaH.
OH ABaxAbl NPUHMMAN yyactve B pa3paboTke OCHOBHbIX 3aKOHOB KaszaxcTaHa. Mo npoekty KoHcTu-
Tyummn Kasaxckon CCP 1998 roaa sBnsacs yneHom paboueit rpynnbl, a No npoekty KoHctutyummn 1993
rofia — 41eHOM 3KCMepPTHOM rpynmnbl.

B 1992 roay oH 6b1n1 M36paH nepsBbiM U eaMHCTBEHHbIM NMpeacenatenemM KOHCTUTYLMOHHOIO cyaa
PK. Mocne npnobpeteHns KazaxctaHOM HE3aBMCMMOCTM, B CTPaHe Havancsa npouecc ¢popmmpoBaHma
COBCTBEHHbIX MHCTUTYTOB B/IAaCTM, OPraHOB FOCYAAapPCTBEHHOM BAACTH, Cpeamn KOTopbiXx 0coboe mecTo
3aHUMan Bo3rasnaembln M. baimaxaHoBbiM KOHCTUTYLMOHHbIN cya PK. OH, KaK BbICLUMA OpraH KOH-
CTUTYLLMOHHOTO Hag3opa, 6bln NpM3BaH obecneynTb BEPXOBEHCTBO KOHCTUTYLIMK, peanbHOoe NpuMmeHe-
Hue ee Hopm. B 2022 roay, Koraa B pecnybanKke cHoBa cTan AenctBoBaTb KOHCTUTYUMOHHbIN Cyg, PK,
notepa nepsoro MNpeaceaatena KC PK ctaHoBuTCA elle 6osiee CUabHOM.

M.T. BaiimaxaHoB aBTop 60nee 400 paboT no npobaemam Teopmmn Npasa U rocyaapcTsa, KOHCTU-
TYLUMOHHOrO NpaBsa, rocyAapCTBEHHOrO ynpasaeHma. Ha Tpyaax y4eHoro Bbipoc/ao He O4HO MOKOoNeHue
topuctos. Ero Tpyabl Bcerga 6b11m1 NPOHU3aHbI MAEAMW PAa3BUTUA NPaBOBOTO rocyaapcTea, UccaenoBa-
HWem npoTmsopeumnii B chepe npasa, B3aMMOLENCTBUA NPAaBOCO3HAHMA C MOPa/Ibl0 U HPABCTBEHHO-
CTblO.

Bonbluas yacTb KM3HM MypaTta Tagxu MypaToBuuya 6blna cBsizaHa C Bbicwei WKonol npasa
«aainet». C 1997 r. oH ABAANCA B TEYEHUWN AONTUX NeT NPOPEKTOPOM Bbicwien WwKobl npasa "aainet".
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B Te roapbl Kak 1aBHbIM peAaKTop Ha NPOTAKEHUM MHOTUX JIET, OH BJIOXKW MHOTO YCUAWUIA B CTaHOB/E-
HUWe )KypHana «HayyHble Tpyabl «DaineT». M o nocnefHero BpeMeHu OH 6bl TaKKe YIeHOM pPeaKos-
Nlernu xRypHana «Hay4yHble Tpyabl «2ainet» Kacnuiickoro obLecTBeHHOro yHMBepCUTeTa.

B pasHble roabl oH paboTtan Takxke B KasHY um. Anb-Papabu, KaslrtOy, «KaHap». HeckonbKko ae-
catunetmit M.T. BaiMaxaHOB rOTOBWJI Hay4YHO-NeAarorMyeckme U BbICOKOKBaIMPULMPOBAHHbIE Kaapbl
B chepe topucnpyaeHumm. OH Hbin 3amedaTeNlbHbIM JIEKTOPOM, €ro fIeKL MU A0 cux nop ¢ bnraroaap-
HOCTbIO BCMOMMHAIOT MU KOMMEHTUPYIOT. 1S MHOMMX OHU CTaNn TONYKOM A5 M3OpaHMA HayKKM Kak
KM3HEHHOro NyTu.

Honroe Bpemsa oH ABASAACA Npeacenatenem obbegmHeHHoro coseta KasltOy u BLUM «3ainet» no
3almTe OOKTOPCKMX AMccepTaumii, npeacefateNnem 3KCNepTHOro COBETA MO OPUANYECKMM HayKam
BAK KasaxcTtaHa. lNoga ero Hay4yHbIM pyKOBOACTBOM 3awmiLeHo 50 KaHANAATCKUX U 6 JOKTOPCKUX AUC-
cepTaumii no npobaemam TeEOPUN U UCTOPUKN TOCYAAPCTBA U NpaBa, KOHCTUTYLMOHHOIO npasa. Cpeaun
ero y4eHMKoB bbl/iv TaKune ApKMe yyeHble, Kak npodeccopa A.K. Kotos, A.A. MaTioxuH, P.A. MNMogonpu-
ropa, B.A. ManunHosckuit, E.M. AbangenbgmHos, XK.[. bycypmaHoB. U go nocnegHero spemeHn Mypar
TagKmn-MypaToBMY NPoAoAKaN aKTUBHO 3aHMMATBCA HayYHO-MearorMyeckon AeaTesIbHOCTbHO.

Ero 3acnyrm Heo4HOKpPATHO HblIM OTMeYeHbl rocygapctBom. OH Bbin HarpaxaeH meganamum "3a
OCBOEHME LEeNUHHbIX 3emenb (1970r.), "BeTepaH Tpyaa" (1992r.), Tpema noYyeTHbIMM rpamoTaMum Bep-
xoBHoro Coseta KasCCP 1974r., 1976r., 1983r.), PK, emy 6b110 NpucBoeHo 3BaHMe JlaypeaTa npemun
nmeHun YokaHa BanmnxaHoBsa, a B 2020 roay Ykazom lNpesunaeHTta PK oH bbin HarpaxkaéH opaeHom «la-
pacat».

Ero KauectBamm OblIM  OTKPLITOCTb, Be3ynpeyHan YecTHOCTb, 6ECKOPbLICTHOCTb, BEXANBOCTb. Mbl
Bcerga 6yaem BCNOMMHATL A06POXKeNaTeNbHOCTb, cnokoncTeme Mypata Tagxu-MypaTtoBuya, ero ae-
MOKPaTUYHOCTb B OOLLEHMW, EFO MO3UTUBHbBIN HACTPOM U YBaXKeHUE K MHEHUIO ApYTUX.

Konnektns Kacnuiickoro obLLecTBeHHOro yHuBepcuteTa rnyboKo ckopbut o HEBOCNOAHMMOWM yTpa-
Te U BblpakaeT cobosiesHOBaHMe BCeEM POAHbIM M 6an3KkMm MypaTta Tagxu-MypaTosuyal

KonnekTtus
BbicLuei WKOAbI NpaBa «dainer u
Kacnuiickoro obuiecTtseHHOro yHusepcureTa
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HAYYHA KH3Hb YHHBEPGHTETA

MEXAYHAPOOHAA HAYYHO-MPAKTUYECKAA KOH®PEPEHUNA
CTYAEHTOB U MO1OAbIX YHEHbIX B PAMKAX EXXETOAHbIX
BACUHCKUX YTEHUN «AKTYAJIbHbIE MPOB/IEMbI YACTHOTO MPABAY,
nPOBOAMMAA NPU NOAAEPKKE ®OHAA HYPCY/ITAHA HASAPBAEBA

28 anpens 2022 roga B cMellaHHom popmaTe (oHNAH U odnaiiH) coctoanacb MexayHapoaHas
Hay4YHO-MpPaKTUYecKana KoHbEepPeHUMA CTYAEHTOB M MONOAbIX YHEHbIX B PaMKax eXerofHbix bBacuHcKmx
YyTeHUI «AKTyanbHble Npobiembl YacTHOro Npasa», NpoBoAuMan Npu noaaep:kke doHaa Hypcynta-
Ha Hasapbaesa.

OpraHusaTtopamu KoHdepeHUMn BbicTynnan Kacnuincknin obuiectseHHbln yHUBepcuteT, ®oHa Hyp-
cynTaHa Hasapbaesa. Paboune A3bIKM KOHPEPEHLMN — PYCCKUIM, KA3aXCKUM, aHITUNCKUNA.

MecTo npoBeaeHus KoHbepeHunmn: Kacnnimcknin obuiectBeHHbIN yHUBepcuTeT, . Aamartsl, np. Jo-
CTbIK 85A, (6onbLUOM aKTOBbINM 3an, 3 3Tax).

[aHHaA exerogHana KoHdepeHUMA nocBaleHa 3acnyxkeHHomy aeatento Hayku KasCCP, pokTtopy
lopuanYecKkmx Hayk, npodeccopy HOputo Mpuropbesunuy bacuHy (1923 — 2004 rr.), KOTOpPbI ABAAETCA
OCHOBOMOJIOKHMKOM Ka3axCTaHCKOM LmMBUAUCTUKM. Mpodeccop HO.I. bacMH BHEC HEOLLEHMMbIN BKAAL,
B MPaBOBOE 0O6y4YeHME MONOAEKMN, AEN0 IOPUANYECKOTO 06PA30BAHNUA U CTAHOBNEHUA HAYKW FPaKaaH-
CKOro npasa B KasaxcTaHe.

LUenbto KoHbepeHUMM ABNAETCA 03HAKOMIEHME CTYAEHTOB, MAarMCTPAHTOB U AOKTOPAHTOB C XMU3-
HbIO M HAYYHOM [AeATENbHOCTbIO OCHOBATENA LUKOJbI FPpaXAaHCKoro npasa B Pecnybaunke KasaxcraH,
aBTopa 6onee 300 Hay4HbIX paboT, ocHoBaTenAa MparkaaHcKkoro kogekca PK (O6uwan n OcobeHHan ya-
CTN) N MHOTOYUCNIEHHbIX ApPYrnx 3akoHoB PK, 3acnykeHHoro gestens Hayku PK, a.to.H., npodeccopa
O.. BacuHa, a TaKXKe pa3BUTUE TBOPYECKOW aKTUMBHOCTU CTYAEHTOB, MarMCTPaHTOB U MONOAbIX y4e-
HbIX, MPUB/IEYEHME UX K PELLEHMIO aKTYaIbHbIX 33434 COBPEMEHHOM LMBUINCTUYECKOWN HAYKK, COAEN-
cTBME pa3BUTUIO 0Bpa3oBaTe/IbHbIX M HAYYHbIX CBA3EN HAUYMHAIOLWMX UccnenoBaTenen n3 bamxkHero
3apybexbs.

C NpMBETCTBEHHbIM CIOBOM BbICTYNUAM AeKaH Bbicwein WKonbl npasa «9ainet» Kacnuinckoro ob-
LLLeCTBEHHOTO YHUBEPCUTETA, AOKTOP HOpUANYECKMX HayK, npodeccop Mopo3s C.M., u MNpeacenatens
CoseTta no Hayke npu ®oHae HypcyntaHa Haszapbaesa, pykosogutenb OTaena NoAUTUYECKUX UCCNeno-
BaHM Ka3axCTaHCKOro MHCTUTYTa CTpaTernyecknx nccnegoBanuii npu Mpesmagente PK, PhD TokTapos
E.B.

B paboTe KoHbepeHLMM B KaUecTBe NOYETHbIX FOCTEN NPUHAAN yYacTUe BeayLune yyeHble KasaxcTa-
Ha — K.l0.H., accoummpoBaHHbIN npodeccop BLUM «3ainet» Myxtaposa A.K., K.l0.H., acCOUMNPOBaAH-
HbI npodeccop BLUM «3ainet» Kapaes A.A., K.l0.H., accounmMpoBaHHbIA npodeccop BLUM «aainet»
lanuHckas HO.B.

AKTUBHOE y4yacThe B paboTe KOHPepeHLUN NPUHAAN TaKKe npenogasaTenu Boicwen Wwkoabl npa-
Ba «3ainet» Kacnuiickoro obL,ecTBeHHOro yHMBEpPCUTETA — A.10.H., aKagemumyeckuin npodeccop BLUM
«9ainet» Akmmbekosa C.A., K.l0.H., accoummpoBaHHbIM npodeccop BLUM «3ainet» Kanumbekosa
A.P., M.10.H., ceHbop-nekTop Tnewanunes H.A., m.t0.H., ceHbop-nekTop Makcatos H.P., Mm.10.H., CEHbOp-
nektop AmMaHranvesa A.3., M.10.H., ceHbop-nekTop CynelimeHos H.C.

B pamKax KoHbepeHumMn bbinv 0bcyKaeHbI aKTyaNbHble NPO6AEMbI TEOPUM U NMPAKTUKM TPaxKaaH-
CKOro MpaBa, *WAWULLHOFO NpaBa, CEMENHOro npasa, TPYA0BOrO NpaBa, MeXAYHAPOAHOrO YaCcTHOTO
npaBa, KOPNOPATMBHOIO NpaBa, 06A3aTeNbCTBEHHONO NPaBa, LOFOBOPHOIO NpaBa, NPaBa UHTENNEKTY-
aNbHOM cOHCTBEHHOCTM, MATEHTHOMO NPABa, CPABHUTENLHOTO NPABOBEAEHMA.

B 4yacTHOCTU, coMCKaTENleM YYEHOW CTENEHW AOKTOPA IOPUANYECKMX HAYK, KaHAWLATOM opuanye-
CKMUX HayK, AOUEHTOM, AOUEHTOM Kadeapbl MeXKAyHAapOAHOrO YacTHOro npaBa Bcepoccminckoi aka-
OEeMUU BHelLHel Toprosan MUHUCTEPCTBA IKOHOMMUYECKOro pa3Butua Poccuiickon ®epepaumm Ma-
KepmaH TA. (r. MockBa, P®) 6bi11 ocBeLLeHbl BOMPOCHI 3/1EKTPOHHOIO MPAaBOCYAMNA KaK MexaHU3Ma
TPAHCIPAHWUYHOMN 3/1EKTPOHHOM KOMMEPLMU, TPAHCFPAaHMYHAA 3/IEKTPOHHAA TOProBAaA, U HEKOTOpble
Hopmbl NpoekTa 3akoHa EC o undposbix ycayrax 2020 r.



216 HAYYHAS )KU3Hb YHUBEPCUTETA / HAYUHBIE TPY/Ibl "OJLJIET". Ne 2. 2022

MaruncTp npaBa, OPUCT-KOHCY/IbTAHT FOPUANYECKON KINMHUKM FOPUANYECKOTo MHCTUTYTa banTuincko-
ro peaepanbHoOro yHusepcuTteta umeHun Mmmanymna KaHta, CasoHoB A.WN. (r. KaanHuHrpaa, PO) BbI-
CTYMWA C aKTya/IbHON TEMOW O cyabbe MexAyHapoaHON TOProB/aM B 3MOXY CaHKLMIA U Nepesena pbiH-
KOB, TaK¥e OTMETW/I, YTO COBPEMEHHAsA CUCTEMA AOTOBOPHOrO M 06A3aTeNbCTBEHHOIO NPaBa B paMKax
MeXAyHapoaHOro YacTHOro npasa McnbITbiBaeT Kpusuc. Mo mHeHUto monogoro yyeHoro Ca3oHoBa
A.N. cTpemneHne asmnTeHTa MMPOBOI BastOTbl MCNO/b30BATb CBOE NPUBUIETMPOBAHHOE MOJIOXKEHUE
NPUBOAUT K NPEKPALLEHNIO BCAKUX 00653aTENbCTB B PaMKe MUPOBOM TOprosau. CNMKep NOSICHWUA, YTO
HeobxoAMMO BBeAeHME aHanora 30/10TOr0 CTaHAAPTa Ha OCHOBE 3/IEKTPOSHEPTUU, rae He AOKHO
ObITb €4MHOI0 3MUTEHTA, KOTOPbIM Obl/1 Bbl AMHCTBEHHbIM X03AMHA MUPOBOWM BantoTbl. PUHAHCOBbIE
OrpaHMYeHUsA HaNoMMHAIOT BCEM NOJ/Ib30BaTENIAM MUPOBOM BatOTbl, YTO OHA UM He NMPUHAZANEKUT, U
MMEIOT LLeHY TONIbKO A0 TeX Nop, MOKa Ha TO eCTb BONA IMUTEHTA.

CtyaeHT BLUM «3ainet» KOY Oasnetrunbgees [A.H. B cBoem goknage 3aTpoHyn npobaembl cooT-
HOLUEeHMA HaLMOHA/IbHOTO M MHOCTPAHHOro nNpasa B PK, npoaHannsnMpoBan npaBoBon cTatyc Mexay-
HapoAHOro GMHaAHCOBOrO LeHTPa «ACTaHa».

CryneHTKa BLUM «2ainet» KOY MyxuauHkbisbl M. npeactaBmia CpaBHUTEbHbIN aHaNM3 NOHATUA
[0roBopa B KOHTEKCTE Ka3axXCTAHCKOrO M aHIIMMCKOro NpaBa, U 3aTPOHY/1a BONPOChl MMMJIEMEHTALLUK
HOpM NpeLeaeHTHOro NpaBa B Ka3axCTaHCKoe Npaso.

Xotenn 6bl OTMETUTDb, YTO B Xo4e KOHbEpPEHLUMM BbICTYNMWUIM C AOKIAL0M MOMOAbIE YYEHbIE U CTY-
OeHTbl U3 BeAyLnx By30B Poccum 1 KasaxctaHa.

B paboTe KOHpePEHUMN NPUHAAN yYaCcTUE CTYAEHTbI, MAarUCTPaHTbI, AOKTOPAHTbl U COMCKATENM U3
Bcepoccuiickon akageMnm BHelwHen Toproean MmnHUCTepPCTBa SKOHOMMYECKOTO pa3BUTMA Poccminckoi
denepaumm, (r. Mocksa, P®P), HoBocnbMPCKOro HaUMOHANBHOTO MUCCe0BATENBCKOTO rOCYAAPCTBEH-
HOro yHMBepcuTeTa, Bonro-Batckoro nHctutyTa (Prnmana) MoCKOBCKOro rocysapCTBEHHOIO tOpUaK-
yeckoro yHusepcuteta um. O.E. KytadpuHa (MItOA) (r. Kupos, P®), lOpmnanueckoro MHCTUTYTa bantuii-
cKoro pesepanbHoro yHmsepcuteta um. WM. Kanta (r. KaanHunrpag, PO®), Cesepo-3anagHoro MHCTUTYTa
(dbnnmnana) Yuusepcuteta umenn O.E. KytadmHa (MIHOA) (r. Bonoraa, P®), Kazaxckoro HauMoOHanbHOro
yHMBEpCUTETa MMeHU anb-Papadu (r. AnmaTsl, PK), EBpasmiicKoro HauMOHaIbHOrO YHUBEPCUTETA UM.
N.H. Tymunnesa, (r. Hyp-CynTaH, PK), EBpasuitckoit topuamyeckon akagemun um. [.A. KyHaesa (r. Anima-
Tbl, PK), KaparaHauHcKoro yHuMBepcTuTeTa UM. akagemuka E.A. BykeToBa, (r. KaparaHaa, PK), 3anagHo-
KasaxcTaHcKoro yHuBepcuteta um. M. YTemuncosa (r. Ypanbck, PK).

B pamKax KOHpepeHUMM B LLeNAX NOBbILWEHWUA YPOBHA Hay4YHbIX Ny6AMKauui Obla NpoBeaeH KOH-
Kypc «Jlyyluan Hay4yHas cTaTbsa». [1o UToram KoHKypca 6b111 06bsiBNEHbI NOBeanTeNN, KOTOPbIM BPYYU-
M ANNAOMbI M MaMATHbIe Npu3bl oT Kacnuitckoro obuiecTBeHHOro yHuBepcuteta n ®oHaa HypcynTtaHa
Haszapbaesa.

Kopn KOHpepeHLUM OTMETUNO CieaytowWwme Nyylune A0KNA4bI:

| mecto — Aasnetrunbgees AuHmyxameg HaumnbeBuu, ctygeHT 1 Kypca Bbicwiei WKo/bl npa-
Ba «oainet» Kacnuiickoro obLLeCTBEHHOIO YHUBEPCUTETA, AOKNaL, «[1pobiemMbl COOMHOWEHUA Ha-
YUOHAMbHO20 U UHOCMPAHHO20 npasa 8 PK (Ha npumepe MexOyHapoOHo20 ¢huHaHC08020 ueHmpa
«AcmaHa»)». HayuHblit pykoBoguTens — CarnHaeB MelpykaH ErMHb6aeBMY, marnctp opuanYeckmx
HayK, CEHbOpP-N1eKTop Bbicwel WwkKoabl NpaBa «9aineT» Kacnuinckoro obLecTBeHHOTO YHUBEPCUTETA;

Il mecTto — KypmaHranuesa AilHapa CepuKOBHa, CTyAeHTKa 3 Kypca BbicLliel WKobl NpaBa «o4i1eT»
Kacnuiickoro obuiecTBeHHOro YHUBEPCUTETA, A0KNa4 «A3amammelK npouecmeai 0anendemenep». Ha-
YUYHbIN pyKoBoguTenb — MakcaToB HyprKaH PULIATOBUY, MArnCTp IOPULMYECKUX HAYK, CEHbOP-EKTOP
Bbicwen WwKobl NpaBa «94ineT» Kacnuinckoro obLecTBEHHOTO YHUBEPCUTETA;

Il mecto — TneynauH TemupnaH KaHatoBuu, cTyaeHT 3 Kypca topuandeckoro dakynsteta Kaparas-
OVHCKOTo YHUBEPCTUTETA M. akageMuKa E.A. BykeToBa, (r. Kaparanaa, PK), noknag «K eonpocy o pac-
mopxceHuUU mpyoosbix npagoomyoweHuli». Hay4Hbli pykoBoauTenb — Hykywesa Alirynb ALLMMOBHaA,
KaHAMAAT FOPUANYECKMX HAYK, OOLEHT, npodeccop Kadenpbl rparkaaHCKOro M TpyAoBoro npasa Kapa-
raHAMHCKOro YHUBEPCTUTETA M. aKagemuka E.A. BykeTtoBa (r. KaparaHnga, PK);

Il mecto — bep Buonerta BUKTOpOBHa, CTyAeHTKA 1 Kypca Boicwein wkobl npasBa «oainet» Ka-
CNUICKoro obLwecTBEHHOro YHUBEPCUTETA, AOKNAA, « KOHCMUMYYUOHHbIe OCHO8bI NPA8a 2pAXOaH HA
wunuuwje». HayuHbii pykosoguTtens — Kapaes Anvnawa AraxaHoBWY, KaHANAAT HOPUANYECKUX HAYK,
aCCOLMMPOBaHHbIN Npodeccop Bbiclwel WKonbl npaBa «94inet» Kacnuiickoro obLecTBEHHOro yHU-
BepcuTeTa;

Il mecto — OaHunoBa AHrenuHa OneroBHa, CTyAeHTKa 3 Kypca MexxayHapoaHOo-npaBoBoro ¢a-
Ky/ibTeTa BcepoccuincKol akafeMmnmn BHelHen Toprosan MWHUCTEPCTBA SKOHOMMWYECKOTO Pa3BUTUSA
Poccuiickon ®enepaumm, (r. Mocksa, P®), noknan, «PazsauyHbie mooxo0bl K onpedesneHuro asmoHoMUU
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807U 8 MeXOYHAPOOHOM YacmHom rnpase». HayuHblli pykoBoguTenb — MNakepmaH MannHa Anekcax-
OPOBHA, KAHAMAAT IOPUANYECKMX HAYK, AOUEHT, AOUEHT Kadeapbl MeXAyHapo4HOro YaCcTHOro npasa
Bcepoccuiickol akafeMum BHeLHe Toproeav MUHUCTEPCTBA SKOHOMMUYECKOTO pa3BuTuA Poccuinckom
depepaumnn (r. Mocksa, PD);

Il mecTo — ChambekoBa JIaiina ANMacoBHa, CTyAeHTKa 3 Kypca Bbicliel WwKoabl npasa «oaineTt» Ka-
CNUICKoro obLecTBEHHOrO YHUBEPCUTETA, A0KNAA, «XA1bIKAPAbIK HEKe KYKbIKMarel HOmapuammboiK
ic-opekemmep». HayuHblli pykoBoantens — MakcaToB Hyp)KaH PUWATOBMY, Maructp opuanmyeckmx
HayK, CeHbOpP-/1eKTOp Bbicwwei WKonbl NpaBa «34ineT» Kacnuickoro obLwecTBEHHOTO YHUBEPCUTET];

Kpome TOro, goknagumkam 6bi1v NpUCyKAEHbI cnegyowme HOMUHALMMK:

® HOMWHaUMSA «Jly4ywnii mosiiogom yyeHbin» — [laBbigoBa AHacTacua AfieKCaHAPOBHA, MarucTpaHT
1 Kypca MexayHapoaHo-npaBoBoro ¢akynbTeTa Bcepoccnincko akageMmnmn BHelwwHen Toprosam Mu-
HUCTEPCTBA 3KOHOMUYECKOro passuTus Poccuiickoin ®eaepaumu, (r. Mocksa, P®), aoknan, «Bcmpey-
Hble UCKU 8 MeXOyHapPOOHOM UHBECMUUUOHHOM apbumpaxce». HayuHbl pykoBoauTens — MakepmaHr
lanvHa AneKcaHApPOBHA, KAHANAAT PULUYECKUX HAYK, AOLLEHT, AOUEHT Kadeapbl MexayHapoaHOro
YacTHoro npasa Bcepoccuiickoi akagemmnm BHelwHen Toprosan MUHMUCTEPCTBA SKOHOMMUYECKOTO pas-
BUTUA Poccuitckoit ®eaepauum (r. Mocksa, PO);

® HOMMHAuMA «lpaKkTMYeCcKaa 3HAYMMOCTb W OCTPOTa wuccnepoBaHua» — bekxaH Anpuap
Bypnubaiiynbl, soknag « Hekomopeie akmyasbHble 80MpPOCkI nepexoda o paHee 3aKA0YEHHbIM KOH-
Mpakmam Ha ycnosus Hedporosb308aHUs, npedycmompeHHbie Kodekcom Pecnybauku KazaxcmaH
om 27.12.2017 2. «O HeOpax u Hedpomnosnb308aHUU». HayuHbll pykoBoguTens — Mnbsacosa Kynaw My-
paToOBHA, LOKTOP LOPUAMYECKUX HAYK, Npodeccop, rMaBHbI HayYHbIM coTpyaHMK HUW yacTHoro npasa,
npodeccop Bbiclwen WKoAbl NpaBa «94inet» Kacnuiickoro obLLecTBeHHOro YHUBEPCUTETA;

® HOMUHaUMA «Jlydywmnin cnnukep» — U6panm AMTonKbiH BaxTUAPKDbI3bI, CTYAEHTKA 3 Kypca Bbicwwei
LUIKOAbI NpaBa «d4inet» Kacnnickoro obLiecTBeHHOro YHUBEPCUTETa, A0KAA4 «[ToHAMuUe «ynyweHHas
8b1200a» 1o 3aKkoHodamesbcmay PK». HayuHblit pykoBoauTens —HectepoBa EneHa BUKTOPOBHA, KaH-
OMAaT IoPUANYECKMX HayK, acCoLuMMpPOBaHHbIM npodeccop Boicwel wWKonbl npasa «oainer» Kacnui-
CKOTO OB6LLECTBEHHOIO YHUBEPCUTETA, IMAaBHbIW HAYYHbIA COTPYAHWUK MHCTUTYTa 3aKOHOAATENbCTBA U
npasoBoi MHbopmaumn PK;

® HOMWHaUMA «KpeaTUBHOCTb MblweHns» — Fanbim»kaHoBa AligaHa FanbiM¥KaHKbI3bl, CTYAEHTKA
3 Kypca Bbicwei WwKonbl npasa «o4inet» Kacnuitckoro obuiecTBEHHOrO YHUBEPCUTETA, A0KNAL «Ho-
mapuycma miHeemmi KyanaHObIpblaamelH Mmamineanep». HayuHbin pykoBoauTenb — MakcatoB Hyp-
¥KaH PUWATOBUY, MArncTp HOPUANYECKUX HAYK, CEHbOP-EKTOP Bbicwel WKobl NpaBa «daineT» Ka-
CMMNCKOro 0bLecTBeHHOro YHUBEPCUTET];

® HOMUWHALMA «JTy4LuniA AOKNAL Ha rocyAapcTBEHHOM A3blke» —MapneHoBa Acbin3aga beitbiTKbi3bl,
CTyAeHTKa 3 Kypca daKynbTeTa CTOPUM, SKOHOMUKM M Npasa 3anagHo-KasaxcTtaHCKoro yHuBepcuteTta
um. M. Ytemuncosa, (r. Ypanbck, PK), aoknag «Ombéacs! KyKbifbiHbIH 63eKkmi macesnesnepi». HayuHbli
pykoBoautenb — OTeyoBa Akaman Kagblp»KaHOBHa, MarucTp topuamnyYeckux Hayk, cTapwunii npeno-
AasaTtesib Kapeapbl NPaBOBbIX ANCUMMNANH 3anagHo-KasaxcTaHcKoro yHmMBepcuTteTa um. M. YTemuncosa
(r. Ypanbck, PK);

* HOMWHauMA «byaywmin 3akoHoTBOpeL» — Mbiprannesa AsHa KaHaTtoBHa, cTyaeHTKa 2 Kypca
topuandeckoro dakynbtTeta EBpasminckoi topuamnyeckon akagemum um. [.A. KyHaesa, (r. AamaTsl, PK),
OOoKnag «baHKpomcmeo uauyecko2o nuya». HayuHblit pykoBoauTtenb — [lockaHoB MaKcbinbiK ban-
TabeKoBUY, KaHANAAT OPUAMYECKUX HaYK, JoueHT, EBpa3suniickasa topuanyeckaa akagemus mm. J.A.
KyHaeBsa (r. Aamartbl, PK);

® HOMUHauMA «Hay4yHasa cmenocTb» — MapaTtoBa Anboua CepikKbI3bl, CTyAeHTKa 2 Kypca Bbicweit
WKO/IbI NpaBa «oainet» Kacnuitckoro obLiecTBEHHOr0O YHUBEPCUTETa, AoKNaA «be3pabomuya — enas-
Hasa npobnema cospemeHHo20 KazaxcmaHa». HaydHbi pykoBoguTtenb — YnHrucbaesa AHapa Eneme-
COBHa, MarucTp pPUANYECKUX HayK, CEHbOP-NEKTOP Bbicwel WKobl NpaBa «34ineT» Kacnuinckoro
06LLLEeCTBEHHOIO YHUBEPCUTETA;

® HoOMMHauMA «MOUCK UCTUHBI» — Y6O6UHUA30B UXTUApP BaxTuapoBuu, cTyaeHT 4 Kypca Bbicwei
WKO/bl NpaBa «daineT» Kacnuickoro obLecTBEHHOrO YHUBEPCUTETa, A0KNAA «[lpobaema peaynu-
posaHuA 3awumel npas nompebumerneli 2ocydapcmeeHHbIMU op2aHamu Pecriybauku KaszaxcmaH».
HayuHbI pykoBoguTenb — PomaHoBcKaa CBeTiaHa KOpbeBHa, KaHANAAT IOPUANYECKMX HAYK, aCCOLLUM-
pOBaHHbIN Npodeccop Bbicliel WKoibl NpaBa «2aineT» Kacnuickoro obLiecTBeHHOro yHMBepCUTe-
Ta, Mpeacenatens MNpasneHns POO «EBpasuitckuin Coto3 AenytatoB», POO «HaumoHanbHaa ManaTta
MegamnaTopos», OKOJ1 «Accoumauma Jlura Motpebuteneit KasaxcraHa», MpesmaeHT OKOJ/1 «Accoumaumn
Mpeanpuatuit besynpeyHoro busHeca;

* HOMMHaumsa «Bocxogallan 3Be3aa rpaxgaHckoro npouecca» — Myxamepgkan Auac CaiipaHynbl,
mMmarucTpaHT 1 Kypca topuamyeckoro gakynbteta EBpasninckoro HaunMoHanbHOro yHmsepcuteta um. J1.H.
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l'ymunesa, (r. Hyp-CyntaH, PK), aoknag «3awuma npasa cobcmeeHHocmu: 0c8060x0eHuUe He30KOHHO
30HAMO20 HEXCUM020 nomew,eHusA». HaydHbln pykoBoguTens — MapKkeHoBa CBeTnaHa baxbiToBHA, KaH-
OMAaT IopuanYeckux Hayk, npodeccop Kadpeapbl rpaxKaaHCKOro, TPYA0BOIO M 3KO/IOrMYECKOoro npasa
EBpa3miickoro HauuoHanbHoro yHusepcuTeTta um. J1.H. flymunnesa (r. Hyp-CyntaH, PK).

Moasoan utorn KoHdpepeHumnn gekaH BLUM «9ainet», 4.10.H., npodeccop CetnaHa MaBnosHa Mo-
PO3 BbIpa3n/ia YBEPEHHOCTb B TOM, YTO KOHbEPEHLMA Obla Nosie3Ha BCEM €€ YHaCTHUKAaM — YYEHbIM,
CTYAEHTaM, MArnMCcTpaHTaM AN1A Pa3BUTUA HAYYHO-UCCe0BaTeNbCKOM AeATENbHOCTH.
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MEXAYHAPOOHAA HAYYHO-MPAKTUYECKAA KOH®PEPEHLUUNA
«NMPEACTABUTE/IbCTBO U 3AUWLUTA MNMPAB
B COBPEMEHHbIX YCTOBUAX»,

NOCBALWEHHAA 55-TETHEMY IOBUJIEIO
NPO®ECCOPA KACMTUNUCKOTO OBLWECTBEHHOIO YHUBEPCUTETA,
KAHOUAATA IOPUOAUYECKUX HAYK
POMAHOBCKOW CBET/1IAHbI FOPbEBHbI

10-11 mioHs 2022 roaa B dopmate odpnaitH 1 yaaneHHoro (OHAaiH) y4acTus coctosacb MexayHa-
poAHasA Hay4yHO-MpaKTUYecKas KoHdepeHuua «lpeacTaBuTeNbCTBO M 3alLMTa NpPaB B COBPEMEHHbIX
YC/IOBUSAX», MOCBALLEHHAA 55-n1eTHemy tobuneto npodeccopa Kacnuiickoro obLecTBEHHOrO YHUBEPCU-
TeTa, KaHAMAaTa PUANYecknx Hayk PomaHoBckol CBetiaHbl KOpbeBHbI.

OpraHu3aTtopom KoHbepeHuMM BbiCTynuaa Bbicwana wKona npaBa «9ainet» Kacnuinckoro obuue-
CTBEHHOTO yHMBepcuteTa. KoHpepeHumns ogHoBpeMeHHO B odnaiH popmate nposoamaacb B 3ane
3aceaaHunii YyeHoro coseta (r. Anmartbl, np. JocTbik 85 A), n oHnaliH Ha nnatdopme Zoom Ans 3apy-
6eXKHbIX Y4aCTHUKOB, OHNAMH AOKNAAYMKOB U cywaTtenei. Paboune A3blKM KOHPEPEHLMN — PYCCKUIA,
Ka3axCKWUM1, aHTIMIACKUNA.

[aHHasa KoHdepeHuua bbisia NocBALLeHa 06LWeCcTBEeHHON U Hay4YHO-NeAarormyeckomn AesTe/IbHOCTH
accoumMmnpoBaHHOro npodeccopa Bbiclwein WKobl NpaBa «9aineT» Kacnninckoro obLecTBeHHOro yH!-
BepcuTeTa, Mpeaceanatena MpasneHna POO «Espasuiickuin Cotos AenytatoB», POO «HaunoHanbHan
Manata Meguatopos», OKO/1 «Accoumnaums Jlura MNotpebutenein KasaxcraHa», Jenytata Maxkunauca
MapnameHTa Pecnybnunkn KasaxctaH V co3biBa, KaHAMAATa lOpUAMYECKUX HayK PomaHoBcKol CeeTna-
Hbl FOpbeBHbI.

CTouT 0c060 0TMETUTb, YTo Npodeccop PomaHosckaa C.HO. npuHMMana yyacTne B paspaboTtke 60-
nee 20 HOPMATMBHbIX NPABOBbIX AKTOB, B TOM uucae 3akoHa «O 3awmTe npasB notpebutenein», «O
Meamaunm», a TakKe npoekta KOoHCTUTYLMOHHOIO 3aKOHa O BHECEHUM U3MEHEHWUIN U AOMONHEHUN B
KoHctutyumio Pecnyb6amnkmn KasaxcraH.

Bbicovaniwmii npodeccrmoHanmam CeetnaHbl KOpbeBHbI CHUCKANN FyOOKOe yBaXKeHUE U 3aC/TyKeH-
HbI aBTOPUTET OOMAAPA Cpeau Koaner, 0 YeM CBUAETENbCTBYET NpoBOAMMAn ceroaHs MexkayHa-
pPOAHAA HAay4yHO-MPaKTMYecKas KoHdpepeHuns «lpeacTaBUTENbCTBO U 3aluMTa NpaB B COBPEMEHHbIX
YC/IOBUSAX», NOCBALWEHHan 55-neTHemy tobunetro npodeccopa.

BblibpaHHaA opraHM3aTopamMmn KoHbepeHUnn Tema CBUAETETENBCTBYET 06 ee aKTya/IbHOCTU U BaK-
HOCTM O/18 KaXK4oro rparkaaHunHa KasaxcTaHa B YCNOBUSX HAXOMKAEHWUS HOBbIX nyTei passutua. Cy-
LecTeyloLine npobaembl NpaB Ye/0BEKA B COBPEMEHHbIX YCNOBUAX MO MHOMMM acreKkTam cTUMpatoT
HaUMOHa/IbHble 0COOEHHOCTU M HOCAT rMobanbHbIN XapaKkTep. KazaxcTraHcKoe o6LecTBO B HACTOALLUM
MOMEHT NpPeoosieBaeT Kak BHYTPEHHMeE, TaK U robanbHble Bbi30Bbl COBPEMEHHOCTU M noaTomy TaK
HacylWHO HeobxoAumbl BbIpabOTKa M COBEPLLUEHCTBOBAHME MEXaHW3Ma NPaBOBOM 3aLLUTbI NPAB U UH-
TEepPecoB rpaxaaH, BCeX Y1eHOB Ka3axCTaHCKOro obLecTBa B YC/10BMAX HOBOW pPeanbHOCTU, U B OCO-
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6EHHOCTN Pa3sBUTME M YCOBEPLLUEHCTBOBAHWE MHCTUTYTa NPEACTaBUTENbCTBA AN obecneyeHus npas
yesioBeka.

MogepaTopom KoHbepeHLMn bbin MaBHbIM HayyYHbIM coTpyaHMK HUW yacTHoro npasa Kacnuiicko-
ro 06LLecTBEHHOro YHMBEPCUTETA, YNeH MeayHapoaHOW akafeMnM CPaBHUTEIbHOMO NPaBoBeAeHMSA
(IACL), g.t0.H., npodeccop Kaparycos ®.C.

C NpuWBETCTBEHHbIM CNOBOM BbICTYNMAM peKTop KacnuiicKkoro obLLecTBEHHOro YHWBEPCUTET],
PhD HyceHos .M.; npeacegatens Komuteta no 3awmte npas norpebutenent MTU PK TbiHbic6ekoB
A.C.; ampektop HUM yacTHoro YyactHoro npaea Kacnmniickoro o6L,ecTBEHHOrO YHMBEPCUTETA, aKaZeMUK
HAH PK, a.to.H., npodeccop CynelimeHos M.K.; accoumnmnpoBaHHbIi npodeccop Bbicliel WKobl NpaBa
«9ainet» Kacnuiickoro obLLecTBEHHOIO YHUBEPCUTETA], K.10.H., MyxTapoBa A.K.; npeaceaatens deae-
pauum obLlecTs 3aWmTbl NpaB noTpebutenelt YsbekucraHa Capumcokos [.T.; AeKaH Bobicwel wKosbl
npasa «9ainet» Kacnuinckoro obwecTBeHHOro yHUBEpPCUTETa, A.10.H., npodeccop Mopos C.M.; rnas-
HbIA Hay4HbIl coTpyaHuk HUU yacTHoro npasa, akagemuyveckuii npodeccop Boiclel WKoAbl Npasa
«9gineT» Kacnuiickoro obLLecTBEHHOro yHMBEpCUTeTa, A.10.H., AnmxaHosa LA,

C no3apaBuTENIbHBIM aAPECOM K LOOUNAPY BbICTYNWA AEKAH topuanyeckoro ¢akynbreTa Kasaxckoro
HaLMOHAIbHOTO YHUBEpPCUTETa UMeHU anb-Papabu, a.to.H., npodeccop bangenvanHos [.J1.

C poknagamu BbicTynunm ampektop HUM yactHoro yactHoro npasa Kacnuitickoro o6LLecTBeHHO-
ro yHmBepcuteTa, akagemuk HAH PK, a.to.H., npodeccop CynerimeHoB M.K.; Beaywmin Hay4HbIA cO-
TpyaHUK HUU yactHoro npasa KacnuiicKoro yHMBeEpPCUTETA, UCMONHUTENbHbIM AnpeKTop KasaxcTaH-
ckoro MexayHapogHoro ApbuTparka, PykoBoauTenb annapata ApbuTpaskHoW nanatbl KasaxcTaHa,
K.10.H., [lyliceHoBa A.E.; HaYanbHUK OTAENa NO 3awmTe npas noTpebuteneit EBpasmMncKkoi sKOHOMU-
YecKon KomuccuK, K.1.H., OcayneHko J1.H. (r. Mocksa, P®); rnaBHbI Hay4HbIM COTPYAHUK MHCTUTYTA
rocyaapcrea u npasa HAH KP, a.t0.H., TeH A.B. (r. Buwkek, Kbiprbisckas Pecnybnuka); npodeccop HAO
«YHunepcuteT Hapxo3», K.l0.H., KnumkuH C.U.; poueHT Kadeapbl rpakgaHCKOro npaBa M npouecca
Kbiprbiacko-Poccuiickoro CnassiHcKoro yHuBepcuteta umeHn b.H. EnbumHa, K.to.H., dpatos W.T. (r.
BuwwkekK, Kbiprbidckasa Pecnybauka); pykosogutenb OHOJT «Accoumaumsa pasBuTmUa rpaxKaaHCKoro ob-
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wecrtea» («KAPFO») AcaHoBa [.K.; AeKaH Bbiclwein WKobl NpaBa «94ineT» Kacnuiickoro obuLecTBeHHo-
ro yHMBepcuTeTa, A.t0.H., npodeccop Mopos C.I1.; 3amecTuTe b AeKaHa Mo Hay4HOW M BOCMUTATE/IbHOM
paboTe, accouMMpPOoBaHHbIN Npodeccop BbicLiel WKobl Npasa «9aineT» Kacnuinckoro obLiecTBeHHo-
ro yHMBepcuTeTa, K.1o.H., Kapaes A.A.; npodeccop Kadbeapbl rpaxkaaHCKoro 1 Tpyaosoro npasa Kapa-
raHAMHCKOro YHUBEPCTUTETA MM. aKagemuKka E.A. BykeToBa, K.lo.H., goueHT Hykywesa A.A. (r. Kapa-
raHaa, PK); rnaBHbIN HayuHbI coTpyaHUK HAW yacTHOro npaea, akagemuyecknin npodeccop Bbicwiei
WKo/bl NpaBa «3aineT» Kacnuiickoro obuiecTtBeHHOro yHMBepcuTeTa, A.10.H., AnmxaHoBa ILA.; acco-
LMMpoBaHHbIN Npodeccop Bbicwen WwWKonbl NpasBa «94ineT» Kacnuiickoro obLwecTBeHHOro yHMBepCu-
TeTa, MNpeacenatens MpasneHns POO «EBpasuninckmin Coto3 enytatos», POO «HaunoHanbHan MNanaTta
MegamaTopos», OHOJ1 «Accoumaums Jiura Motpebuteneii KazaxcraHar, Jenytat Maxkunuca MapnameH-
Ta Pecnybnmkm KasaxctaH V co3biBa, K.t0.H., PomaHoBcKana C.HO.; rnaBHbI Hay4yHbIl coTpyaHuk HUUA
yacTHoro npasa Kacnuiickoro obL,ecTBeHHOro YyHUBEPCUTETA, YieH MexayHapoaHOoM akageMnm cpas-
HuTenbHoro npasoseaeHus (IACL), a.t0.H., npodeccop Kaparycos ®.C.; ceHbop-1eKTOp BbicLuel WKobl
npasa «9ainet» Kacnuitckoro obLecTBEHHOIO yHMBEPCUTETA, M.10.H., MakcaTos H.P.

Bo Bpemsa KoHdepeHUUn 6bin 0bCyKaeHbI BOMPOCHI albTEPHATUBHOIO paspeLleHnsa CNopoB, Me-
OMaLMN, UHCTUTYTA 3alMTbl FpaXAaHCKUX NpaB B 3aKoHoAaTenbcTBe PK, a TakKe pa3BuTtue cuctemsl
3aWwmTbl Npas notpebuteneit B Hopmax K PK, akTyanbHble BONPOCHI NpaB MHBECTOPOB, OMbIT MEXAY-
HapOAHOro COTPYAHWYECTBA rOCyAapcTB-41eHoB EBPa3niiCKOro SKOHOMMYECKOTO coto3a B chepe 3a-
LWMTbI NpaB noTpebuTenen u ap.

Hapsaay ¢ aTum, B paboTte KOHbEPEHLMM NPUHAAN yYacTUe 3aBeayroLlnin Kabeapor npeanpuHn-
MaTe/IbCKOro MpaBa, FParkAaHCKOro M apbuTpakHoro npouecca HoBOCMOBUPCKOro HaLMOHA/bHOMO
nccnefoBaTeIbCKOro rocyAapCTBEHHOMO YHUBEpCUTeTa, A.10.H., npodeccop Jincuua B.H. (r. HoBocu-
6upck, PP); rnaBHbIN HayyHbIM coTpyaHMK HAW yacTHoro npasa Kacnuinckoro obuiecTBEHHOMO yHU-
BEpPCUTETA, JOKTOP tOpUANYECKMX HayK, npodeccop Nnbsacosa K.M.; poueHT Kadenpbl «parkaaHcKoe
npaBo» TaWKEHTCKOro rocyAapCTBEHHOIO OPUANYECKOTO YHUBEPCUTETA, K.10.H., BypxaHosa J1.M. (r.
TawwkKeHT, Pecnybnmka Y3bekuncraH); akagemundyeckumii npodeccop Bbicluel wKonbl npasa «aainer» Ka-
CMUINCKOro 0bLLEeCTBEHHOTO YHUBEPCUTETA, AOKTOP topuanvecknx Hayk Akumbekosa C.A.; accoummpo-
BaHHbIN nNpodeccop Bbicwel WKonbl NpaBa «34ineT» Kacnuitckoro obLLecTBEHHOTO YHUBEPCUTETA,
KaHAMAaT lopuandecknx Hayk Kanmmbekosa A.P.; goueHT Kadeapbl rpaXKaaHCKoro npasa 1 npouecca
Kbiproiacko-Poccuiickoro CnaBaHCKoro yHuBepcuteta Mmenun b.H. EnbumHa, KaHANAAT IOPUANYECKMX
Hayk KonecHuueHKo C.K. (r. Bulikek, Kbiproisckas Pecnybiuka); 4oUeHT Kadeapbl rpaskaaHCcKoro npa-
Ba v npouiecca Kbiprbiscko-Poccuitickoro CnaBaHcKoro yHuBepcuTeTa Menun b.H. EnbunHa, KaHanaat
topuandeckmx Hayk Mpuroga H.M. (r. Buwkek, Koiprbidckana Pecnybivka); goueHT Kadeapbl rpaxkaaH-
cKoro npasa u npouecca Koiprbiacko-Poccuitckoro CnaBAaHCKOro yHusepcuteta umenun b.H. EabumHa,
KaHAMAaT topuandecknx Hayk Caprangakosa X.3. (r. Buwkek, Kbiprbidckas Pecnybamnka); [OUEHT Ka-
denpbl rpaxkgaHckoro npaea u npouecca Kbiprbiacko-Poccuiickoro CnaBsHCKOrO yHUBEPCUTETA UMEHM
B.H. EnbumMHa, KaHaMAaT topuandecknx Hayk CynaiimaHoBa Y.H. (r. Buwkek, Koiprbizckana Pecnybaum-
Ka); AoLeHT Kadeapbl rpaxgaHcKoro npaea u npouecca Kbiprbidacko-Poccuiickoro CnaBaHCKOTO YHU-
BepcuteTa MMeHn b.H. EnbumHa, KaHaMAAT topuanyecknx Hayk Typatbekosa Y.A. (r. buwkek, Kbip-
rbisckas PecnybnuvKa); AoueHT Kadeapbl rparkaaHCKoro npasa v npouecca Kblprbiscko-Poccuiickoro
CnaBaHCKoro yHuBepcuteta umeHu b.H. EnbumHa, KaHANAAT OpUANYECKUX Hayk dyaawkuH B.A. (r.
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Buwkek, Kbiproiackas Pecnybanka); acnmpaHT Kadeapbl rpaxkAaHCcKoro npasa v npouecca Kolprbi3cko-
Poccuiickoro CnaBAaHCKOro yHusepcuteta mumeHn b.H. EnbumnHa AckapbekoBa A.A. (r. buukek, Kbip-
rbi3ckas Pecny6suKa); acnupaHT Kadeapbl rparkaaHCKoro npasa u npouecca Kblprbiscko-Poccuitickoro
CnaBsiHCKoro yHuBepcuteta umeHn b.H. EnbunHa Kypmananuesa C.T. (r. Buwikek, Kbiprbidckas Pecny-
6/11MKa); acnnpaHT Kadenpbl rpa*kaaHCKoro npasa u npouecca Kblprbiscko-Poccuitckoro CnaBsaHCKOro
yHuBepcuTeTa umeHn B.H. EnbumHa Hasapanuesa A.B. (r. Buwkek, Kbiprbiackana Pecnybnuka); maru-
CTPaHTbl Kadeapbl rpaxAaHCKoro npasa M npouecca Kbiprbisacko-Poccuiickoro CnaBAHCKOrO YHU-
Bepcuteta umeHn B.H. EnbumHa HOcynos M.IO., dpkebaesa A.B. (r. Buwkek, Kbiproisckas Pecnybau-
Ka); ceHbop-/IeKTop Bbicwen wKonbl npaBa «3ainetT» Kacnuinckoro obLecTBeEHHOro YHUBEPCUTETA],
M.t0.H., YnHrucbaesa A.E.; npeacenatens TepputopnanbHoro obbeamHeHUsA 06LLecTB 3aWwmTbl NpaB
notpebutenein KawkagapbnHcKol obnactm Pecnybnunkum YsbekuctaH JoHaes LL.X.; npeacenatens Tep-
pPUTOPUANbHOTO 0bbeanHEHMA 0bWEecTB 3aWmMTbl NpaB notpebuteneit CypxaHOoapbUHCKOM obnactu
Pecnybnukun Y3bekuctan Cagynnaes P.C.; npeacenatens TeppuTopuanbHOro obbeanHeHnsa obLLecTs
3alMTbl NpaB noTpebuTtenei TaWwKeHTCKoOro ropoga Pecnybamku YsbekuctadH Mupsaauspos C.3.; go-
ueHT Kbiprbiscko-Poccuitckoro CnaBsiHCKoro yHuMBepcuTteTa umeHn b.H. EabumHa, K.1o.H.,, Kanbibaesa
A.A. (r. Buwikek, Kbiprbiackaa Pecnybnuka); npeacenatens TepputopuanbHOro obbeanHeHns obuuecTs
3aWmMThl NpaB notpebuTtenen AHaguxKaHckon obnactm Pecnybamkm YsbekucrtaH Axmegos 3.A.; npeace-
Aatenb TepputTopnanbHOro o6beanHeHMA 0bLEeCTB 3aLWmUTbI NpaB NoTpebuTenelt HamaHraHckon oba-
cTn Pecnybnmku Y3bekncraH bonboes 0.0.; npeaceaatens TepputopmasibHOro obbegmuHeHnA obLecTs
3aWnTbl NpaB noTpebuTenelt Xopesmckol obnactn Pecnybnvkm YsbeknctaH Pysakos X.0.; npeacena-
Tenb TepputopmnanbHoro ob6begmMHeHna obLLecTB 3aWmTbl NpaB notpebuteneint Hasomickon obnactu
Pecnybnuku Y3bekuctaH Tawes b.T.; 3amectutenn npeacenatens ®enepaumm obLiecTs 3awmTbl Npas
notpebutenein YsbekuncraHa Taraes W.Y.; ceHbop-neKTop Bbicluel WKonbl NpaBa «94ineT» Kacnuiicko-
ro ob6LLEeCcTBEHHOIO YHUBEPCUTETA, M.I0.H., AKMMbeKkoBa M.A.; npeaceaaTenb TeppUToOpranbHOro 06b-
eanHeHMA obLLecTs 3aWmTbl NpaB noTpebutenein ®epraHckol obnactn Pecnybanku Y3bekumcrtaH Pax-
MoHanues A.A.; CEHbOpP-NeKTOp Bbicwen WKobl NpaBa «34ineT» Kacnnickoro o6LwecTBEHHOrO YHU-
BepcuTeTa, M.lo.H., YnkaHaeBa A.B.; ceHbOpP-NEKTOP Bbiclwien WKonbl NpaBa «9ainet» Kacnuiickoro
0bLecTBEHHOMO yHMBEpPCUTETA, M.10.H., AMaHranvesa A.3.; ceHbOp-/eKTop Bbicwen wWKoabl npasa
«9ainetT» Kacnuiickoro obLLecTBeHHOro yHUBEpCUTETa, M.10.H., AmMpeesa A.E.

KoHdepeHumns gana BO3MOXKHOCTb 0bCyauTb OCTpble Npobnembl B chepe NpeacTaBUTENbCTBA U
3alLUUTbI NPaB, BHUMaHWeE Ha 3aKoHoAaTe/ibHble Npobenbl B 3Ton cdepe, BbipaboTaTh NpeasoKeHus
MO COBEPLUEHCTBOBAHMIO 3aKOHOAATE/bCTBA. Beab npobnembl obecneyeHmnn npas YenoBeka, HaxXox-
OeHWe nyTel yCcoBepPLIEHCTBAHUA NPeACTaBMTENbCTBA B HACTOALLEE BPEMA MPOABAAIOTCA elle Honee
OCTpPO, 3aTParMBatoT COLMaNbHO-IKOHOMUYECKNE, UHDOPMALMOHHbIE, MEAULMHCKME U MHbIE acheKTbl
NX 3aLLMUTDI.

HenoctaTouHblil ypoBEHb NPABOBOM FPAaMOTHOCTU HaceNeHUsA TaKKe ABNSEeTCA O4HOW M3 MPUYMH
CyLLecTBYOWMX Npobaem, CBA3AHHbLIX C HEAOCTAaTOUYHOW 3GDEKTUBHOCTBIO M OMEepPaTUBHOCTBIO OCY-
LLeCTBNEHMA NPeACTaBUTENbCTBA U 3aLLMTbl NPaB YesoBeKa. [103ToMy NOCTOAHHO NOAHMMaeMble 1 3a-
TparvBaemble B CBOUX UccnefoBaHuAx CeetnaHoi KOpbeBHOM aKTyasibHble BOMPOCHI 3aLMTbl NPaB Nno-
Tpebutenemn, passmuTMe NOTPEOUTENBCKUX A0TOBOPOB, POPMbI M CNOCOObLI 3aLWMTbI NpaB NnoTpebutenen,
OTBETCTBEHHOCTb B chepe 3alnTbl Npas noTpebuTteneit, NpaBoBoOMn cTaTyc 0bLWwecTBEHHbIX 06beauHe-
HWI NoTpebuTenelt, BONPOCHI 3aLWMTbl NpaB NoTpebuTenen Npu peannsaunmn ToBapos, BbINOJHEHUSA
PaboT U OKasaHWUM YCAyr (MUAULLHO-KOMMYHabHbIX, TPAHCMOPTHbIX, FOCTUHUYHBIX, TYPUCTCKUX, pe-
KAaMHbIX, MeAULMHCKUX U T.4,.) 6€3yCNOBHO ABAAIOTCA TEMM BaXKHbIMUW BONpocamu 1 npobaemamm, ¢
KOTOPbIMW CTA/IKNBAETCA B NOBCEAHEBHOM U3HM KaXKAbI Y1eH Ka3axCTAaHCKOro 0bLLecTBa M NpoBoOAU-
Mas bunapom paboTa No NpaBoBOMY MPOCBELLEHUIO HACENEHMA 3aCNYKMBAET INTYBOKOro yBarKeHUA
N NOALEPHKKMN.

[oCcyfapcTBO CTPEMUTCA K OTPAXKEHUIO YETKOM NpPaBoBOM NO3ULMKU M 6e3yCNoBHO 3TO NOKasaTtesb
TOro, YTO OHO AB/IAETCA COCTABAAOLLEN YacTbio COBEPLUEHCTBOBAHUA MeXaHM3Ma 3aLLUTbl NPaB Yeno-
BeKa B KasaxcTaHe. ObecneyeHune npaB YeNOBEKA COCTABAAET OAHY U3 BaXKHbIX MO COAEPHKAHUIO U CYLL-
HOCTU GYHKLMIA COBPEMEHHOIO rocyaapcTBa, NOCPeACTBOM COBEPLUIEHCTBOBAHWUA rOCYAapPCTBEHHOMO
ynpasneHua, PyHKLMIN rocyaapcTBa MOXKeT ObITb BblpabOTaH AENCTBEHHbIA MEXaHU3M pearMpoBaHma
Ha yrpo3bl 0bLwecTBEHHOMY NOPAAKY, MPaBaM, W HaJeemMcAa, CerogHA B NpoLecce Hay4yHOM ANCKYCCUM
YYaCTHUKM KOHbEPEHLMM NPEeANOKAT CBOMU MYTU peLleHna Ha3peBLWNX Npobiem.

Moagsoaa ntorn KoHpepeHunmn npodeccop Kaparycos @.C Bblpasua H6aarogapHoOCTb BCEM y4yacT-
HUKaM, N OTMETWJ1 Ba’KHOCTb TaKMX OUCKYCCUIA O COBEPLUEHCTBOBAHMA 3aKOHOAaTeNbCTBa B cdhepe
NpeACTaBUTENbCTBA U 3aLLUMUTbI FPAXKAAHCKMX NPaB.

Oprkomuret KoOHPpepeHuun
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MCTOPUYECKAA BCTPEYA B CASPIAN UNIVERSITY
C COBETCKUMU KOCMOHABTAMMU
BAAOAUMUPOM ANEKCAHAPOBUYEM AKAHUBEKOBbIM
N BUKTOPOM NETPOBUYEM CABUHDbIX

B cteHax Caspian University 16 utoHA 2022 cocTosnacb MCTOPUYECKAA BCTPeEYa C NETYUKOM-
KocmoHaBToMm CCCP, aaxabl lfepoem CoseTtckoro Coto3a, reHepas-maliopom aBmaumm Bragumupom
AneKkcaHaposuyem [J>KaHMOEKOBbIM M COBETCKMM KOCMOHABTOM, Y4€HbIM, OPraHM3aToOpPOM NOAroTOB-
KM KaZpOB B CUCTEME BbICLUEM LUKO/bI, LOKTOPOM TEXHMUYECKUX HAYK, Npodeccopom, akagemnkom PAH,
asaxabl lfepoem Cosetckoro Coto3a Buktopom Metposmnyem CaBuHbIX. CTyaeHTam By3a NpeaocTaBuaun
YHUKANbHYO BO3MOXHOCTb YCbILWATb U3 NEePBbIX YCT, KaK Ha camom Aene 6biaa cnaceHa opbutanbHan
Kocmuyeckas ctaHuma «CantoT-7», 1 BOOUMIO MOOBLLATLCA C NereHAaPHbIMU NH0AbMM.

B MCTOPMM KOCMOHABTUKM BblI0 HECKO/IbKO MNO-HACTOALLEMY /lereHAaPHbIX 3NMU3040B: NePBbIi No-
net [arapuHa, BbIXo4 B OTKPbITbI KOCMOC, BbicaaKa Ha JIyHy... Og4HMM 13 TaKMX APKUX cobbITUI BblN0
cnaceHue opbUTaNbHOM KOCMUYECKON CTaHUMKM «CantoT-7».
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B Houb Ha 11 ¢peBpana 1985 roga, nocae NOAYroa0BOro OTCYTCTBUA NtoAen Ha CTaHuuM «CantoT-7»,
CBA3b C HEWN NpepBanachb M3-3a HEMONAAOK C INEKTPOHMKOM U LLeNN KOPOTKMX 3aMblkaHMi. Yl coBnano
C NepecmeHKon akmnaxken. [BaAuaTUTOHHAA CTaHLMA cxoauaa ¢ opbuTbl 3emMan U MOria ynacTb B
Nto60oIM ToUKe MMUPa, TO ecTb NoA Yrpo30oiM bblia He TO/IbKO penyTauma COBETCKOM KOCMOHABTUKM, HO U
yesioBeyeckue KusHU. Tem 6onee 4To NOAOOHbLIV NpeLeneHT yxKe Obln LWecTblo rogamm paHee. Toraa
13-3a OWNBOK B YNPaBAEHMM Ha 3eMJI0 yrana aMepUuKaHCKan opbuTanbHasa cTaHuma « CKainnaby.

«CantoT-7» HY»KHO 6bl710 cnacatb, U 6 utoHA 1985 roga B KOCMOC HaNPaBWAN SKCMEeULNIO Ha ne-
peobopyA0BaHHOM MOA, 3TU LeAn KocMuyeckom Kopabne «Coto3 T-13» ¢ 3KMNaKeM, COCTOALLMM U3
Bnagmumunpa JrkaHnbekosa n Buktopa CaBuHbIX. [KaHMOEKOB, CamMblii OMbITHbIN KOCMOHABT COBETCKO-
ro Coto3a, K 3TOMy BpeMeEHU MMeJ YeTbIpe BbINOJHEHHbIX KOCMUYECKUX NosieTa U NPOBOANA PYYHYHO
CTbIKOBKY, MPUYEM He CO BTOPOM-TPETbEN MOMbITKM, KaK 3TO MOKa3aHO B cOBpemMeHHOM duibMe, a C
nepBo.

Buktop CaBuHbIX NpoBen B Kocmoce 252 (cyTku), 17 yacoB 37 MMHYT. OH cTan 50-m KOCMOHaBTOM
CCCP 1 100-m — 3emnu. ABTOp paga y4ebHUKOB U MOHOTpadui, NOCBALLEHHbIX BONPOCaM ANCTAHLM-
OHHbIX MCCNeA0BaHMI 3eM/IM U3 KOCMOCA, @ TaKXKe HayYHO-MONYAAPHbIX KHUI O KOCMOCE.

Bnagnmup [xkaHMbeKOB 1 BOBCE ABNAETCA HALWMM 3eMIAKOM, OH poaunca B cene MckaHaep bo-
CTaHAbIKCKOro panoHa HOxHo-KasaxctaHcKkoi obnactu Kasaxckon CCP. KocmoHaBT coBepluna Hau-
6o/bllee YNCN0 KOCMUYECKMX MOIETOB — MATb, NPUYEM BCE — B KayecTBe KOMaHAMpa Kopabaa. 1o
HenpeB30NAEHHbIN MOKa MUPOBOW PEKOPA,

BbITb COBPEMEHHMKOM 3TUX YHUKa/bHbIX t0AeN — NOBOA AN FOPAOCTU, HO UMETb BO3MOMKHOCTb
noobuaTbca — HeBEPOATHOE Be3eHMe. Tak CNoXMAMCL 3Be3abl, 4To Caspian University yaanocb nHTe-
rPMPOBaTbCA B MEXAYHAaPOAHbIV Nnepenet KOCMOHaBTOB M3 Poccuun B MOHIoAUto 1 opraHn3oBaTh B An-
MaTbl }KMBYIO BCTPeYy CTYAEHTOB C fiereHAaMn. Kacnumnckuii yHMBEPCUTET U Npexae OpraHn3oBbiBa
YHWKa/IbHble MPOEKTbl, TaKMe Kak BOCCTaHOB/EHME caaoB A60HM CuBepca, CoOXpaHeHWe NonyaaLmm
0CeTpOoBbIX KaK BUAa. Ternepb e UM yaan0Cb NPUBE3TU repoeB KOCMOCA, O KOTOPbIX CHAT y¥Ke He OA4MH
dunbm.

B coBpemeHHOl KnuHemaTorpadumm o Tex cobbITUAX, KOTOPble NPOCAaBUIM KOCMOHABTOB Ha BeCb
MUP, PAcCcKasblBaeT TBOpeHMe pexunccepa Knmma LUnneHko — dunbm «CantoT-7». KapTuHa Bbiwaa B
npokat B 2017 roay. 3a 3TOT NosieT 060MX KOCMOHABTOB HAarpaauaAn opaeHamm JIeHNHa, BOPTUHKeHEpP
CaBMHbIX MOAYYUN elle U BTOpyLo 3Be3ay repos. KomaHampy «Cotosa T-13» [OxaHnbeKkoBy 3Be3ay He
4anuv, NOTOMY YTO Y Hero yxe 6bln ABe, HO NPUCBOUAN 3BaHWE reHepan-manopa aBuaLun.

B 3akntoueHume BcTpeun pektop Caspian University ongacbek HyceHOB Bpy4YMa NOYETHbIM FrOCTAM
npemuto «3010TOM naypeat EBpa3mMincKoro TBOPYECKOro COt03a» 3a BbIAAIOLLMACA BKIAL B MUPOBYIO
KOCMOHABTUMKY. B cBOtO o4epenb, KOCMOHaBTbI Nnepeaanun yupeautento Caspian University Pawmnty
CapceHoBy NamATHYO Mefanb «60 NeT KOCMOHABTUKMY, BbINyLLEHHYIO B YecTb noneta K0.A. larapuHa.

3HaMeHaTe/IbHaA BCTPeYa C reposiMm Hallero BpemMeHu No3Bo/inAa CTyAeHTam caenaTb doTorpa-
du10 Ha NaMATb C NOUCTUHE NereHAapPHbIMU TMYHOCTAMM.

ABTOp Anekceir ManbueHKo.
®OTO Tanrarta lanumosa

Mo matepuanam: JlereHabl KOCMOCa. MIM 4TO MaLLIMHY NOYUHUTD, YTO KOCMOCTaHUMIo /https://mk-
kz.kz/social/2022/06/22/legendy-kosmosa-im-chto-mashinu-pochinit-chto-kosmostanciyu.html
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CTYAEHTbI BbICLLEM LUKO/1bl MPABA «94I/IET» CASPIAN UNIVERSITY
CTA/IU NOBEQUTENAMMU PECNYBNIMKAHCKOW NPEAMETHOM
oNMMMMNUAAbI MOH PK

22 anpena 2022 roaa CTyAeHTbl Bbicwei WwKonbl npaBa «9ainet» Caspian University npuHanun yya-
cTue B PecnybvKaHcKoM npegMeTHOM onMmnunaze no lopucnpyaeHumm cpeam obyvatoLwmxca BblCLLMX
y4yebHbix 3aBeaeHuit PK. B atom rogy PecnybsivKaHcKas onMmnuMaga nposoaunack B EBpasuiickom
HauMoHanbHOM yHMBepcuTeTe um. J1.H. f'ymumnnesa.

Mo npasuaam oAMMnMagbl CTYAEHTbl AONKHbI 6blM pewnTb 120 CUTYaUMOHHbIX TECTOB B ABa 3Ta-
na. [lna peweHma CMTyaLMOHHbIX TECTOB HEOHX0ANMMO 6bl10 03HaKomMUTCA ¢ 40 Kelicamu No rpaKaaH-
CKOMY MNpaBy, rpa*kAaHCKOMYy NpoLeccy, yroJloBHOMY NpaBy M YroN0BHOMY npoueccy. K Kaxkaomy Kei-
Cy NpuAaranocb TpM BONPOCA PA3/IMYHON CTENEHN CNOMKHOCTU. MpPKU 3TOM KaxKAblii BONPOC CopeprKan
yeTblpe BapuaHTa C eANHCTBEHHbIM BEPHbIM OTBETOM.

3a/aH1A KaX[oro y4aCcTHUKA OLEHUBAAUCb MHAMBMAYaNnbHO. CyaencKo Komncecmen onmmnmazbl
6b110 pEKOMEHA0BAHO K HAarparKAeHU0 NPU30BbIMM MECTaMM LLECTb CTYAEHTOB, HabpaBLUMX Hanbob-
Lwee KonmyecTso 6annos.

Mo ntoram AByx TYPOB OAMMNMAAbLI YHAaCTHUKM KoMaHAbl BLUM «9ainet» Caspian University 3aHAm
yeTblpe NPU30BbIX MecTa.

Ctanunk dnbmMmupa ctana nobeautenem onMMnMagbl U HarpaxkaeHa annaomom 3a 1-oe mecto. Mo
npaBuaam nposegeHuns onumnmag MOH PK B 2023 rogy npaso npoBeneHus pecnybanKaHCKOM o1nMm-
nuagbl No IOPUCAPYAEHLUN NePEXOANT HaLLeMy YHUBEPCUTETY.

PaxumoB AHcap Harpa*kaeH AMNA0MOM 3a 2-0e MecCTo.

N6parm ANTONKbIH HarpaxkaeHa AMNJI0MOM 3a 2-0e MecCTo.

PaxmaHos CyntaH-Myxameg Harpa*kaeH AMnaomom 3a 3-be mecTo.

Cocrtas KomaHgb! BLUM «3gainer» Caspian University:

* AkumbekoBa Canza AMUHOBHA - mpeHep;

e innbmyxametos Canasat JIyKMaHOBUY - mpeHep.

YneHbl KOMAHObI:

Ctanuk dnbmupa; PaxmumoB AHcap; Mbpanum AntonkbiH; PaxmaHos CyntaH-Myxamea; Xangapos
Ocmat;

Caspian University oT Bcei aywm nosapasnaet Komanay BLUM «DaineT» ¢ ycnewHbIM BbICTyNAEHU-
eM Ha PecnybnmKaHCKolM oniMmnunaze v xxenaet Bam TBOpUYECKUX CBEPLUEHMIA U HOBbIX AOCTUNKEHMI Ha
npodeccMoHanbHOM nonpuiue!
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DbbABAEHHS

«HAPOAHbIN OPUCT»

16 ceHTAbpsa 2022 roga MHPopmaumoHHaa cuctema «[laparpad» B 4yecTb cBoero 25- netus
naaHupyeT nposeaeHmne macwTabHoro popyma MAPATPA® GLOBAL.

B pamkax MAPATPA® GLOBAL coCTOATCS HECKO/IbKO MEpPONpUATUIA:

«HapoaHbIf FoPUCT» — 3TO eXKeroAHan pecnybMKaHCKas akumsa, rae Kaxabli

uTenb KazaxctaHa MOXKET NONYyYnTb 6ecniaTHYIO IOPUANYECKYHO KOHCY/bTALMUIO YYLLINX FOPUCTOB,
a[BOKATOB, @ TaKXe NonacTb Ha NpMem K NpeAcTaBUTENAM FrOCy4apCTBEHHbIX opraHoB. CounanbHas
AKLMA NPONAET BO BCEX KPYMHbIX FOPOAAX M HACENEHHbIX MYHKTaxX HALen CTpaHbl.

Byxrantep RESTART — Ha MeponpuaTUM NydLimve npeacTaButenn npodeccum

6yxrantepos 1 GUHAHCUCTOB NOAENATCA OMNbITOM, KaK byxrantepy HamTu B cebe cubl Pa3BUBATLCA
n asuratbca snepeg 8 2022 roay.

Mpwurnawaem cTyAeHTOB U NpodeccopcKo-npenoaaBaTeNbCKMii cocTaB Bawero yuebHoro 3aBegeHms
NPUHATL y4acTue B Hawem popyme. Bxog Ha Bce meponpuaTa cBo6oAHbIN 1 6ecnaaTHbIN.

Oprkomurer
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ABTOPNIAP TYPA/Ibl MONTIMETTEP

KAJIMMBEKOBA ACENlb PAXATOBHA — 3AH FbI/IbIMZAPbIHbIH KAHAUOATbI, KA-
CNUA KOFAMUIbIK YHWUBEPCUTETIHIH, «3INET» SKOFAPbI KYKbIK MEKTEBIHIH
KAYbIMIACTbIPbIIFAH MPO®ECCOPBI, KACMUMN KOFAMAbIK YHUBEPCUTETIHIH,
SKAPUA KYKbIK MHCTUTYTbIHbIH, METEKLI FbIbIMU KbI3METKEPI, KASAKCTAH
PECMYB/IMKACHI, ATMATbI K.

CATBAEBA AMXAH MYPATKbI3bl- 3AH FbI/IbIMIAPbIHbIH KAHAWOATBI, KA3AK
YNTTbIK ATPAP/IbIK 3EPTTEY YHMBEPCUTETIHIH BU3HEC MOHE 3AH OFAPbI
MEKTEBIHIH, KAYbIMOACTbIPbIJIFAH MPO®ECCOPBI, KASAKCTAH PECMYB/IMKACHI,
AZIMATbI K,

KAPATYCOB ®APXAJ CEPTEEBUY — 3AH Fbl/IbIMOAPbBIHbIH, JOKTOPbI, MPO®EC-
COP, KACMUIA KOFAMZbIK YHUBEPCUTETIHIH MEKE KYKbIK WMHCTUTYTbIHbIH
BAC FbIIbIMU  KbI3METKEPI, XAJIbIKAPA/IbIK  CA/BICTbIPMA/bI  KYKbIK
AKALEMUACBIHBIH KAYbIMOACTBIPbINFAH MYLLUECI (IACL), KA3AKCTAH PECMY-
B/IMKACHI, ATMATbI K,

YBAPOBA-NATEHKO HATA/1bAl BUTAIbEBHA — 3AH, Fbl/IbIMAAPbIHbIH, KAHAUIA-
Tbl, KACMUM KOFAMAbIK YHUBEPCUTETIHIH «SAI/TET» SKOFAPbI KYKbIK MEKTEBIHIH
KAYbIMIACTbIPbIIFAH MPO®ECCOPHI (OLEHT), KASAKCTAH PECMNYE/TMKACHI, ANl-
MATbI K.

LUYBAEBA BWKTOPUA KWUPUNMOBHA - PECEM MEMJEKETTIK SNEYMETTIK
YHUBEPCUTETIHIH MATUCTPAHTbI, PECEV ®EAEPALMACH], MOCKEY K.

NAKEPMAH TAIMHA  ANIEKCAHOPOBHA -  PECEM  ®EAEPALMACHI
3KOHOMMWKANBIK OAMY MWHUCTPAITIHIH BYKIIPECEMIK CbIPTKbl CAYAA
AKALEMMUACBIHBIHXANBIKAPAJIBIK-KYKbIKTbIK ®AKYIBTETI XAJTbIKAPAJbIK MEKE
KYKbIK KA®ELPACBIHbIH, AOLEHTI, 3AH, FbINIbIMAAPbBIHbIH KAHOWOATbI, OLEHT,
PECEM ®EEPALMACHI, MOCKEY K.

MCMOMNOBA 3.U. — PECEN-TOXIK (C/IABAIH) YHUBEPCUTETIHIH, 3AH, GAKY/IbTETI
ASAMATTbIK KYKbIK KA®ELPACBIHbIH, OLEHTI, 3AH FbIIBIMAAPBIHbIH, KAHAU-
[IATbI, TOXIKCTAH PECMYBMKACHI, AYLLAHBE K.
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HKAC fFANIBIMOAP

ANKAHOBA A.T.—J1.H. T'YMWNEB ATbIHOAfbl EYPA3UA YNTTbIK YHUBEPCUTETI 3AH
OAKYNIBbTETIHIH 1 KYPC MATUCTPAHTbI, KASAKCTAH PECMYB/INMKACHI, HYP-CY/1ITAH

K.

BOPUCOB W.E. — O.E. KYTA®UH ATbIHAAFbl YHUBEPCUTETTIH, CONTYCTIK-BATbIC
UHCTUTYTbIHbIH (PUNUANBIHBIH) 2 KYPC MATUCTPAHTbI, PECEM ®EAEPALIUACSHI,
BOIOTA K.

AABbIOOBAA.A.—PECEN GEAEPALMACHI SKOHOMUKANBIK AAMY MUHUCTPAITIHIH,
BYKIZIPECEM/NIK CbIPTKbl CAYAA AKALEMMWMACHI XANbIKAPANBIK-KYKbIKTbIK,
®AKYNBTETIHIH 1 KYPC MATUCTPAHTbI, PECEV ®EAEPALMACHI, MOCKEY K.

3bIKOBA O.A. - JIABOPAHT-3EPTTEYLWI,3AH fbl/1IbIMAAPbIHbIH, KAHAWOA-
Tbl fbIILIMW OSPEXECIH ANY YWIH I3AEHYLWI, HOBOCUBUPCK MEMAEKETTIK
YHWUBEPCUTETI, PECEN ®EAEPALMACHI, HOBOCUBUPCK K.

KAPCTEH T.W. — AKALEMWK E.A. EOKETOB ATbIHAAFbI KAPAFAHAbI YHUBEPCUTETI
3AH OAKYILTETIHIH, 1 KYPC MATUCTPAHTbI, KA3AKCTAH PECMYBE/MKACHI,
KAPAFAHAbI K.

KOPAKUHA 10.0. — O.E. KYTA®UH ATbIHAAFbl YHUBEPCUTETTIH, CONTYCTIK-BATbIC
UHCTUTYTbIHbIH (GUNUANBIHBIH) 1 KYPC MATUCTPAHTbI, PECEM ®EAEPALIMACSHI,
BOIOTAA K.

MYXAMEAOMAH A.C. — N1.H.TYMWNEB ATbIHAAFbI EYPA3UA WITTbIK YHUBEPCUTETI
3AH O®AKYNIBTETIHIH, 1KYPC MATUCTPAHTbI, KA3AKCTAH PECMYB/MKACHI,HYP-
CYNITAH K,

PAXUMBEKOBA J1.E. — AKAAEMWK E.A. BEOGKETOB ATbIHOAfbl KAPAFAHAbI
YHUBEPCUTETI 3AH ®PAKY/bTETIHIH 1 KYPC MATUCTPAHTbI, KASAKCTAH PECMNY-
B/TMKACHI, KAPAFAHAbI K.

CA30HOB A.U. — KYKbIK MATUCTPI, M. KAHT ATbIHAAFbI BANTbIK ®EAEPANAbIK
YHUBEPCUTETI 3AH UHCTUTYTbI 3AH, KIMHUKACBIHbIH 3AHTEP-KEHECLLICI, PECEN
OELEPALMACHI, KANTMHUHTPAL K.

COPOAH M.3. — O.E. KYTAOUH ATbIHOAFbl YHWBEPCUTETTIH, BONTO-BATCK
MHCTUTYTbIHbIH (GUNUANBIHBIH) 1 KYPC MATUCTPAHTbI, PECEM ®EAEPALIMACSHI,
KMPOB K.

LUAPU®304A A.A. — PECEN-TOXKIK (CNABAH) YHUBEPCUTETI 3AH ®AKY/IbTETIHIH 1
KYPC MATUCTPAHTbI, TOXIKCTAH PECMNYBJ/TMKACHI, OYLWWAHBE K.
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AKYYPUHA A.P. — O.E. KYTA®UH ATbIHOAFbl YHUBEPCUTETTIH BOJIrO-BATCK
UHCTUTYTbIHbIH, (GUNUANBIHBIH) 4 KYPC CTYAEHTI, PECEM ®EAEPALMACHI, KU-
POB K,

ANIBAKOBA A.A. — KACMUA KOFAMZbIK YHUBEPCUTETI «34INET» MOFAPbI KYKbIK
MEKTEBIHIH 4 KYPC CTYAEHTI, KASAKCTAH PECMYB/IMKACHI, ATMATbI K.

BEKXAH A.B. — KACNUW KOFAMAbIK YHUBEPCUTETI «3AINET» XOFAPbI KYKbIK
MEKTEBIHIH 4 KYPC CTYAEHTI, KASAKCTAH PECNYB/INKACDHI, AJIMATDI K.

BEP B.B. — KACMWIN KOFAMAbIK YHWBEPCUTETI «3JINET» MKOFAPbI KYKbIK
MEKTEBIHIH 1 KYPC CTYAEHTI, KASAKCTAH PECMYB/IMKACHI, ATMATbI K,

BUCONTAHA.A.—AKAOQEMWKE.A. BOKETOB ATbIHAAfbl KAPAFAHObI YHUBEPCUTETI
3AH ®AKYNBTETIHIH 2 KYPC CTYAEHTI, KA3SAKCTAH PECNYB/IMKACHI, KAPAFAHAbI

K.
BYHUHA A.A. — O.E. KYTA®UH ATbIHOAfbl YHUBEPCUTETTIH BOJIFO-BATCK

UHCTUTYTbIHbIH, (GUNUANBIHBIH) 4 KYPC CTYAEHTI, PECEM ®EAEPALMACHI, KU-
POB K,

FANBIMMXAHOBA A. — KACNUIN KOFAMAbIK YHUBEPCUTETIHIH, «94INET» OFAPbI
K¥KbIK MEKTEBIHIH 3 KYPC CTYAEHTI, KASAKCTAH PECNYB/IMKACHI, A/IMATbI K.

AABNETTUNBAEEB O.H. — KACNUW KOFAMAbIK YHUBEPCUTETI «4I/TIET» KOFAPbI
K¥KbIK MEKTEBIHIH 1 KYPC CTYOEHTI, KASAKCTAH PECNYB/NKACDHI, ATMATDbI K.

OAPUA A.C. — KACNUIA KOFAMUbIK YHUBEPCUTETI «SAIIET» OFAPbI KYKbIK,
MEKTEBIHIH 1 KYPC CTYAEHTI, KASAKCTAH PECMYB/IMKACHI, ATMATbI K,

AAHWUNOBAA.O.—PECEN ®EAEPALMACHI SKOHOMMUKABIK JAMY MUHUCTPAITIHIH
BYKINPECEM/IK CbIPTKbl CAYAA AKALEMMWACH  XAJIbIKAPANBIK-KYKbIKTbIK,
®AKY/IBTETIHIH, 3 KYPC CTYAEHTI, PECEV ®EAEPALMACH], MOCKEY K.

OMAMNAPKYNOBA A.4.— KACMUW KOFAMAbIK YHUBEPCUTETI «9AINET» OFAPbI
KY¥KbIK MEKTEBIHIH 1 KYPC CTYOEHTI, KASAKCTAH PECNYB/INKACDLI, AIMATDbI K.

EJIEYOB A.M. — KACNUIA KOFAM/bIK YHUBEPCUTETI «3INET» }KOFAPbI KY¥KbIK
MEKTEBIHIH 4 KYPC CTYZAEHTI, KASAKCTAH PECMYB/IMKACHI, ATMATbI K,

HbIPTAJTUEBA A.K. — .A. KOHAEB ATbIHOAfbl EYPASUANBIK 3AH AKAOEMWACHI
3AH OAKYNBTETIHIH 2 KYPC CTYAEHTI, KASAKCTAH PECNYBJ/TUKACDHI, ATMATDbI K.

MBPAMMOBA X.N.—KACMUA KOFAMbIK YHUBEPCUTETI «341/IET» OFAPbI KYKbIK,
MEKTEBIHIH, 3 KYPC CTYAEHTI, KASAKCTAH PECMYB/IMKACHI, ATMATbI K.

KAAbIPOBA C.P. — KACMUI KOFAM/bIK YHUBEPCUTETI «SINET» OFAPbI KYKbIK
MEKTEBIHIH 4 KYPC CTYZAEHTI, KASAKCTAH PECMYB/IMKACHI, ATMATbI K,

NABAEBA C.M. — KACMUA KOFAM/bIK YHUBEPCUTETI «3AINET» OFAPbI KYKbIK,
MEKTEBIHIH 1 KYPC CTYAEHTI, KASAKCTAH PECMYB/IMKACHI, ATMATbI K,

MA/IMBEKOB f,.C.— KACMUI KOFAMAbIK YHUBEPCUTETI «341/TET» OFAPbBI KYKbIK
MEKTEBIHIH 1 KYPC CTYAEHTI, KASAKCTAH PECMYB/IMKACHI, ATMATbI K.

MAPATOBA A.C. — KACMUIN KOFAMAbIK YHUBEPCUTETI «9INET» OFAPbI KYKbIK
MEKTEBIHIH 2 KYPC CTYOEHTI, KASAKCTAH PECNYB/INKACDHI, AJIMATDI K.

MAP/ZIEHOBA A.b. — M. 6TEMICOB ATbIHAAfbl BATbIC KASAKCTAH YHUBEPCUTETI
TAPUX, SKOHOMMUKA KIHE K¥KbIK ®AKY/IbTETIHIH 3 KYPC CTYAEHTI, KASAKCTAH
PECMYB/IMKACHI,OPAN K.
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MYXAMBETAHOB A.}K. — KACMUN KOFAMAbIK YHUBEPCUTETI «9INET» KOFAPbI
KY¥KbIK MEKTEBIHIH 4 KYPC CTYOEHTI, KASAKCTAH PECNYB/INKACDHI, A/IMATDbI K.

MYXUOUHKbI3bl M.— KACNUW KOFAMAbIK YHUBEPCUTETI «3AINET» ¥OFAPbI
K¥KbIK MEKTEBIHIH 3 KYPC CTYAEHTI, KASAKCTAH PECNYB/IMKACHI, A/IMATbI K.

HAOUPOB E.B. — KACMUI KOFAMZbIK YHUBEPCUTETI «SINET» ¥KOFAPbI KYKbIK,
MEKTEBIHIH 3 KYPC CTYZEHTI, KASAKCTAH PECMYB/IMKACHI, ATMATbI K,

HYPAXMET H.A. — KACMUA KOFAMAbIK YHUBEPCUTETI «3INET» }KOFAPBI KYKbIK,
MEKTEBIHIH 1 KYPC CTYAEHTI, KASAKCTAH PECMYB/IMKACHI, ATMATbI K,

PALUNAOBA f1.E. — KACMIUI KOFAMUbIK YHUBEPCUTETI «SINET» }KOFAPbI KYKbIK
MEKTEBIHIH 3 KYPC CTYAEHTI, KASAKCTAH PECMYB/IMKACHI, ATMATbI K.

CATUMOBA AI.C. — KACNUI KOFAMAbIK YHUBEPCUTETI «3INET» YOFAPbI KYKbIK
MEKTEBIHIH 1 KYPC CTYZAEHTI, KASAKCTAH PECMYB/IMKACHI, ATMATbI K,

TNEY/IUH T.K. - AKALEMUK E.A. BOKETOB ATbIHAAFbl KAPAFAHAbI YHUBEPCUTETI
3AH, ®AKY/IBTETIHIH, 3 KYPC CTYAEHTI, KA3AKCTAH PECNYB/IMKACHI, KAPAFAHAbI
K.
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CBEAEHWA Ob ABTOPAX

KAJIMMBEKOBA ACEJ/Ib PAXATOBHA - KAHOWAOAT HOPUONYECKUX HAYK, ACCO-
LMNPOBAHHbIW MPO®ECCOP BbICLLIEW LWWKO/bl MPABA «3AINET» KACMUNUCKOIO
OBLLLEECTBEHHOIO YHWBEPCUTETA, BEAYLWIMIA HAYYHbIW COTPYAHWK HAYYHO-
MCCNEOQOBATENNbCKOIO MHCTUTYTA NYB/IMYHOTO NMPABA KACMMNCKOIO OBLLE-
CTBEHHOIO YHUBEPCUTETA, PECITYB/IMKA KA3AXCTAH, I A/IMATDbI

CATBAEBA AMXAH MYPATOBHA — KAHAWAAT OPUOAUYECKUX HAYK, ACCOLIMNPO-
BAHHbIVM NPO®ECCOP BbICLIEN WKO/bl BUSHECA WU MPABA KA3AXCKOTO HALIMO-
HAJIbHOIO ATPAPHOTO NCCNTEAQOBATE/TIbCKOTO YHUBEPCUTETA, PECITYBJ/TUKA KA-
3AXCTAH, I. ATMATDbI

KAPATYCOB ®APXAA CEPTEEBUY — JOKTOP HOPUONYECKUX HAYK, MPO®DECCOP,
TMABHbIM HAYYHbIA COTPYOAHUK MHCTUTYTA YACTHOIO MPABA KACMWUMUCKOIO
OBLLLEECTBEHHOITO YHWUBEPCUTETA, ACCOLUMWUPOBAHHbLIA YEH MEXAYHAPOA-
HOMN AKAZLEMUW CPABHUTENBHOIO NMPABOBEAEHMUA (IACL), PECNYB/IMKA KA3AX-
CTAH, I. AJIMATbI

YBAPOBA-NATEHKO HATANbA BUTANNIbEBHA — KAHAWAOAT OPUANUYECKUX HAVYK,
ACCOUMUPOBAHHbIA MPOPECCOP (AOLLEHT) BbICLUEN LLUKONbI MPABA «I/TET»
KACMUNCKOrO OBLWECTBEHHOIO YHUBEPCUTETA, PECNYB/IMKA KA3AXCTAH, T.
AJTMATbI

LUYBAEBA BUKTOPUA KUPUNNOBHA — MATUCTPAHT POCCUINCKOIO rOCYAOAP-
CTBEHHOIO COLUMANBHOIO YHUBEPCUTETA, POCCUNCKAA ®EAEPALMUA, I. MO-
CKBA

NAKEPMAH FA/IMHA ANEKCAHAPOBHA — [JOLEHT KA®EZPbI MEKAYHAPOAHOTO
YACTHOTO MPABA MEXAYHAPOZLHO-NPABOBOIO ®AKY/ILTETA BCEPOCCUINCKOM
AKALEMUW BHELIHEA TOPTOBM MWHUCTEPCTBA SKOHOMMWYECKOTO PA3BMU-
TUA POCCUNCKOM OELEPALMU, KAHOUIAT IOPUANYECKUX HAYK, OLEHT, POC-
CUICKAS ®EAEPALMA, T. MOCKBA

MCMOWUNOBA 3.1. — AOUEHT KA®EAPbI TPAXAAHCKOIO MPABA OPUONYECKOTO
®AKY/IBTETA POCCUNCKO-TAOMKMKCKOIO (C/IABAHCKOIO) YHUBEPCUTETA, KAH-
ONOAT OPUANUYECKUX HAYK, PECTYB/TUKA TAOKUKUCTAH, I AYWAHBE
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ANKAHOBA A.T.— MATUCTPAHT 1 KYPCA IOPUANYECKOTO ®AKY/IbTETA EBPA3UNA-
CKOTo HALMOHANBHOTO YHUBEPCUTETA UM. 1.H. TYMWNEBA, PECITYBJ/TUKA KA-
3AXCTAH, I. HYP-CYNTAH

BOPUCOB WU.E.— MATUCTPAHT 2 KYPCA CEBEPO-3AMALHOIO MHCTUTYTA (PUNUA-
NIA) YHUBEPCUTETA MMEHMW O.E. KYTA®UHA (MTHOA), POCCUNCKASA GELEPALMSA,
r. BOJIOTOA

OABbIAOBA A.A.— MATUCTPAHT 1 KYPCA MEXAYHAPOAHO-MPABOBOIO ®AKY/b-
TETA BCEPOCCUMCKON AKALEMWWM BHELLUHEX TOPTOB/IM MWHUCTEPCTBA 3KO-
HOMMWYECKOTO PA3BUTUA POCCUNCKOW GELEPALIMM, POCCUNCKAA GEAEPALUA,
. MOCKBA

3bIKOBA O.A.— /IAGOPAHT-UCCNEAOBATE/Ib, COUCKATE/Ib YYEHOW CTEMEHU KAH-
OVOATA FOPUONYECKUX HAYK, HOBOCUBWUPCKWUIN TOCYAAPCTBEHHbIWM YHUBEPCH-
TET, POCCUNCKAA GELEPALIMA, I. HOBOCUBUPCK

KAPCTEH T.U. — MATUCTPAHT 1 KYPCA HOPUANYECKOTO ®AKY/IBTETA KAPATAH-
ONHCKOTO YHUBEPCUTETA UMEHU AKAAEMWKA E.A. BYKETOBA, PECMTYB/TNKA KA-
3AXCTAH, I. KAPATAHOA

KOPAKUHA 10.0. — MATMCTPAHT 1 KYPCA CEBEPO-3AMAZLHOIO UHCTUTYTA (dU-
NIVANA) YHUBEPCUTETA UMEHMW O.E. KYTA®UHA (MTIOA), POCCUICKAS ®EAEPA-
LKA, I. BOJIOTOA

M¥XAMEOXAH A.C. - MATUCTPAHT 1 KYPCA IOPUANYECKOTIO ®AKY/IbTETA EBPA-
3UNCKOTO HALMOHANBHOTO YHUBEPCUTETA UM. J1.H. TYMW/IEBA, PECNYBINKA
KA3AXCTAH,I. HYP-CYJITAH

PAXUMBEKOBA N1.E. - MATUCTPAHT 1 KYPCA IOPUONYECKOTO PAKY/IbTETA KAPA-
TAHANHCKOIO YHUBEPCUTETA UMEHU AKAOEMWKA E.A. BYKETOBA, PECMYBJ/TUKA
KA3AXCTAH, I KAPATAHOA

CA30HOB A.U.— MATUCTP MPABA, FOPUCT-KOHCY/IbTAHT FOPUANYECKOMN K/IUHU-
KW IOPUANYECKOTO MHCTUTYTA BANTUNCKOIO ®EAEPANIBHOIO YHUBEPCUTETA
UMEHU UMMAHYWUJTA KAHTA, POCCUNCKAA ®EAEPALUA, T. KATUHUHTPAL

CO®OAH M.3. — MATUCTPAHT 1 KYPCA BOJITO-BATCKOTO UHCTUTYTA (PUNNATIA)
YHUBEPCUTETA UMEHMW O.E. KYTA®UHA (MTOA), POCCUNCKAA ®EAEPALLUA, T. KN-
POB

WAPUDP3OAA A.A. — MATUCTPAHT 1 KYPCA HOPUAMUYECKOIO OAKYNbTETA
POCCUNCKO-TAAXWNKCKOTO (CNABAHCKOTO) YHUBEPCUTETA, PECNYB/IMKA TAA-
KUKUCTAH, I. AYIWAHBE
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CTYAEHTbI

AKYYPUHA A.P. — CTYOEHTKA 4 KYPCA BOJIFO-BATCKOIO UHCTUTYTA (DUSTNANA)
YHUBEPCUTETA UMEHW O.E. KYTA®UHA (MTOA), POCCUNCKAA ®EAEPALUA, T. KN-
POB

ANBAKOBA A.A.—CTYAEHTKA 4 KYPCA BbICLUEN LUKO/1bl MPABA «4INET» KACMUN-
CKOTO OBWECTBEHHOTO YHUBEPCUTETA, PECIMTYB/IMKA KA3AXCTAH, I. AJIMATHI

BEKXXAH A.B. — CTYZEHT 4 KYPCA BbICLLUEN LUKOJ1bI MPABA «94INET» KACMUACKO-
O OBWECTBEHHOIO YHUBEPCUTETA, PECITYB/TUKA KA3AXCTAH, I. AIMATbI

BEP B.B. — CTYZEHTKA 1 KYPCA BbICLLEW LWWKO/1bl MPABA «3I/TET» KACMTMNCKOIO
OBWECTBEHHOTO YHUBEPCUTETA, PECMTYB/TMKA KA3AXCTAH, . AIMATbI

BUCONTAH A.A. — CTYAEHTKA 2 KYPCA IOPUAMYECKOTO ®AKYILTETA KAPATAH-
AVHCKOTO YHUBEPCUTETA UMEHM E.A. BYKETOBA, PECMYB/IMKA KASAXCTAH, T.
KAPATAHA

BYHUHA A.A. — CTYAQEHTKA 4 KYPCA BOJITO-BATCKOTO UHCTUTYTA (OUTNANA)
YHUBEPCUTETA UMEHMW O.E. KYTA®UHA (MTHOA), POCCUNCKAA ®EAEPALUA, T. KN-
POB

FTAJIbIMXAHOBA A.— CTYAEHTKA 3 KYPCA BbICLUEM LLUKO/bI NMPABA «9[IIET», KA-
CMNUMNCKOTO OBLWECTBEHHOIO YHUBEPCUTETA PECNYB/IMKA KA3AXCTAH, I. AJl-
MATDbI

AABNETTUNBAEEB A.H.— CTYAEHT 1 KYPCA BbICLLEW LLKO/bI MPABA «SI/IET» KA-
CNUMNCKOTO OBLLECTBEHHOIO YHUBEPCUTETA, PECNYB/IMKA KA3AXCTAH, I. A/l-
MATDbI

AAPUI 0.C.— CTYAEHT 1 KYPCA BbICLLEW LUKO/bl MPABA «94IMET» KACTUACKOTO
OBLECTBEHHOIO YHUBEPCUTETA, PECITYB/INKA KA3SAXCTAH, I A/IMATDbI

OAHWUNOBA A.O. — CTYAEHTKA 3 KYPCA MEXAYHAPOZHO-MPABOBOIO GAKY/IbTE-
TA BCEPOCCUMCKOM AKALEMWU BHEWHEN TOPTOBIM MWUHUCTEPCTBA 3KOHO-
MWYECKOTO PA3BUTUA POCCUMCKOM GEAEPALIMWN, POCCUICKAA OELEPALLUA, T.
MOCKBA

OMXANAPKYNOBA A.A. — CTYAEHTKA 1 KYPCA BbICLLEWM WKO/bI NMPABA «4IJTET»
KACMUNCKOIO OBLIECTBEHHOIO YHUBEPCUTETA, PECNYB/IMKA KA3AXCTAH, T.
ATMATbI

ENIEYOB A.M. — CTYAEHT 4 KYPCA BbICLLUEN LUKOJ1bl MPABA «9IET» KACMUNCKO-
O OBLWECTBEHHOTIO YHUBEPCUTETA, PECNYBJ/TMKA KA3AXCTAH, I. ATMATbI

XbIPTA/IMEBA A.K.— CTYAEHTKA 2 KYPCA IOPUANYECKOTO ®AKY/NILTETA EBPA3UI-
CKOM IOPUOMYECKON AKALEMUM UM. O.A. KYHAEBA, PECMNYB/IMKA KA3AXCTAH,
r. AJIMATDbI

MBEPAMMOBA X.U. — CTYAEHTKA 3 KYPCA BbICLLEW LUKO/bI MPABA «9AINET» KA-
CMNUMNCKOTO OBLLECTBEHHOIO YHUBEPCUTETA, PECNYB/IMKA KA3AXCTAH, I. AJl-
MATDbI

KAAbIPOBA C.P.—CTYAEHTKA 4 KYPCA BbICLLUEM LUKO/bI MPABA «INET» KACNUMN-
CKOTO OBWECTBEHHOTO YHUBEPCUTETA, PECMTYB/IMKA KA3AXCTAH, I. AJIMATHI

NABAEBA C.M.— CTYAEHTKA 1 KYPCA BbICLLUEN WWKO/1bl MPABA «3INET» KACNUMN-
CKOTO OBWECTBEHHOIO YHUBEPCUTETA, PECNYBJ/TUKA KA3AXCTAH, I. ATMATbI

MA/IMBEKOB [,.C.— CTYAEHT 1 KYPCA BbICLUEW WWKO/1bl MPABA «34INET» KACNUMN-
CKOTO OBWECTBEHHOIO YHUBEPCUTETA, PECNYBJ/IMKA KA3SAXCTAH, I A/IMATbI
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MAPATOBA A.C.— CTYZAEHTKA 2 KYPCA BbICLUEW LUKOJ1bl MPABA «S4IIET» KACNUW-
CKOTlO OBWECTBEHHOIO YHUBEPCUTETA, PECNYBJ/TMKA KA3SAXCTAH, I ATMATbI

MAP/IEHOBA A.B. — CTYAEHTKA 3 KYPCA ®AKY/IbTETA UCTOPUU, SKOHOMUKU U
MPABA 3ANAOHO-KASAXCTAHCKOIO YHUBEPCUTETA UM. M. YTEMUCOBA, PECIY-
BZIMKA KASAXCTAH, I YPAJTbCK

MYXAMBETXAHOB A.X. - CTYZEHT 4 KYPCA BbICLLUEW LUKO/bl MPABA «94IET»

KACMUINCKOro OBLWECTBEHHOTO YHUBEPCU-
TETA, PECINYB/INKA KA3AXCTAH, r. AJTMATbI
MYXUAUHKbI3bl M.— CTYAEHTKA 3 KYPCA BbICLLUEM LUKO/Ibl NMPABA «3AINET»
KACMUNCKOrO OBLLECTBEHHOTO YHUBEPCUTETA, PECNYB/IMKA KA3AXCTAH, T.
AJZIMATbI

HAOWPOB 3.B. — CTYAEHT 3 KYPCA BbICLIEN LWKO/bl MPABA «3AINET» KACNUN-
CKOTlO OBWECTBEHHOIO YHUBEPCUTETA, PECNYBJ/TMKA KA3AXCTAH, I. ATMATbI

HYPAXMET H.A. — CTYAEHT 1 KYPCA BbICLLEW LUKO/bI MPABA «AI/TIET» KACNUN-
CKOTlO OBWECTBEHHOIO YHUBEPCUTETA, PECNYBJ/TUKA KA3SAXCTAH, I ATMATbI

PALLMAOOBA A.E. — CTYAEHTKA 3 KYPCA BbICLLEWM LWKO/bl MPABA «9AINET» KA-
CMUMNCKOTO OBLECTBEHHOIO YHUBEPCUTETA, PECNYB/IMKA KA3AXCTAH, I. AJl-
MATbI

CATUMOBA A.C. — CTYAEHTKA 1 KYPCA BbICLLEW LUKONbI MPABA «9INET» KA-
CMNUMNCKOTO OBLLECTBEHHOIO YHUBEPCUTETA, PECNYB/IMKA KA3AXCTAH, I. A/l-
MATbI

TNEYNUH T.K. - CTYAEHT 3 KYPCA OPUANYECKOTO PAKY/IBTETA KAPATAHAWHCKO-
O YHUBEPCUTETA UMEHU AKAOEMUWNKA E.A. BYKETOBA, PECITYB/IMKA KASAXCTAH,
I KAPATAHOA
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MpaBuna nybankauum gna aBTopoB KypHana «HayuHble Tpyabl «9giner»
(rpeboBaHuA K opopmaeHUto cTater, npeacTaBaAemMbixX 1A onybaAMKoBaHUA)

PefaKuMOHHas Konnerna NnpocuT aBTOPOB NPW NOAroTOBKe cTaTel AnAa onybanKoBaHMA B
ypHane «HayuHble TpyAbl «DA4inerT» pyKoBoACTBOBATLCA CAEAYOWMMM NPaBUAAMMU.

Ycnosus pasmewjeHus nybaukayuii 8 yypHane

Onanybankaunm B kypHane «Hay4yHble TpyAbl «D4iNeT» NPUHUMAIOTCA CTaTbW Ha KA3aXCKOM,
PYCCKOM M aHIIMIACKOM A3blKax, coaeprkalime paHee He onyb6AMKOBaHHble NpobaemHble,
0630pHbIe, AUCKYCCUOHHbIE CTaTbM B 06/71aCTM HOPUAMYECKOM HAYKW, TAe OCBeLaloTcA
pe3ynbratbl PyHAAMEHTANbHBIX U MPUKNALHbIX UCCNEef0BaHUN.

CTaTba MOXKeT 6bITb NpeacTaBAeHa Ha O4HOM M3 TPex A3bIKOB: KAa3axCKOM, PYCCKOM WK
AHTINIACKOM.

CTaTbA MarvcTpaHTOB A0/MXKHA CONPOBOMXAATLCA peLeH3Mer OT HayYHOro pykoBoAuTens
(3aBepeHHan neyaTbto OTAENA KagpoB). PeleH3nA— Ha Ka3aXCKOM UM PYCCKOM A3bIKaXx.

CtaTba p[oMmKHA ObITb TwaTenbHO oOTpeAakTMpoBaHa. Ocoboe BHMMaHWe cneayet
06paTUTb Ha ACHOCTb M NAKOHUYHOCTb CTUAA, TOYHOCTb M NOC/IEeA0BATENbHOCTb B U3/10XKEHUM
maTepuana.

ABTOpPOM A0/KeH 6biTb NOANMCAH NEepBbld IK3eMNAAP CTAaTbM C YKAa3aHMEM, YTO TEKCT
cTatbu (LMTaThbl, LMPbI, CHOCKKN) BbIMUTAH U CBEPEH. 33 AOCTOBEPHOCTb M TOYHOCTb AAHHbIX,
npuBeAEHHbIX B MaTepmanax, OTBETCTBEHHOCTb HECYT aBTOPbI.

ABTOp nepes, cAayeil PYKOMUCUM B KYPHAN [AO/MKEH TLLATENbHO NPOBEPUTb O0O6LLytO
opdorpadumio, a TaKKe MNpPaBWUIbHOCTb HAMWUCAHMA COOTBETCTBYHOLWMX HOPUANYECKMX
TEPMWHOB.

K opopmneHuio ctatei npeabaBafaloTca chepyowme TpebosaHun

O6bem CTaTbW, BKAKOYAA CMUCOK IUTEPATYpPbl, Tabauubl U PUCYHKU C NOAPUCYHOUYHbIMM
HaANUCAMM, aHHOTALMUK, He A0MKeH NpeBblwaTb 10 cTpaHuML nevyaTHoro TekcTa. MMHUManbHbIn
obbem cTaTbM— 5 cTpaHuu. B pepakuuio HeobxoAuMMo nNpeacTaBuUTb  EKTPOHHYIO
BEPCUIO CTaTbM B MOJIHOM COOTBETCTBMM C pacneyvyaTkon. CTpaHuMubl CTaTbM AO/XKHbI ObITb
NPOHYMepOoBaHbl. YKa3sbiBaeTcA Koz no YOK.

B Hauane crtatbe yKasbiBaetcAa PUO aBTOpa, AOMKHOCTb MAM MecTo paboTbl, yyebbl,
Ha3BaHWe CTaTbM.

AHHOTaumAa (aHgaTna, annotation) gaetca nocne ®UO, mecto paboTbl, y4ebbl aBTOpPA
M Ha3BaHWA CTaTbM B Hayasie TEKCTa Ha pyC., Ka3. U aHrn a3blkax (8-10 ctpok). MNepes
KaXkAOW aHHOTauuMen Hanucatb Gamuanio U MHULMANbI, SOMKHOCTb, HAa3BaHWE CTATbW HA
COOTBETCTBYIOLEM A3blKe aHHOTaUuK. [lanee Katoyesble cnosa (TyniHai ce3aep, keywords) Ha
Kas3., PyC., aHI. A3blKax BHWU3y aHHOTALMM HA COOTBETCTBYHOLLEM A3bIKE aHHOTALMMN.

AHHOTaUMA ABNAETCA KPATKUM MU3N0XKEHUEeM COoAepXaHWA HAyyHOro npousBeneHus,
Aatowas obobweHHoe npeacTaB/ieHMe O ero Teme U CTPyKType. AHHOTauuAa He Tpebyetca
npu nybavkaummn peueHsui, oT4eToB O KOHPepeHUuMAx U NogobHbIX MHGOPMALMOHHDIX
MaTepmanos.

KntoueBblie cnoBa fo1KHbl 0b6ecneuntb HamMbonee NONHOE PAaCcCKPbITUE COAEPKAHMA CTAaTbM.
[na Kaxporo KOHKPETHOrO MaTepunana 3afaiTe 5-6 Kntouesbix coB (keywords) B nopaake mx
3HAYMMOCTH, T.€. CaMOe BaXKHOE KAK4eBoe CI0BO CTaTbM AONKHO ObITb NEPBbIM B CMMUCKE.

ABTOpbl, MHPOpPMaAuuA o6 aBTOpax, Ha3BaHME CTATbW, AaHHOTALUMA M KAKOYeBble C/I0BA
YKa3blBAOTCA Ha A3blKe HAMMCAHMA CTaTbM U HA PYCCKOM/KAa3axCKOM M aHIIMMCKOM fA3blke. B
nHbopmaumm o6 aBTopax AOMKHbI ObITb YKa3aHbl 3aHMMAeMan A0/IKHOCTb, OCHOBHOE MeCTO
paboTbl, y4eHasA cTeneHb, y4eHoe 3BaHMe, a Takke e-mail
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TeKkcT gonkeH 6bITb HabpaH B nporpamme Word noboit Bepcumn, npeacrasnserca Ha CD
WAn gpyrom Hocutene nmbo oTnpaBaseTca No 3neKTPoHHoM noyte akalimbekova@mail.ru
(Pab6.ten.: +7(727) 25069 35, +7 (727) 323 10 09). LLpndT Tekcta — Times New Roman, popmat
bymarm A4 (210*%297 mm), pasmep Keria — 12 nT. MeXCTPOoYHbIM MHTEePBaA — OAUHAPHbIN.
BblpaBHMBaHWe No wnpuHe. Ab3auHbin otctyn — 0,8 cm. MNons BepxHee — 2, HUXKHee — 2,
nesoe — 2, npasoe — 2.

B tabnuuax, pucyHKax, opmynax He A0MKHO BbITb pa3HOUTEHUI B 0603Ha4YEHMN CUMBOJIOB,
3HAKOB. PUCYHKM JOMKHbI ObITb YETKMMU, YNCTBIMWU. Ha PUCYHKM M TaBANLbI B TEKCTE SO/KHbI
6bITb CCbINKM.

B TekcTe uncno ¢opmyn fonKHO 6bITb MUHUMANbHBbIM. POPMYAbl AOKHbI 6bITb HabpaHbI
B COOTBETCTBYIOLWEM peAaKTope (418 MaTeMaTUYECKUX M Xumuyeckux dopmyn). Tabanupl
[ONMNKHbI ObITb 03arnaBieHbl, He AOMYCKAETCA Ha/MYMA B HWUX NycTbiXx rpad. YCNoBHble
COKPALLEHMA U CUMBOAbI CleAyET NOACHATb B NPUMEYAHUMN.

NnntocTpaTMBHble maTepuanbl npeacTaBaaoTca B ¢opmartax: ana $oto, pucyHkos — tiff
nnu jepg (300 dpi ansa yepHo-6enbix 1 UBETHbIX); rPaPUKKN, Anarpammsbl, CXembl U T.M. — exls,
cdr. Ha obopoTe pUCyHKA MAM NoA, HUM yKasbliBaeTca GamMuaMA aBTOpa, Ha3BaHWE CTaTbU U
HOMeEP PUCYHKa. MANoCTpaumm MoryT pa3meL,aTbCs No TEKCTY, HO 0653aTeNbHO NpuaaratoTca
B BMAE OTAEeNbHbIX $GalinoB, KOTOPbIA BNOCAEACTBUU OyAeT UCNONb30BaTbCA NPU BEPCTKE).
MoppucyHOUYHbIE MOANUCKU AAIOTCA OTAEbHbIM CIMCKOM, B KOHLLE CTaTbM.

CNMUCOK MUCNONb30BAHHbIX WMCTOYHUKOB [O/IKEH COCTOATb He 6onee yem u3 20
HanumMeHoBaHU, U odopmasetca B cooteeTcTBMM ¢ TOCT 7.1-2003 «bubnnorpadpuryeckas
3anucb. bubnumorpadpumueckoe onncarHme. Obwme TpeboBaHMA M NPaBMaa cocTaBaeHUA». CCbINIKM
Ha MCTOYHMKM B TEKCTE CTATbM AAKOTCA TONIbKO B KBAAPATHbIX CKOOKax (6e3 untuposaHus [12],
Npv LUTUPOBAHMUM UM NEePeCcKa3e aBTOPCKOro TekcTa [12, c. 29]). Hymepauua cCcbiNoK B cTaTbe
NpPon3BOAUTLCA MO NMOPALKOBOMY HOMEPY MUCTOYHMKA B MPUCTATEMHOM CMMUCKE IUTEPATYpbI.
ApXMBHble MaTepuasbl B CMIUCOK HE BK/IOYAIOTCA, CCbIIKM HA HMUX MOMELLAIOTCA B TEKCTE B
KpYrabix CKobKax. MNpu Mcnonb3oBaHUM B CTaTbe€ MCTOYHMKOB M3 3N1EKTPOHHbIX PECYPCOB UK
yAaneHHoro poctyna (MHTepHeTa) B cnvcKe nuTepaTtypbl Nnpusoautca 6ubnmorpaduyeckas
3aMMCb UCTOYHMKA M CCbIIKa Ha CETEBOM Pecypc € NOMHbIM CETEBLIM agpecom B MHTepHeTe.
KenaTenbHO yKa3biBaTb AaTy obpalueHuns K pecypcy.

HAMPUMEP (6nbnunorpaduyeckne ceeeHms yC0BHbI):

Ona KHur: Pamunnmm n nHMumMansl aBTopos. 3arnasme. — CBeaeHMs 0 NOBTOPHOCTH
n3gaHua. — Mecrto nsganuma: sgatenbctso, fog nsgaHuna. — Koanyectso CTpaHuL,

Hanpumep:

BacuH HO.I. U3bpaHHble Tpyabl NO rpaskgaHckomy npasy. — 3-e usa. — CM6.: 2003, —
294 c.

Ana ctateii U3 )ypHanos: ®amuamm n MHMLMaANbI aBTOPOB. Ha3BaHwue cTaTbu // 3arnasue
nsgaHus. (Cepua). — loa nsganma. — Tom. — Homep. — CTpaHuupl.

Hanpumep:

Bpbisranos A.M. O HEKOTOPbLIX TEOPETUKO-METOAO/IOTMYECKMX Npobaemax pUaNYECKOn
HayKMW Ha coBpemeHHOM 3Tane // locyaapcteo v npaso. — 2004. —Ne 4, — C. 17-22.

Ona marepuanos KoHpepeHUU, COOPHUKOB TpyaoB U T.4.. Pamuanm n MHULMANLI
aBTopoB. Ha3BaHue cTatbu // 3arnasue musganus: Bug usgaHma. — MecTo, rog usgaHma. —
Tom. — Homep. — CTpaHuupbl.
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Hanpumep:

OnpeHkoA.lparkaaHCKoe NPaBoOKAKUCTOYHUKGOPMMPOBAHNANPABOBOMN AENCTBUTENBbHOCTH
// VI TpaxaaHckoe 3akoHoaaTenbcTBo: Ctatbn. KommeHTtapuu. MpakTtuka. — Boin.40 / Nopg pea.
A.l. AnpeHko. — Aamatbl: PapuTer, 2015. - C. 4-24.

ABTOp 06Aa3aH caenaTb TpaHCcAUTEpPaLUMO amMnanNK, MHULMANOB, MEPEBOA 3ar1aBus CTaTby
(0630pa, peLeHsunmn), cnMcKa UCNoNb30BaHHbIX UCTOYHMKOB (References) Ha aHIIMNCKUIA A3bIK,
Pa3MeCTMB UX B KOHLE TEKCTa CTaTbu. Ee MOXKHO caenaTb No cneaytouleit ceoinke: http://www.
russki-mat.net/trans2.html)

Hanpumep:

Didenko A. Grazhdanskoye pravo kak istochnik formirovaniya pravovoy deystvitelnosti //
VI Grazhdanskoye zakonodatelstvo: Statyi. Kommentarii. Praktika. — Vyp.40 / Pod red. A.G.
Didenko. — Almaty: Raritet, 2015. - S. 4-24.

CBepeHunn 06 aBTopax

K pykonucu npunaratotca:

1) cnpaBKa 0 KaXKA0M 13 aBTOPOB CTaTbM C YKazaHUeM paMuimm, UMeHM, OTYECTBA; y4EeHOM
CTEMNEeHW; y4eHOro 3BaHMA; OCHOBHOIO MecTa paboTbl; AONKHOCTU; AOMALLUHEro, CayKebHoro
M MobUNbHOrO TenedoHOB; 31EKTPOHHOTO M NOYTOBOIO aAPECcoB (41a CBA3M C pefaKunent);

2) nHdopmaums o TOM, KOMYy M3 COABTOPOB C/leayeT aApecoBaTb BOMPOCHI [MABHOrO
penakTopa u/Mnm HanpasaATb KOPPEKTYPY.

Bce ctaTbu, MOCTyNUBLUME B pPeaakuMio, peueHsupytotca. MNpu HeobxoaMmocTM cTaTbs
MOXeT ObITb BO3BpALLEHA aBTOPY Ha A0paboTKy. [laTol NOCTyn/eHna cTaTbn cunTaeTca aaTa
nonyyYyeHua pefakumnel ee OKOHYaTeNbHOrO BapuaHTa. Pegakuma octaBnseT 3a coboi npaso
BHECEHMA B TEKCT PeAAKTOPCKMX U3MEHEHWNI, HE UCKAXKAIOLLMX CMbIC/IA CTATbMU.

CtaTbu Ny6AMKYOTCA NO Mepe NOCTyNAeHuUs.

Cxemaruueckuii npumep opopmaeHUa cTaTbn
o YIK.
Mo ueHTpy NnpnBoaATCA:

o ®amunuu 1 uHmMumanbl asTopos (Hanp.: U.B. MBaHoB?, C.M. Kpbinos?)

o MonHoe HasBaHWe y4YperKAeHUs, KOTopoe npeacTaBaseT aBTop (C YKasaHMEM CTpaHbl
n ropoga). Ecnv aBTOpbl M3 pasHbIX YYPEKAEHWUM, TO COOTBETCTBME MeEXKAY aBTOPOM W
yuypexaeHnem yCTaHaB/IMBAETCA HAACTPOYHbIMM MHAEKCAMU, Hanpumep:

N.B. UBaHoB?, C.MM. Kpblnos? Kacnnicknin obLecTBeHHbIN YHUBEPCUTET, KasaxcTaH, T.
Anmatbi?
MHCTUTYT 3KOHOMUKM U NpaBa, KasaxcTaH, r. Aimatbl®

0 HasBaHue cTaTbu (NONYKUPHOE HaNUCaHUE)

e AHHOTaUMUA.

e Kntoyesble cnoBa.

e TeKCT cTaTbM.

® CnuMCOK MCMNONb30BaHHbIX MCTOYHMKOB.

e References (TpaHcauTepaums).

e B KOHLUe CTaTbM NPMBOAMTCA NEPEBOA Ha ABYX OCTa/IbHbIX A3blKax (no oyepeamn): ®.1.0.
aBTOPOB, HAa3BaHWA CTaTbM, pestome (pasmep WwWpmrdTa Ha 2 Kerens MeHblle, YeM OCHOBHOM).

e Ha oTaenbHbIX CTPpaHMLUAX NPUBOAATCA UANOCTPALUKN (PUCYHKK, ANarpaMMbl, TabauLbl 1
Ap.) C Haanucamm,

e CBepeHua ob aBTOpax.
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KoHTaKTbl U agpec peaakuum, TenedpoH

Pecnybnuka Kasaxctan, 050021

r. Anmatol, np. JocTtbik, 85A, Kab. 210

Pab6. Ten: +7 727 250 69 35; +7 727 323 10 09
dneKTpoHHas noyta: akalimbekova@mail.ru
FnaBHbIM pepakTop — KannmbeKkosa Acenb PaxaToBHa

CtommocTtb Nny6anKauum B }KypHane
«HayuHble Tpyabl «9ainer»

CtoumocTtb nybnuMkauum B KypHane «HaydyHble Tpyabl «9ainet» - 10000 teHre. Onsa
COTPYAHWKOB, NpPOdeccopCcKo-NpenosaBaTeIbCKOro COCTaBa, MarucTpPaHTOB, AOKTOPAHTOB
Kacnuiickoro yHuBepcuTeTa CTOMMOCTb NybAMKaumn B KypHane «HayyHble Tpyapl «9ainer»
— 5000 TeHre

Onnata npomnsBoamnTcs B Kaccy Kacnminckoro obLw,ecTBeHHOro YHUBEPCUTETA, YeK 06 onnate
NpeaoCTaBAAETCA B pefaKLUnIo BMECTe C PYKOMUCHIO CTATbM.

Mnn nyTem onnatbl Ha pacYeTHbIN CHET YHUBEpCUTETa

PeKkBM3UTbI A1 KAa3aXCTaHCKMUX aBTOPOB:
YO «Kacnuiickuii obwectBeHHbI YHUBEPCUTETY
Pektop HyceHoBs ongacbek Mycanmosuy
Appec:

Pecnybaunka KasaxctaH, 050021

r. Anmatel, np. JocTtbik, 85A, Kab. 210
PHH 600700524033

BMH -030640000531

P/cuet — KZ9584901KZ014467972

BMK NURSKZKX

KBE — 18

A® AO HypbaHK r.AamaTbl

Yn.*entokcaH 173

Kog BY3a 079

PeKBU3UTbI ANA 3apyberKHbIX AaBTOPOB:
YO «Kacnuiickuii obwecTBeHHbI YHUBEPCUTETY
Pektop HyceHoBs ongacbek Mycanmosuy
Appec:

Pecnybnunka KasaxcraH, 050021

r. AamaTsbl, np. JocTblK, 85A, Kab. 210

PHH 600700524033

BMH -030640000531

P/cuet — KZ9584901KZ014467972

BMK NURSKZKX

KBE — 18

A® AO HypbaHK r.AnmaTbl

Yn.*entokcaH 173

Kog BY3a 079



ypHan 3apeructpupoBaH HayuMoHanbHbIM areHTCTBOM MO AeslaM Ne4vyaTu
M maccoBoi uHpopmauumn Pecny6anku KasaxcraH
PernctpaunmoHHoe CBUAETENbCTBO
Ne 9774-X ot 19 pekabpa2008 r.

Yupeputenb
YupexgeHue obpasoBaHuna
«Kacnuiickuii o6wecTBeHHbIi YHUBEpPCUTET»

Appec
050021, r. Aamartbl, np. Joctbik 85 A,
Ten.: +7 (727) 250 69 35, +7 (727) 323 10 09
dakc: +7 (727) 250 69 30
e-mail: akalimbekova@mail.ru

Haw cant: www.cu.edu.kz
Ony6anKoBaHHble MaTepUanbl He BCErga OTPaXKaloT TOUKY 3peHUa pedaKkuuu.
OTBETCTBEHHOCTb 32 A0CTOBEPHOCTb PAKTOB U CBEeAEHU
B Nny6AnKauMUAX HeCyT aBTopbl.

bacyra 7.07.2022 . MoanucaHo

KOJ1 KOMbINAbI. B neyatb 7.07.2022 .
dopmaTbl 60x90/16. dopmat 60x90/16.
OdceTTik bacbibIM. MeyaTb opceTHas.
OdceTTiK KaFas. Bymara odceTHas.
LWapTTbl 6acna Tabarbl 14,0. Ycn.- ney. n. 14,0.
bacna Tabafbi 15,5. Mey. n. 15,5.
Tapanbimbl 500 gaHa. Tupark 500 3Ks.

OtneyataHo B UM «PacnytuHa 3.I.»
r.Anmatbl, np. Abblnai xaHa, 60



