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LEGAL DOGMATIC REFLECTION ON “PRIVATE TORTURE CRIME”

Abstract

In R. v. Reeves Taylor, the UK Supreme Court ruled that Reeves Taylor lacked the “official identity”
required to qualify his actions as torture, sparking significant debate in the international community.
This decision demonstrated the complexity of applying international criminal law to individual actors
operating outside formal state structures and called into question the effectiveness of existing mecha-
nisms for accountability for torture. The prevailing discourse in international criminal law tends to sup-
port the radical approach of a “private crime against torture”, which allows an individual's actions to
be considered a separate crime, regardless of their official position. This approach, while theoretically
enabling Reeves Taylor to be held accountable and ensuring the implementation of criminal justice for
the victims, in practice it creates serious challenges to legal certainty, violates formal standards of the
rule of law, and calls into question the stability of the existing legal system. In this context, it seems
appropriate to examine the concept of "official identity" within the crime of torture through the lens
of legal dogma, establishing reasonable and justifiable boundaries for the scope of this crime. Only by
respecting the existing legal framework, including the provisions of the UN Convention against Torture,
can a balance be achieved between the formal and substantive dimensions of criminal justice, ensuring
fair prosecution without violating the fundamental principles of law and the rule of law.

Keywords: Torture, official identity, legal dogmatic, criminal justice

Introduction

During the Libyan civil war, Charles Taylor led the “National Patriotic Forces of Liberia(NPFL)” to try
to defeat the Libyan national government and overthrow the Samuel Kanyon Doe’s regime. Charles
Taylor’s wife, who is known as the mother of the revolution- Reeves Taylor, allowed Charles Taylor’s
rebels to rape seven women at her headquarters. In june2017, Reeves Taylor was charged with torture
in the UK. On november13, 2019, the British Supreme Court made a judgment in the R v. Reeves Taylor
case, holding that NPFL did not exercise “the functions normally exercised by the government over
its civilians” when the alleged crime occurred, so Reeves Taylor’s behavior did not comply with the
provisions of Article 134 of the <Criminal Justice Act 1988> (CJA) [1]. Subsequently, the British criminal
prosecution office appealed. On December 6, 2019, the British Central Criminal Court dismissed all
charges against Reeves Taylor [2]. The decision and reasoning of the British Supreme Court is an impor-
tant contribution to its case law, but its judgment has been widely opposed by the international com-
munity. The international community argues that the scope of the <United Nations Convention Against
Torture> (UNCAT) should be extended to private persons who are not state public officials when com-
mitting the crime of torture- Reeves Taylor doesn’t have official identity, but should be convicted of tor-
ture. The crime of torture is the most serious violation of physical integrity. Therefore, the conviction of
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Reeves Taylor can undoubtedly meet the just demands of the people of the world, at least the victims
of Libya. However, the mainstream scholars’ interpretation of the “crime of torture” in Article 1 of the
<UNCAT> goes beyond the legal framework of the crime of torture stipulated in the <UNCAT>!- It fully
demonstrates the value conflict between the arrogant and conceited “arbitrary rationality” (substan-
tive rationality) and the technical and professional “evil law also law” (formal rationality) [3].

Since the enlightenment, the formal rationality established by “nulla poena sine lege” in the field
of criminal law has laid a foundation for the protection of human rights - people are ends rather than
instruments - and it also has independent formal value. As Li Yangiu pointed out, “formal rationality
not only refers to the way in which the law is expressed outside, but also refers to some highly abstract
legal concepts and propositions that may be far away from specific things, so the certainty of law is
guaranteed to the greatest extent...The certainty of law emphasizes that the law obtains the external
functional characteristics expected by people because of the rationalization of form” [4]. Criminal jus-
tice includes two dimensions of Justice: form and substance. The international community has violated
the principle of the rule of law in order to achieve substantive justice, and the initiative to extend the
crime of torture to private individuals is undoubtedly inappropriate. The author believes that a more
moderate approach — Legal dogmatic — should be adopted to explain the identity of “officials” within
the scope of “literal range” in the existing legal framework. This way not only sets a reasonable bound-
ary for the scope of application of the crime of torture to meet the requirements of substantive justice,
but also maintains the stability of international legal norms to ensure formal justice.

Materials and Methods

Literature analysis. The authors have read a lot of literatures, and summarized and sorted out the
literatures.

Historical analysis. This paper summarizes the comprehensive meaning of “official identity” through
a historical review of “official identity”.

From the standpoint of historical jurisprudence, this paper gives a dogmatical explanation of the
“official identity” in the “crime of torture”. This paper points out that the key to understanding “of-
ficial identity” is to understand what is “exercising government functions”, and the way of “exercising
government functions” is “land acquisition”, and then control and establish order on the land space.
The paper also points out that the theories of “development theory”, “purpose theory” and “practice
theory” in the international mainstream discourse are all aimed at pursuing substantial justice while
ignoring formal justice.

The main task of this paper is to explain why <the Conventions against Torture> stipulates “offi-
cial identity” as the pillar element of “crime of torture”, and explain the legal connotation of “official
identity”. This paper also points out the problems in the interpretation of “private torture crime” in
mainstream discourse.

Results and discussion

Three theories of “private torture crime” in the mainstream discourse of the international com-
munity

With the deepening of the international human rights movement, the prohibition of torture has
been enshrined in some international legal documents with different levels and different goals. It is
true that the prohibition of torture reflects the rational consciousness of humanism, but the reality that
“each competent international body under relevant legal instruments has elaborated its own defini-
tion” [5] also poses a challenge to the standardization of the international community in determining
the reasons for the prohibition of torture. Although scholars have a broad consensus on the purpose di-
mension — “to prevent interference with human dignity with a particularly serious nature” [6] - beyond
the general level, the definition of different elements of the crime of torture will inevitably open the
door to differences. After combing the mainstream discourse, the author concludes that the reasons

1 According to the definition of torture in <UNCAT>, the legal framework of the crime of torture includes three pillars: (1) the suffering caused
by the act and the severity of the suffering; (2) A person who intentionally inflicts pain on others with a view to achieving a particular purpose;
(3) There is a link between the abuser and the public or officials.
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why scholars advocate “private torture crime” are mainly divided into “development theory”, “purpose
theory” and “practice theory”.

(1) Development Theory: it is a historical necessity to extend the crime of torture to private acts

The jurists who hold this view prefer to deduce the norms through the way of historical progres-
sion. They believe that the subject of the crime of torture will inevitably expand to the private sphere
with the development of the civilization of the rule of law. For example, Manfred Nowak reviewed the
development history of <UNCAT> and pointed out, “Since the <Universal Declaration of human rights>
(UDHR) and the <International Covenant on Civil and Political Rights> (ICCPR) comprehensively and
absolutely prohibited torture in 1948, the world’s first ‘torture report’ was issued in 1973, <the United
Nations Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment>
(UNCAT) was promulgated in 1975, followed by the <Costa Rica Agreement>, and then the <Convention
on Enforced Disappearances> (CED) in 2000, let alone the <Geneva Convention> and other internation-
al treaties,” [7] the international community is increasingly committed to making countries include the
“Prohibition of torture” in their national codes in order to combat impunity and safeguard human dig-
nity. Professor Paola Gaeta deduced the historical practice from the judicial practice of the ICTY: “The
definition of torture contained in Article 1 of the <UNCAT> reflects the content of customary interna-
tional law and is therefore applicable to the purposes of the jurisdiction of the International Criminal
Court over war crimes and crimes against humanity. However, it broadly interprets the requirements of
the <UNCAT>, according to which prohibited acts should be committed with the participation, instiga-
tion or consent of a public official or other person acting in an official capacity...It can be said that the
trial chamber adopted this position in order to allow a torture review of whether acts committed by
members of non state armed groups in the country are in violation of common article 3 of the <Geneva
Conventions>" [5]. Professor Gaeta deduces the judicial practices and believes that it is a historical
necessity to expand the scope of application of the crime of torture. Starting from the theory that “the
bad nature of the act itself is mobile”, Professor E’‘milie Pottle asserted that “torture can be extended
to other bad acts (private acts)” [8].

Although many scholars have different perspectives, they hold almost the same views - history is
advancing, and so is the law. Therefore, it is a historical necessity for torture to expand from “official
act” to “unofficial act”.

(2) Purpose Theory: the extension of torture to private acts helps to protect human rights

Karl Larenz pointed out: “the ultimate goal function of legal interpretation is to explore the standard
significance of law in today’s legal order, and this goal can be achieved only by considering the intention
of legislators in history and their specific normative ideas” [9]. In order to prove their own claims, schol-
ars who hold the view of “purpose theory” have discussed the definition of torture in <UNCAT> from
the perspective of legal purpose, clarifying that “the original intention of the legislator” covers “private
acts of torture”. For example, Ginevra Le Moli passionately pointed out: “considering that the protec-
tion of human dignity is the inherent purpose of the prohibition of torture, the status of offenders as
public or private actors is irrelevant” [10]. Professor Manfred Nowak demonstrated from the purpose
of the establishment of UNCAT: “In my opinion, there are three main contents and basic principles of
<UNCAT> today: first, combating impunity... Second, prevention... And finally, on victims of torture and
rehabilitation. Considering that article 4 of the <UNCAT> requires States to criminalize torture, this is
the main reason why torture is defined in the Convention” [7]. In the interview, Professor Nowak raised
the narrowness of the definition of torture in Article 1 of the <UNCAT> more than once, and angrily
stressed that “the interpretation of torture should include as many acquiescence elements as possible”
[7], and the concentrated expression of this acquiescence factor is that “even if (the crime of torture) is
committed by private actors, if the state does not take any action, the state has violated its obligations
by acquiescence”. In other words, private acts can constitute “collusion” in the crime of state torture.
In addition, Professor Andrew Clapham also pointed out the defects of the jurisdictional limitations of
the <UNCAT> from the perspective of the overall interests of mankind, and said categorically: “(l) do
not believe that the drafters intended to draw a clear line between torture as a crime of state action
and torture as a prohibited act for all” [11].

All of us, including the author, recognize that the purpose of <UNCAT> is to protect human dignity
and safeguard human physical rights. However, this does not mean that this paper agrees with schol-
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ars’ interpretation beyond the range of legal framework based on legal purposes, or violating the prin-
ciple of rule of law.

(3) Practice Theory: the legislative practice of various countries provides a realistic basis for extend-
ing the crime of torture to private acts

From the perspective of philosophy, the scientificity of a proposition lies not in its logical self-con-
sistency, but in its practical effect. Scholars who hold the “Practice Theory” demonstrate that “expand-
ing the scope of application of the crime of torture” is reasonable in practice from the perspective of
international and domestic legislative practice.

In the international dimension, they pointed out that as the universal declaration of human rights
against torture, the <UNCAT> has provided guidance for the legislative practice of countries against
torture. After the <UNCAT>, the <European Convention on Human Rights> (UCHR), the <American Con-
vention on Human Rights (ACHR) and the <ASEAN Convention on Human Rights> have all prohibited
acts of torture, even the <Rome Statute> includes torture as an element of “crime against humanity” or
“war crime” in international criminal law. The emergence of numerous international treaties indicates
that “protecting human dignity and prohibiting torture” has become a consensus in the international
community.

In the dimension of domestic legislation, scholars have provided detailed arguments to prove that
there is a practical basis for expanding the scope of application of the crime of torture. For example,
Professor Chean W.L. pointed out: “the laws of India, Malaysia, Singapore and other countries extend
the prohibition of torture to any ordinary person” [12]. Professor Ginevra Le Moli pointed out: “Brazil,
Honduras, Mexico, Argentina, Italy and other countries have all eliminated the requirement of public
officials or other officials to participate in the process of torture by expanding the full privatization of
torture crimes in their domestic legal systems”[10].

Criticism of three theories

Itis undeniable that the direct purpose of the criminal law is to punish crimes and protect the rights
of victims. As Ma Rongchun said: “The substantive rationality of Criminal Law refers to the criminal law
practice seeking the purpose of criminal law in embodying the value of maintenance, confirmation or
coordination... Any proposition of criminal law and even the position of criminal law named “doctrine”
should seek support from the rule of law and human rights...The ‘social responsiveness’ of criminal law
makes the two criminal law values of protecting human rights and protecting society present an un-
precedented positive color” [13]. Scholars demonstrate the rationality of “crime of torture extends to
private act” from the dimension of substantive rationality, aiming to promote the protection of human
rights, which is commendable. But this romantic reasoning ignores the premise of realizing the legal
purpose- Respect the law!

(1) Criticism of “Development Theory”

Scholars who hold the “development theory” believe that the law is constantly developing. For ex-
ample, Novak, E'milie Pottle and other scholars cited numerous norms of international law to illustrate
the rationality of “extending torture to private acts”. However, it is undeniable that all current official
international law documents on the crime of torture clearly stipulate that the official identity of the
actor is a constituent element of the crime of torture. Even Novak and E’'milie Pottle admitted that
“the link between the abuser and the public or officials” is “one of the three pillars of the international
prohibition of torture” [14]. The crime of torture is an international crime. The determination of this
crime must be in strict accordance with the existing norms of international law, or it will violate the
basic principle of “nulla poena sine lege”.

(2) Criticism on the “Purpose Theory”

The rule of law is developed from outside to inside - society is controlled by law, and law has ex-
ternal formality. The systematization and scientization of legal rules based on rational control and the
formalization of the process of law making and application can provide stable expectations for people’s
behavior. Therefore, in order to ensure stability, the law is often an abstract concept or rule far away
from specific things, so as to avoid arbitrary control of the law and make the law fall into nihilism. In
short, the rule of law is the formal rule of law. Any interpretation of law can’t go beyond the original
legal framework. As Beccaria pointed out in <Dei Delitti E Delle Pene>: “the spirit of law needs to be
explored, and there is no more dangerous axiom than this” [15]. Whether it is domestic law or interna-
tional law, crime can’t be arbitrarily identified in theory, but must be measured according to the provi-
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sions of international conventions, and must have the basis of international law. Therefore, the basic
principle of “nulla poena sine lege” is equally applicable to the crime of torture, whether it is domestic
law or international law.

(3) Criticism of “Practice Theory”

As pointed out above, any criminal justice practice must strictly follow the general principle of “nulla
poena sine lege”, which is not only the internal requirement of the principle of rule of law, but also the
fundamental guarantee of human rights protection.

In the international dimension, the judicial practice of the crime of torture can be traced back to
the “crime against humanity” in the <Charter of the International Criminal Tribunal for the former
Yugoslavia>. For example, in the Freddy case, the trial chamber stated that “the definition of torture
contained in Article 1 of the <UNCAT> reflects the content of customary international law and is there-
fore applicable for the purposes of the jurisdiction of the International Criminal Court over war crimes
and crimes against humanity” [16]. However, the court has broadly interpreted the requirements of
the <UNCAT>. According to the treaty requirements, prohibited acts should be performed with the
participation of public officials or other persons in an official capacity or with their instigation, consent
or acquiescence. The court stressed that “at least one of the persons involved in the process of torture
must be a public official, or at least must act in a non-private capacity, like, as a de-facto organ of a state
or any other entity with authority to act.” [16]. Even in the later Kunarak case, the trial chamber held
that “torture includes the intentional infliction of serious suffering for a specific purpose, so relying on
two of the three pillars of the definition of the <UNCAT>, the third element is not required to define
torture as a war crime or a crime against humanity, that is, torture is committed by a public official or
a person in an official capacity or participation... This requirement has nothing to do with international
criminal law and is therefore not an essential element in the definition of torture under international
humanitarian law” [17]. However, the appeals chamber recognized the judgment of the trial chamber
on Freddy, and still recognized that “at least one of the persons claiming to participate in the torture
proceedings must be a public official or, in any case, at least a person acting in a non-private capacity”.
It can be seen from this that the legislation and judicial practice in the field of international criminal law
have not jumped out of the scope of <UNCAT>.

In the field of domestic law, Professor Ginevra Le Moli made statistics that “the perpetrator of the
crime of torture must have an official identity” is still the mainstream discourse in the legislative prac-
tice of various countries [10]. In other words, the legislative practice of sovereign states is not enough
to prove the legitimacy of the “practice theory” that “the crime of torture extends to private acts”. In
addition, it should be noted that the crime of torture, as an international crime, its legal source is inter-
national treaties, customary international law or general legal principles. The specific norms in national
legislation can’t be used as its legal source, which means that domestic legislative practice only has
reference value, not effectiveness value.

Conclusion

“The legal dogmatic does not advocate criticizing the law, but devotes itself to the interpretation of
the law. Through the interpretation of the law, the law can be easily understood, and even the loopholes
in the law can be filled within a certain limit. The study of legal dogmatic has not made researchers lose
their initiative and become slaves of the law, but offers another way to make the law more perfect”
[18]. The legal dogmatic includes interpretation in a narrow sense, but it is not limited to interpreta-
tion. On the premise of respecting the law, it makes the law meet the needs of social development and
avoids the inherent lag defects of the law through interpretation within the range of words.

Why “official identity” is stipulated in the <UNCAT> in the crime of torture?

Whether it is the <UNCAT>, <ICCPR>, <EUPR> or the <Geneva Conventions>, any international trea-
ty on the crime of torture clearly stipulates “the official identity of the actor”. Therefore, the qualifica-
tion element of the official identity of the actor has also become one of the three pillars of the crime
of torture. International scholars generally hold a negative attitude towards the judgment of the Brit-
ish Supreme Court, and believe that the court “in order to maintain the stability of the rules (official
identity) so that acts of torture that seriously infringe on human rights are not punished by law”[19]
is a misinterpretation of the rule of law. Scholars all acknowledge that the purpose of the <UNCAT> is
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to prohibit torture and protect human rights. Since its purpose is to protect human rights, why should
legislators add the restrictive element of “official status” when defining the crime of torture? Except
that Professor E’'milie Pottle talked about this issue in a negative position, few people mentioned it.
Professor E’'milie Pottle believes that the <UNCAT> is the result of long-term negotiations among coun-
tries and is a pragmatic compromise. Because the provision of “acting in an official capacity” is vague
enough and associating with the official can make the crime of torture “mobility diversity” — transform-
ing ordinary criminal crimes into international crimes, and the offenders can escape criticism under the
protection of national sovereignty.

The author believes that this view is biased. In essence, international treaties are the transfer of na-
tional sovereignty. In fact, the international community is still an “anarchic state of fighting for its own
interests” [20]. Therefore, the process of creating the statute must be a process of compromise. How-
ever, it is worth noting that since the <UNCAT> puts officials of sovereign states at risk of international
punishment, why should the international community still create and sign the <UNCAT>? Bassiouni
gave us the answer — “because the immortal human value is recognized by all human kinds” [20]! Since
torture is against human reason, why does the international community add the restrictive element
that “the perpetrator must have an official identity” when defining “torture”? The author believes that
the theoretical basis of this provision is “collective evil is greater than individual evil”.

From Aristotle’s time to nowadays, philosophers, behaviorists, sociologists and other scholars all
believe that human nature has a tendency to harm others (or to surpass others) [21]. When individual
behavior turns into collective behavior, can human nature be improved? The answer is not only nega-
tive, but also pessimistic. “The consequences of collective deviant acts are often several times the sum
of the consequences of individual acts in the collective, which has been confirmed by the barbarity
and cruelty of genocide and crimes against humanity. Driven by instinct, people are sometimes mean.
However, if social control measures are weakened or ineffective, these instincts will play a worse role
in collective behavior. At this time, the worst primitive instincts will become explicit and lead to de-
structive consequences” [20]. However, it should be noted that the way of demonstrating sovereignty
by social contract originated from Hobbes led to the neutrality of the state and the technicalization of
politics until Hegel finally separated the state from the civil society, and both the state and sovereignty
lost their ontological status in politics. How can the artificial virtual political community achieve col-
lective evil? On the basis of “control theory”, Roxin put forward the theory of “criminal domination es-
tablished by using organized power institutions” [22]. Professor Roxin pointed out: “the establishment
of organizational domination needs to meet three conditions: first, order the perpetrators to use the
authority to issue orders; second, the authority they use is in violation of the law; third, the members
of the organization who directly commit crimes are replaceable” [22]. In Roxin’s theory, the state can
operate on its own like a machine, and the controller is the person who pulls the “trigger”. The funda-
mental reason why the evil of the state or the collective is greater than the evil of the individual is that
it “grasps an inherent lethal force” [23], and the members of this inherent lethal force are endless. In
addition, the crimes regarded as international crimes are all “endangering the interests of the inter-
national community, threatening human peace and security, and shaking the conscience of mankind”
[20]. However, private torture acts do not have this characteristic. Even torture itself “must be related
to the background factors of violence before it can be regarded as an international crime” [5]. In other
words, the crime of torture must be associated with official status to have “enough” social harmful-
ness. Therefore, the <UNCAT> stipulates that the perpetrators of the crime of torture must have an
“official identity” not to limit their role in protecting human rights, but to provide protection for the
victims of torture when they are unable to seek judicial justice in their own country by defining acts of
torture as international crimes.

Understanding “official identity” from the perspective of historical jurisprudence

“Acting in an official capacity” in Article 1 of the <UNCAT> is the identity element of the perpetrators
of the crime of torture. The British Supreme Court held that: “Acting in an official capacity means that
the perpetrator exercises similar government functions against civilians in times of peace or war” [1]. A
person acting in an official capacity includes “a person who acts for or on behalf of the organization or
institution in an area controlled by the organization or institution in a capacity other than a private or
personal capacity and who has committed relevant acts, a function normally exercised by the govern-
ment against its civilians. In addition, it includes any such person acting in times of peace or in situa-
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tions of armed conflict” [1]. As we know from the history, the political organizations and their leaders
played an important role in preserving the nationhood of a state [24]. The judicial interpretation of
the British Supreme Court covers almost all the thinking about “official identity”. The court’s interpre-
tation distinguishes between “governmental functions” and “purely military activities”. By examining
whether a political entity has established a sufficient degree of control, authority and organization, it is
determined whether the political entity has become an official or quasi-official authority, rather than
a purely military group.

Through the analysis of the judgment, the key to judge whether the actor has “official identity” is
whether he can “exercise government functions”, and the key to understand the abstract concept of
“exercise government functions” is to grasp the concept of “government functions”. This paper holds
that the fundamental way to exercise government functions is to “occupy the land, then control the
land space, and determine the order on the land”.

Since Hobbes and Locke, the theory of the combination of government, state and sovereignty has
become an important ontological content of political science. “Land is connected with legal rights be-
cause it carries the rules and fields of human common life” [25], and in the original action of occupying
as the basis of legal power, the government and the state have laid the foundation of legal power in
both inward and outward aspects: “Inward, that is to say, within the occupying group, the possession
relationship and property relationship connected with the initial division and determination of land can
be created; outward, the occupying group is often opposed to other forces that seize and occupy land”
[25]. The sovereign state in today’s society is a “legal Empire” with ruling power built by laws. Officials
are just the executors of the law, and the law is “to distinguish our laws on the ground” [25] — In other
words, law is the standard to divide and locate the foundation and ground of the land in a specific way,
and the basic structure of the resulting political, economic and religious order — “All property rights and
legal rights are determined by the land, which originates from the initial acquisition of the land of the
whole earth. Kant pointed out that the original acquisition is nothing but land” [25]. In short, govern-
ment officials are the executors of the land and the legal order on the land. This means that the most
fundamental premise for the exercise of government functions is to obtain the mother of legal power
- land, that is, the rule is the rule over the land first, and then the rule over the residents on the land.
In the case of Mrs. Reeves Taylor, whether the “NPFL” led by Mrs. Reeves Taylor and Charles Taylor has
completed the land occupation. The answer is obviously yes. Charles Taylor was the president of Libya
from 1997 to 2003. Even though Libya has been in civil war since 1991, it is undeniable that Charles
Taylor still controls most of the territory of Libya, and Mrs. Reeves Taylor is a senior member of NPFL. In
other words, Taylor and his wife have the power basis to exercise government functions.

It may be pointed out that having the premise of exercising government functions does not mean
that government functions can be exercised, so whether NPFL can exercise government functions as
a military organization is still in doubt. As pointed out above, the premise of exercising government
functions is to occupy land, but NPFL has not been internationally recognized. Whether it has legal
government qualification is also the focus of debate between the British Supreme Court [1] and the
international legal community [6]. Through the analysis of the content of the debate, it can be seen
that the debaters all understand “occupation, government and constitution” from the standpoint of
positivist law, but few scholars interpret these concepts from the standpoint of historical law.

From the perspective of legal history, excluding those acts of violence that quickly self-destruct, oc-
cupation can be divided into two types: one is the occupation inherent in the overall order of existing
international law; The other is to break away from the existing space order and establish a new law in
the overall space field of the existing neighboring countries. “Every occupation is always accompanied
by territorial change... It is a process of building a new law” [25], positivist jurists — jurists of construc-
tive law and statutory law - tend to believe that only the existing order and process inherent in the
established order, that’s to say, only in the established and stable field, especially the system with na-
tional legitimacy (the first form of occupation), can they enter their research and investigation field of
vision. They are willing to regard the process of constructing order as an illegal problem and reject it.
They found that it made sense to attribute all questions of legitimacy to the constitution or to the will
of the country considered to have personality. However, when it comes to what is the origin of the con-
stitution or what is the origin of the state, positivist law can’t answer the legal rights of the Constitution
and the source of the government. However, when we examine the constitution, the government and



MEXIYHAPOJHOE ITPABO U CPABHUTEJ/IbBHOE IPABOBEJJEHUE / HAYYHBIE TPYJbl «91JIET». Ne 1. 2026 61

the country from the perspective of historical law and political law, we can clearly realize that “the con-
stitution is a specific way of life that is automatically given together with each existing political entity”
[25], is the basis for absolute constitution, formulating constitutional laws and exercising government
functions. And the formulation of absolute constitution (constitutional power) is accompanied by land
occupation at the same time. Therefore, both methods of occupation reflect the unity of legal power
and occupation. In this sense, NPFL also has the legal power to exercise government functions, that is,
Mrs. Reeves Taylor has official identity.

Derivative value: maintaining the formal value of <UNCAT> and solving practical problems

Why does this article adopt a more moderate and even conservative way to explain the “crime of
torture” in the eyes of most scholars? This article holds that the purpose of <UNCAT> is not to suppress
torture itself, but to respond to the widespread and systematic torture in Latin America and other parts
of the world [26]. As a human rights treaty, <UNCAT> not only has the function of protecting human
rights, but also has its own independent normative value — “in judicial activities, the only criterion to
distinguish between crime and non-crime is whether the act conforms to the provisions of the criminal
law, that is, whether the act has criminal illegality. Therefore, in judicial activities, when there is a con-
flict between substantive rationality and formal rationality, | think we should choose formal rationality
and give up substantive rationality. Only in this way can we uphold the independent value of abiding by
the law and realize social justice through the law” [27].

In order to understand the basic principles of UNCAT, we need to review the broader background
of the 1970s. <UNCAT> is the product of Amnesty International’s long-standing campaign against the
so-called “torture crisis” and torture of political prisoners [28]. This campaign has greatly affected the
international community, so that the General Assembly adopted resolution 3452 on December 9,1975-
The resolution included the <Declaration on the Protection of All Persons from Torture and Other Cruel,
Inhuman and Degrading Treatment>, which also laid the foundation for the <UNCAT>. Both the Brit-
ish Supreme Court and positivist jurists in the international community believe that “other entities
exercising effective powers (contents of the declaration)” should be understood as entities similar to
countries, and such entities should be recognized by all members of the United Nations. Therefore,
according to the preamble of the UNCAT, “the purpose of the UNCAT is to make the fight against tor-
ture more effective around the world. The drafters can achieve this goal in two ways: The first is that
the State Party criminalizes acts of torture committed in its domestic law by public officials or persons
acting in an official capacity or with their consent; The second is to establish its jurisdiction (quasi uni-
versal jurisdiction) [19] over any suspected crime of torture within the national jurisdiction.” Undoubt-
edly, the strict interpretation of the UNCAT first upholds the principle of the rule of law. Secondly, the
strict interpretation of the UNCAT also urges the State Party to actively carry out domestic legislation to
protect human rights, which can objectively promote the development of domestic and international
legal capacity.

It should be noted that there is no tension between the independent normative value of UNCAT
and legal dogma, and the provisions of “as a guideline for all States and other entities exercising effec-
tive power” in the < Declaration on the Protection of All Persons from Torture and Other Cruel, Inhu-
man and Degrading Treatment> provides a reasonable basis for the legal dogma interpretation of this
article. When explaining this provision of the declaration, Professor Rodly pointed out: “the concept
of public officials used in the declaration in the definition of torture is designed to go beyond state of-
ficials, including officials of other political entities that can effectively control the civilian population”
[29, p. 30]. Professor Rodly did not understand the definition of torture in the declaration from the
standpoint of empirical law, but explained “official identity” from the perspective of historical law and
political law. This paper holds that Professor Rodly’s explanation is not only reasonable in theory, but
also of practical significance. For example, although China’s Taiwan, Hong Kong and Macao regions
do not have national qualifications — they have not been recognized as countries by the United Na-
tions - under China’s “one country, two systems” policy, no country or individual can deny that they all
participate in international practice as “Hong Kong of China”, “Taiwan of China” and “Macao of China”
and can also independently exercise government functions within their jurisdiction. In addition, the
international community can’t deny that Palestine [30] and Cyprus can exercise government functions
within their jurisdiction.
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With the deepening of the concept of human rights, torture is prohibited in international human
rights law, international humanitarian law, international criminal law and even domestic law, which
reflects the rational consciousness in the world, but it does not mean that legal interpretation can go
beyond the principle of legal certainty. Maintaining the stability of legal provisions not only makes it
possible to follow the method of legal governance, but also makes the means of pursuing justice follow
formal justice — a more effective way. Taking legal texts as the starting point, legal dogmatic creates
legal concepts, enriches the form of law, and expands the scope of law. It includes interpretation in a
narrow sense, but is not limited to interpretation. By summarizing the logical analysis of legal concepts
into a system, it not only realizes the advancement of legal norms with the times, but also acts on the
verification of judicial decisions, so as to promote people’s inner obedience to the law. In addition,
“what is law depends on what is the standard of legitimacy, which is multidimensional” [31]. Therefore,
the study of law is rooted in the law, but it cannot be limited to the law. Instead, it must go deep into
the political, social, historical, economic and other fields to explore the potential meaning of the legal
text, and meet the requirements of social progress on the premise of maintaining normative stability
through doctrinal interpretation.
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NPABOBbLIE JOTMATUYECKUE CYKAEHUA O
«MPECTYNJIEHUN C NPUMEHEHUEM NbITOK»

AHHOTauuA

B nene P. npotns Pue3a Teinopa BepxoBHbIi cya BennkobpuTaHMmM noctaHoBu, yto Pues Teit-
nop He obnagan «oPpuUNaNbHON NAEHTUYHOCTBIO», HEOBXOAUMOW ANA KBaAnpUKauMn ero AencTemii
Kak npectynaeHua 8 ¢opme NbITOK, YTO BbI3BA/I0 3HAUUTENbHbIE ANCKYCCUM B MEXAYHAPOAHOM CO-
obuwecTse. [lJaHHOe pelleHne NPOAEMOHCTPUPOBAJO CNOXKHOCTb MPUMEHEHMA MEXAYHAPOAHOrOo yro-
JIOBHOTO NpaBa K UHAUBUAYANIbHbIM AeATEeNsAM, AENCTBYOWMM BHE POPMabHbIX FOCYAAPCTBEHHbIX
CTPYKTYpP, U NOCTaBWUA0 Noa comHeHne 3PpPeKTUBHOCTb CYLLECTBYIOWNX MEXAaHM3MOB MPUB/IEYEHUA K
OTBETCTBEHHOCTW 3a MbITKU. [OCNOACTBYIOWNIA ANCKYPC B chepe MeKAyHApPOAHOro Yro/IoBHOrO npasa
CK/IOHAETCA K NoAAEPKKE pagMKabHOMO NOAX0Aa «4AaCTHOMO NPECTYNAEHMA NPOTMB MbITOK», KOTOPbIN
No3BOJIAET paccmMaTpmMBaTb AENCTBMA MHAMBUAA KaK CAMOCTOATE/IbHOE NPEeCTynaeHne, He3aBUCUMO OT
ero opuumManbHOM No3nLMK. Takon Noaxos TeopeTUYeckn obecneynBaeT BOSMOXKHOCTb NPUB/IEYEHMUA
PuB3a Teliiopa K OTBETCTBEHHOCTU M peannsaumnm NpMHLUMNa yroloBHOIo NpaBocyans A4Na nocTpaaas-
LWMX, O4HAKO Ha NPaKTMKe OH CO34a€eT Cepbe3Hble BbI30BbI A1 NPABOBOM ONpeAeneHHOCTH, HapyLaeT
dopmanbHble CTaHAAPTbl BEPXOBEHCTBA 3aKOHA U CTaBUT MoJ COMHEHWe CTabuabHOCTb CYLLECTBYHO-
e npaBoBOW cUCTEMbI. B AaHHOM KOHTEKCTe npeacTaBaseTca uenecoobpasHbiM paccmMaTpuBaThb
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KOHLENUMIo «0pULManbHON MAEHTUYHOCTU» B PamKax MPECTYNieHUs NbITKX Yepes Npu3my npasoBoi
[OTMaTUKK, YCTaHaBAMBAA Pa3yMHble M 060CHOBAHHbIE rPaHULbI chepbl NPUMEHEHMA AAHHOTO npe-
cTynaeHus. TonbKo npu cobatofeHnn 4encTBYOLWMX NPAaBOBbLIX PAMOK, BKOYas NoaoKeHUA KoHBeH-
unn OOH NpoTUB NbITOK, BO3MOXKHO AOCTUXKeHWe BanaHca mexay GOpMaNbHbIM U CoAeprKaTeIbHbIM
M3MepeHnem yroNoBHOro NpaBocyams, obecneynBaroLwMm CNpaBea/IMBoe NPMBAEYEHUNE K OTBETCTBEH-
HOCTM 6e3 HapyleHWA GyHOAAMEHTANbHbIX MPUHLMNOB NPaBa M BEPXOBEHCTBA 3aKOHa.

KntoueBble c/10Ba: NbITKa, 0dMLMaNbHAA UAEHTMYHOCTb, NPaBOBasA AOrMaTUKa, YroJ0BHOE NpPaBo-
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«A3ANTAY/IAPAbI KONAAHA OTbIPbIN }XACANIFAH KbIZIMbIC»
TYPAJIbI KYKbIKTbIK AOrMATUKANbIK NAABIMAAY/IAP

AHpaTna

R. v. Reeves Taylor iciHae ¥nbibputaHua Horfapfbl CoTbl Reeves Taylor-gblH, apeKkeTTepiH asanTay
Oen capanay yWiH KarkeTTi «pecMmn COMKECTIK» KOK Aen wewTi, 6y xanblKapanblK KOFaMaacTbliKTa
eneyni nikiptanac TyabipAabl. byn wewim XanbiKapanblK KbIZIMbICTbIK KYKbIKTbl PECMU MeMIEeKeTTIK
KYpbl/ibIMAapAaH TbIC XXYMbIC ICTENTIH XeKe Ty/Ifanapfa KoNAaHyablH KypaeniniriH KepceTTi »KaHe a3an-
Tay YLWIiH »KayanKepwinikTiH, KONAaHbICTafbl TETIKTEPIHIH, TMIMAINIriHEe KYMaH KenTipAai. Xanblkapanbik,
KbIIMbICTbBIK KYKbIKTafbl 6acbiM MiKipTanac KeKe Ty/AfaHblH, dpeKeTTepiH 0NapAblH, PECMU NayasbiMbl-
Ha KapamacTaH 6eneK KblIMbIC Aen caHayfa MyMKIHAIK 6epeTiH «asanTayfa Kapcbl KEKe KblIMbIC»
paguKanapl TaciniH Konganabl. byn Tacin, Teopuanbik TypsblaaH Reeves Taylor-apl Kayankepuinikke
TapTyfa KoHe XoabipneHywinep ywiH KbIJIMbICTbIK S4iNETTINIKTI Ky3ere acbipyabl KamMTamMachbI3 eTyre
MYMKIHAIK 6epreHimeH, ic »Ky3iHAE KYKbIKTbIK CEHIMAINIKKe eneyni KUbIHAbIKTap Tyfbi3adbl, KYKbIK
yCTeMAiriHiH, pecMn TananTapbliH Oy3aabl KaHe KONAAHbICTaFbl KYKbIKTbIK KYWEHIH, TYPaKTbINbIFbIHA
KYMaH KenTipeai. OcblfaH 6ainaHbICTbl, a3anTay KbIJIMbICbIHAAFbI «PECMM CIMKECTIK» YFbIMbIH
KYKbIKTbIK, 4OrMa TYPFbICbIHAaH KapacTblpbin, OCbl KbIJIMbICTbIH, aYKbIMbl YLUiH aKblJIFa KOHbIMAbI XaHe
HerisgenreH weKapanapgbl 6enriney opbiHAbl 60bIN KepiHedi. TeK KONAAHbICTaFbl 3aHHAMANbIK, Ha-
3aHbl, COHbIH, iWiHAe B¥Y¥ A3anTayfa KapcCbl KOHBEHLUMACBIHbIH, epexenepiH KypmeTTey apKblibl faHa
KbIJIMbICTbIK COT TOpeNiriHiH, opmanbabl }KaHe MasMyHAbIK e/llemaepi apacbiHAa Tene-TeH4iKKe Kon
XeTKisyre 6onaapl, 6yN KYKbIKTbIH, HEri3ri KaruaaTTapbl MEH 3aH ycTemairiH 6y36ai agin Kyganaygbl
KaMTamacbi3 eTes,.
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