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Abstract

This article undertakes a comprehensive examination of the procedural regulation and practical
implementationofthe criminaldefensefunction. Employing descriptiveand comparative methodologies,
the author rigorously analyzes relevant legislative acts, scholarly legal and academic literature, and
the diverse perspectives of legal experts. The study identifies the critical importance of ensuring the
right to defense for suspects, accused persons, and defendants. It emphasizes that their procedural
rights must be intrinsically linked with the corresponding obligations of the inquirer, investigator,
prosecutor, and court to facilitate the effective exercise of these rights. The article conceptualizes the
guarantee of the right to defense for suspects, accused persons, and defendants as a cohesive body
of procedural rights. These rights empower individuals to defend themselves against charges, either
personally or through the assistance of a defense lawyer. The research highlights the crucial obligation
to clearly explain these rights to individuals and to implement measures that provide them with a
genuine opportunity to utilize all legally stipulated means and methods to mount an effective defense
against the charges leveled against them. This obligation is explored as a fundamental guarantee within
our criminal procedural legislation. Finally, the concluding section of the article offers scientific and
theoretical proposals aimed at enhancing the provision of the right to defense in criminal proceedings,

alongside practical considerations for improving current legal practice.
Keywords: criminal process, defense function, defense lawyer, attorney, suspect, accused,

defendant.

Introduction

Significant reforms are underway to align judi-
cial and investigative practices with international
standards. These changes are crucial for uncondi-
tionally safeguarding the rights and freedoms of
individuals within criminal procedural relations.
This commitment is notably articulated as the
86th objective of the “Uzbekistan — 2030” Strat-
egy, which was approved by Presidential Decree
No. PF-158 on September 12, 2023. This objective
specifically aims to “Increase the level of access
to justice by strengthening the independence
of the judiciary and ensuring transparency in its
activities”™.

Article 29 of the Constitution of the Republic
of Uzbekistan stipulates that “Everyone is guaran-
teed the right to qualified legal assistance. Legal

! Decree of the President of the Republic of Uzbekistan No. PF-158
dated September 12, 2023 “On the Uzbekistan — 2030 Strategy”.
URL: https://lex.uz/ru/docs/6600413 (accessed: 04.06.2025).

assistance is provided at the expense of the state
in cases stipulated by law. Every person has the
right to use the assistance of a lawyer of their
choice at any stage of the criminal process, and in
case of detention, from the moment their right to
freedom of movement is practically restricted”?.
These specific legal norms affirm that the de-
fense function is one of the main functions of the
criminal process. Its subjects include suspects,
accused persons, defendants, defense lawyers,
public defenders, civil defendants, and their rep-
resentatives. In our opinion, the right to defense
in criminal proceedings must be unconditionally
ensured. Ensuring this right is an obligation of
the state and is considered a crucial condition for
fair justice.

According to Article 2 of the Criminal Proce-
dure Code of the Republic of Uzbekistan, the ob-
jectives of the criminal process include not only

2 Constitution of the Republic of Uzbekistan. — Tashkent, 2023. URL:
https://lex.uz/docs/6445145 (accessed: 04.06.2025).
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the swift and full disclosure of crimes, the identi-
fication and exposure of culprits, and the proper
application of laws, but also the fair punishment
of every person who has committed a crime and
ensuring that no innocent person is subjected to
liability or unjustly tried. “Stemming from this
objective of the criminal process, one of the im-
portant directions of criminal procedural activity
is the protection of the rights and legitimate in-
terests of persons involved in the commission of
a crime” [1].

Our current legislation has introduced a num-
ber of amendments and additions aimed at liber-
alizing the judicial and legal system and further
strengthening the independence of the advocacy,
which is the most important component of en-
suring human rights protection. This includes en-
suring equality of rights between the prosecution
and defense in criminal proceedings, the intro-
duction of the concept of a witness's lawyer into
legislation, and strengthening the lawyer's rights
to collect and present evidence, obtain copies of
relevant materials and documents in the case or
record information contained therein in another
form, meet confidentially with the person under
defense without restriction on the number and
duration of meetings, without the permission of
state bodies and officials responsible for crimi-
nal proceedings. Furthermore, the payment of
legal assistance expenses to lawyers participat-
ing in criminal cases on an appointment basis
by law enforcement agencies, at the expense of
the state, has been legally enshrined [2]. This has
created a foundation for the effective functioning
of the constitutional norm guaranteeing citizens
the right to receive qualified legal assistance at
any stage of the judicial process. It is notewor-
thy that, in accordance with this law, the defense
lawyer is granted the right to provide qualified
legal assistance at any stage of the criminal pro-
cess, completely independent of state bodies and
officials responsible for conducting the criminal
case.

Furthermore, legislative amendments have
eliminated norms that previously mandated de-
fense lawyers to obtain written authorization from
law enforcement agencies for participation in a
case and to secure permission for meetings with
their clients. Currently, a lawyer's certificate and
a warrant issued by the bar association suffice for
these purposes. It is imperative to acknowledge
the legislative establishment of liability for any ac-
tions aimed at obstructing a lawyer's professional
activity or influencing their position vis-a-vis their
client.

Notably, a significant proportion of the amend-
ments and additions introduced to the Criminal
Procedure Code (CPC) in recent years have spe-
cifically focused on enhancing the right to de-

fense!. These changes have aligned the national
legislation with the most advanced international
legal standards, facilitating the implementation of
“Miranda” and “Habeas Corpus Act” principles.
Concurrently, the requirements for engaging in
advocacy have undergone substantial modifica-
tions. Extensive reforms were introduced through
the Law of the Republic of Uzbekistan dated De-
cember 31, 2008, “On Amendments and Addi-
tions to Certain Legislative Acts of the Republic
of Uzbekistan in connection with the Improve-
ment of the Advocacy Institute” [3]. This specific
law redefined the legal status of lawyers, grant-
ing them the authority to meet with their clients
an unlimited number of times and for unlimited
duration, without the permission of any official.
Furthermore, it empowered them to collect and
present information usable as evidence in accor-
dance with Article 87, Part 2 of the CPC.

Despite these advancements, a primary chal-
lenge in the implementation of the defense func-
tion remains the effective exercise of the powers
granted to defense lawyers by law. This article
aims to analyze the legal framework governing
the right to defense in criminal proceedings in
Uzbekistan, examine the practical implementa-
tion of defense lawyers' powers, identify existing
problems and conflicts in law enforcement prac-
tice, and propose ways to enhance the effective-
ness of the defense function.

Materials and Methods

The materials for this study comprise a com-
prehensive range of normative legal acts of the
Republic of Uzbekistan that define the legal status
and scope of activity of defense lawyers in crimi-
nal proceedings. The primary sources include
the Constitution of the Republic of Uzbekistan,
the Criminal Procedure Code of the Republic of
Uzbekistan, the Law “On Advocacy” dated De-
cember 27, 1996, the Law “On Guarantees of Ad-
vocacy Activities and Social Protection of Advo-
cates” dated December 25, 1998, and the Law of
the Republic of Uzbekistan dated December 31,
2008, “On Amendments and Additions to Certain
Legislative Acts of the Republic of Uzbekistan in
connection with the Improvement of the Advoca-
cy Institute”. The analysis also incorporates Presi-
dential Decree No. PF-158 approving the “Uzbeki-
stan — 2030” Strategy? [1].

The doctrinal basis of the research includes
scientific publications and academic works ad-

1 Criminal Procedure Code of the Republic of Uzbekistan approved
by the Law of the RU of 22. 09.94 Ne 2013-XIl Entered into force from
1 April 1995. URL: https://www.vertic.org/media/National%20Leg-
islation/Uzbekistan/UZ_Criminal_Procedure_Code.pdf (accessed:
04.06.2025).

2 Decree of the President of the Republic of Uzbekistan No. PF-158
dated September 12, 2023 “On the Uzbekistan — 2030 Strategy”.
URL: https://lex.uz/ru/docs/6600413 (accessed: 04.06.2025).
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dressing the concept and essence of the defense
function in criminal proceedings. Key scholarly
contributions analyzed include the works of Z.
Zinatulinn, Kalinkovskiy K.B. and V.D. Adamenko,
A.M. Larin, Yu.l. Stetsovskiy, and LV. Makarov,
which provide theoretical foundations for under-
standing the nature and timing of the defense
function.

The empirical base of the study consists of sur-
vey results conducted among investigators and
lawyers regarding conflicts during investigative
actions, as well as original survey data collected
by the author from one hundred lawyers concern-
ing the moment of their entry into cases involving
detained suspects. Additionally, the study draws
upon Resolution No. 17 of the Plenum of the Su-
preme Court of the Republic of Uzbekistan dated
December 19, 2003, “On Judicial Practice Con-
cerning the Application of Laws on Ensuring the
Right to Defense for Suspects and Accused Per-
sons”, and comparative research data from Rus-
sian scholars O.l. Tsokolova and A.N. Reznikov.

The methodological framework of the work is
based on a combination of general scientific and
special legal methods. The formal-legal method
was used to interpret the content of legal norms
defining the rights, duties, and guarantees of de-
fense lawyers, as well as the procedural mecha-
nisms for their implementation. The historical-
legal method allowed for the examination of
the evolution of legal regulation from 1999 to
the present, tracing the progressive expansion
of defense lawyers' rights and the reduction of
barriers to their participation. The comparative-
legal method was employed to contrast different
scholarly views on the defense function and to
contextualize Uzbek practice within broader post-
Soviet legal developments. A systemic analysis
was conducted to identify conflicts and gaps in
legislation and law enforcement practice, particu-
larly regarding the timing of defense lawyer entry
and the handling of waiver situations. Finally, the
sociological method (surveys) was used to gather
empirical data on actual law enforcement prac-
tices and practitioner perspectives.

Results and Discussion

1. The Legal Status and Powers of the Defense
Lawyer

A defense lawyer is a person authorized to ex-
ercise the protection of the rights and legitimate
interests of suspects, accused persons, and de-
fendants in the manner prescribed by law, and
to provide them with necessary legal assistance
[2]. A defense lawyer is allowed to participate in
the case at any stage of the criminal process, and
in the case of detention, from the moment the
person's right to freedom of movement is prac-

tically restricted. Even close relatives of the sus-
pect may be allowed to participate as a defense
lawyer alongside the advocate, upon the petition
of the suspect, accused person, or defendant, by
a decision of the inquirer, investigator, or a court
ruling.

With the entry into force of the Criminal Proce-
dure Code of the Republic of Uzbekistan, and the
Laws “On Advocacy” dated December 27, 1996,
and “On Guarantees of Advocacy Activities and
Social Protection of Advocates” dated December
25, 1998, the defense side gained broad powers
from the earliest stages of the investigation. For
instance, in accordance with Article 53, Part 1,
and Article 87, Part 2 of the CPC, the defense law-
yer is granted the right to collect and present in-
formation that can be used as evidence. Further-
more, pursuant to Article 69 of the CPC, they are
given the right to involve a specialist in the man-
ner prescribed by law. Additionally, according to
Article 111, Part 2, Clause 2, and Article 487, Part
2, Clause 8 of the CPC, testimonies given by the
suspect or accused during pre-trial proceedings
without the participation of a defense lawyer, in-
cluding cases where they waived their right to a
defense lawyer, shall be recognized as inadmis-
sible evidence (a serious violation of the criminal
procedural law) if these testimonies are not con-
firmed by the suspect or accused in court [3].

Therefore, the defense lawyer is considered
the main subject exercising the defense function,
as this role is typically carried out by advocates
whose primary profession is providing legal assis-
tance [4, p. 8]. A defense lawyer is permitted to
participate in the case from the moment an ac-
cusation is declared against a citizen, or from the
moment a decision recognizing them as a suspect
is announced, or from the moment they are de-
tained.

Our current legislation guarantees the sus-
pect's right to have a defense lawyer from the
moment they are detained or informed of the de-
cision recognizing them as a suspect, as well as
the right to private meetings with the lawyer with-
out limitation on the number or duration of such
meetings. The defense lawyer is invited by the
suspect, or by other persons with the suspect's
request or consent. At the suspect's request, the
inquirer, investigator, prosecutor, or court ensures
the participation of a defense lawyer in the case.
If the chosen defense lawyer is unable to com-
mence participation in the case within twenty-
four hours, the inquirer, investigator, prosecutor,
or court recommends the suspect, accused, de-
fendant, or their relatives to invite another de-
fense lawyer or to apply to legal aid organizations
designated by the Territorial Department of the
Chamber of Advocates of the Republic of Uzbeki-
stan to appoint a defense lawyer. The defense
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lawyer chosen by the suspect, accused, or defen-
dant has the right to commence participation in
the case at any time. The inquirer, investigator, or
prosecutor handling the case has the right to fully
or partially exempt the suspect from payment for
legal assistance.

To guarantee the rights of the suspect at all
stages of the criminal proceedings, they must be
provided with the right to defense from the ear-
liest stages of the process, or from the moment
of detention if their freedom of movement is re-
stricted. The existence of this right enables the
suspect to defend themselves against the accu-
sation by using all means provided by law [4, p.
8]. The right of persons suspected of committing
a crime to legal defense through an advocate is
considered one of their fundamental rights.

2. Theoretical Foundations of the Defense
Function

To answer the questions of when the defense
function arises in criminal proceedings and what
its essence consists of, it is expedient to review
the opinions of legal scholars who have dealt with
this issue.

According to Z. Zinatulinn, “The defense func-
tion in criminal proceedings arises with the emer-
gence of the accusation (suspicion). Defense op-
erates concurrently with the prosecution function
at all stages of the criminal case where an accu-
sation exists” [5]. Kalinkovskiy K.B. [6] and V.D.
Adamenko state, “If there is no accusation, then
there is no need for defense” [7]. A.M. Larin also
emphasizes, “As long as there is an accusation,
and procedural coercion, there must be defense
against it” [8, p. 29]. According to Yu.l. Stetsovs-
kiy, “Defense is a reaction against the accusation;
wherever an accusation arises, defense operates
there”.

Some scholars, including L.V. Makarov, disagree
with the above views: “The defense function does
not arise from the accusation, but is independent
of it. Defense is the conscious, purposeful activ-
ity of the accused, the suspect, as well as their
defense lawyer, legal representative, public de-
fender, civil defendant, and their representative.
These are precisely the subjects of the defense
function. Sometimes, the defense function is un-
derstood not only as the protection of the rights
and legitimate interests of persons who are ma-
terially responsible for the suspect (accused), but
also as the protection of the rights and legitimate
interests of the victim, civil plaintiff, and witness-
es” [9].

The above-mentioned viewpoints regarding
the defense function substantiate the existence
of two opposing functions in criminal proceed-
ings: prosecution and defense. These functions
are adversarial in nature, and the emergence of
one gives rise to the other. Therefore, defense,

like prosecution, is an objective necessity in crimi-
nal justice administration, determined by the na-
ture of this type of state activity.

3. Practical Conflicts and Challenges in Imple-
mentation

An analysis of survey results conducted among
investigators and lawyers reveals that 61% of law-
yers believe conflicts arise during investigative ac-
tions. Furthermore, 52% of respondents attribute
these conflicts to imperfections in existing legis-
lation. Conversely, law enforcement officials pre-
dominantly consider lawyers to be the initiators
of conflicts during preliminary investigations. Spe-
cifically, 61% of law enforcement officers believe
that suspects (accused persons) alter their testi-
monies and deny specific facts after meeting with
their defense lawyer, thereby instigating conflict
during the preliminary investigation [9].

These problematic issues have yet to find res-
olution at a high academic theoretical level, nor
have generally accepted algorithms for the activi-
ties of investigators and lawyers in the investiga-
tion of crimes been formed in law enforcement
practice.

In accordance with Article 49, Part 1 of the
Criminal Procedure Code (CPC), a defense lawyer
is an individual authorized to protect the rights
and legitimate interests of suspects, accused per-
sons, and defendants in the manner prescribed
by law, and to provide them with necessary legal
assistance. It is important to note that provid-
ing legal assistance at the pre-trial stage implies
activities aimed at explaining the essence of the
suspicion and accusation, clarifying rights and ob-
ligations to the suspect or accused, and collabo-
rating to help them avoid errors and other inad-
missible actions.

Pursuant to Article 49, Part 3 of the CPC, one
of the suspect's, accused person's, or defen-
dant's close relatives or legal representatives may
be permitted to participate as a defense lawyer
alongside an advocate, based on the request of
the suspect, accused person, or defendant, and
by a decision of the inquirer or investigator. Close
relatives of the suspect or accused are understood
to include their parents, siblings, spouse, children
(including adopted children), grandchildren, as
well as the spouse's parents and siblings.

Furthermore, the criminal procedural law
stipulates that at the request of the suspect, ac-
cused person, or defendant, the inquirer, investi-
gator, or prosecutor shall ensure the participation
of a defense lawyer in the case (Article 50, Part
2 of the CPC). The CPC also provides an alterna-
tive option for ensuring the defense lawyer's par-

 Criminal Procedure Code of the Republic of Uzbekistan approved
by the Law of the RU of 22. 09.94 Ne 2013-XIl Entered into force from
1 April 1995. URL: https://www.vertic.org/media/National%20Leg-

islation/Uzbekistan/UZ_Criminal_Procedure_Code.pdf (accessed:
04.06.2025).
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ticipation. Specifically, according to Article 50,
Part 3 of the CPC, if the chosen defense lawyer
is unable to commence participation in the case
within twenty-four hours, the inquirer, investiga-
tor, prosecutor, or court recommends that the
suspect, accused person, defendant, or their
relatives invite another defense lawyer or apply
to legal aid structures designated by the Territo-
rial Department of the Chamber of Advocates
of the Republic of Uzbekistan to appoint a de-
fense lawyer. The defense lawyer chosen by the
suspect, accused, or defendant has the right to
commence participation in the case at any time.
The inquirer, investigator, or prosecutor handling
the case has the right to fully or partially exempt
the suspect, accused person, or defendant from
payment for legal assistance. In such cases, the
expenses for the lawyer's services shall be cov-
ered by the state in the manner determined by
the Cabinet of Ministers (Article 50, Part 4 of the
CPC).

It is important to note that the suspect or ac-
cused person has the right to invite several de-
fense lawyers. The procedural rights of a defense
lawyer participating in the inquiry and preliminary
investigation are enshrined in Article 53, Part 1 of
the CPC of the Republic of Uzbekistan. Accord-
ingly, upon commencing participation in the case,
the defense lawyer gains the following rights:

To know what the person whose interests they
are defending is suspected or accused of; to par-
ticipate in the case after presenting a lawyer's
certificate and a warrant confirming authorization
to handle a specific case.

To participate in the interrogation of the sus-
pect, to be present when an accusation is brought
against a person, and to participate in the interro-
gation of the accused, as well as in other investi-
gative actions conducted with their participation,
and to ask questions to suspects, accused per-
sons, witnesses, experts, and specialists.

To participate with the permission of the in-
quirer or investigator during other investigative
actions.

To provide written observations regarding the
conduct of an investigative action in which they
participated; to file petitions and challenges.

To collect and present information that can be
used as evidence in accordance with Article 87,
Part 2 of this Code.

To review documents related to procedural ac-
tions conducted with the participation of the sus-
pect or accused, and after the preliminary inves-
tigation is completed, to review all materials of
the criminal case and make necessary notes from
them, obtain copies of materials and documents
using technical means at their own expense, or
record the information contained therein in an-
other form.

If necessary for the exercise of defense, to ac-
cess information containing state secrets, com-
mercial secrets, or other secrets in the manner
prescribed by law.

To file complaints against the actions and deci-
sions of the inquirer, investigator, prosecutor, and
court.

The investigator, after verifying the absence of
circumstances preventing the lawyer's participa-
tion in the criminal case, makes a decision to ad-
mit them, and this moment marks the beginning
of the lawyer's involvement in the preliminary in-
vestigation.

4. The Timing of Defense Lawyer Entry into
Criminal Proceedings

The right to defense, as one of the most crucial
constitutional principles of the criminal process,
grants the accused the opportunity to prove their
innocence personally or with the assistance of a
defense lawyer, and to present mitigating circum-
stances. Consequently, the current Criminal Pro-
cedure Code (CPC) of the Republic of Uzbekistan
provides for the lawyer's involvement in the case
from the earliest stages of the criminal process,
which is a significant departure from previous pe-
riods.

As previously noted, since 2008, a defense
lawyer, in accordance with Article 49, Part 4 of
the CPC, can commence participation in the case
at any stage of the criminal process. In the event
of detention, participation is permitted from the
moment the person's freedom of movement is
practically restricted. However, in the period from
1999 to 2008, pursuant to Article 49, Part 3 of the
CPC, a defense lawyer's entry into the case was
permitted from the moment the accusation was
declared against the citizen, or a decision rec-
ognizing them as a suspect was issued, or from
the moment of their detention. It is known that
there is a considerable time gap, often exceed-
ing twenty-four hours, between these two legal
facts. Thus, the investigator, concurrently with an-
nouncing the decision to formally charge the sus-
pect as an accused person (Article 360, Part 4; Ar-
ticle 46, Part 1 of the CPC), must explain the right
to defense to the accused and permit the defense
lawyer to enter the case.

The CPC also provides for other timelines for
the defense lawyer's entry into the case even be-
fore a decision to formally charge as an accused
person is issued. According to Article 49, Part 3 of
the CPC, a defense lawyer's participation in the
preliminary investigation is allowed from the mo-
ment a criminal case is initiated against a specific
person. This is another significant innovation in
the current criminal procedural legislation, as a
defense lawyer acquires a complex set of rights
and obligations from the moment they enter the
case. In this regard, the earlier the defense law-
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yer enters the process, the more crucial it is for
the tactics of both sides. In cases where a criminal
case is initiated against a specific person, this per-
son has sufficient time to invite a desired defense
lawyer and receive qualified legal assistance. Con-
versely, if a person acquires suspect status as a re-
sult of procedural detention, it becomes manda-
tory to invite a defense lawyer to the case (Article
49, Part 4; Article 48, Part 1 of the CPC) [10].

For instance, according to research conducted
by O.l. Tsokolova in Russia on this matter, only
23% of suspects at the time of detention had
agreements with a lawyer to enter the case as
a defense lawyer at any time. Others were sur-
prised by the investigator's (inquirer's) suggestion
to invite a defense lawyer [11].

A similar study conducted by A.N. Reznikov
in Russia to determine the moment of a defense
lawyer's entry into a case during a suspect's de-
tention revealed the following results: from the
moment of detention — 7%; from the moment of
delivery to the investigative body — 53%; before
the first interrogation of the suspect — 19%; after
the first interrogation of the suspect —11% [10].

In a survey conducted by us among one hun-
dred lawyers regarding the moment they entered
a case when a suspect was detained, 11% report-
ed entering from the moment of detention; 16%
from the moment of delivery to the investigative
body; 36% from the moment the detention re-
port was drawn up; 29% directly before the first
interrogation of the suspect; and 8% after the first
interrogation of the suspect.

The investigator's (inquirer's) duties are sim-
plified when the suspect themselves, their rela-
tives, or other persons ensure the lawyer's par-
ticipation within a short period. If an agreement
is concluded directly with the suspect, the lawyer
presents their certificate and a warrant confirm-
ing participation in the case to the investigator. In
cases where an agreement is concluded with oth-
er persons, the investigator must ascertain that
the suspect has given consent for this (Article 50,
Part 1 of the CPC). In this situation, we believe it is
advisable to obtain the suspect's written consent
for the participation of this specific lawyer in the
process. Contrary recommendations also exist: if
the client does not agree to this lawyer handling
the case, the refusal must be formalized in writ-
ing [11].

Results from the analysis of investigative prac-
tice indicate that the first private conversation
between a lawyer and a detained person under
their defense is crucial, and in some cases, tac-
tically and psychologically decisive. Suspects in
newly initiated criminal cases who have not yet
met with a lawyer often provide confessional tes-
timonies to the investigator. However, there are
also instances where the suspect, after their first

official meeting with a lawyer, retracts previously
given confessional testimonies. For this reason,
many investigators, inquirers, and operational of-
ficers, under previously existing procedural con-
ditions, attempted to postpone this meeting as
long as possible, to communicate, converse, and
conduct investigative and other actions with the
suspected person without a lawyer, whenever
feasible.

From a practical standpoint, restricting or de-
laying the commencement of a defense lawyer's
participation in the case provides no advantage
to the investigative body. This is because, accord-
ing to Article 95, Part 3, and Article 111, Part 2,
Clause 2 of the CPC, testimonies given by the sus-
pect or accused without the participation of a de-
fense lawyer — including cases where the right to
a defense lawyer was waived — are deemed inad-
missible evidence if not confirmed by the accused
in court.

Therefore, the participation of a defense law-
yer in the preliminary investigation, commencing
from the stage of initiating a criminal case, and
generally from the earliest possible periods, is in
the interests not only of the defense but also of
the prosecution. For this reason, it is necessary
to choose more effective tactical methods for ob-
taining truthful testimony from the suspect, rath-
er than resorting to unlawful resistance against
the defense.

5. Mandatory Participation and Waiver of De-
fense Counsel

It should be emphasized that if the participa-
tion of a lawyer is not ensured by the suspect or
other close persons at the time of detention, or if
the suspect waives a defense lawyer due to an in-
ability to pay, the investigator (inquirer), in accor-
dance with Article 50, Part 4 of the CPC, is obliged
to explain to the person under investigation that
a lawyer can participate in the case and that all
expenses related to their services will be compen-
sated from the state budget.

In cases where the participation of a defense
lawyer is mandatory, and also when the suspect
has not waived the defense lawyer in writing, or
when a defense lawyer has not been invited by
the suspect themselves, their legal representa-
tive, or by other persons acting on the suspect's
instruction and with their consent, the investi-
gator (inquirer) ensures the participation of a
defense lawyer in the criminal process in accor-
dance with Article 51, Part 3 of the CPC. Specifi-
cally, this norm stipulates that if, at the request of
the suspect, accused, or defendant, or with their
consent, a defense lawyer has not been invited
by other persons, the head of the legal aid struc-
ture designated by the Territorial Department
of the Chamber of Advocates of the Republic of
Uzbekistan must ensure the participation of a
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defense lawyer in the criminal case no later than
four hours from the moment the decision of the
inquirer, investigator, prosecutor to appoint a de-
fense lawyer or the court's ruling is received by
the Territorial Department of the Chamber of Ad-
vocates of the Republic of Uzbekistan. However,
in such cases, the suspect does not have the right
to choose the defense lawyer.

Furthermore, if a defense lawyer invited by a
suspect for committing a crime fails to arrive with-
in twenty-four hours of the suspect's detention,
the inquirer or investigator shall take measures to
appoint a defense lawyer. It is important to note
that the waiting period for the defense lawyer is
calculated from the moment the suspect is de-
tained, not from the time the lawyer was called.
In many cases, the inability of the contracted law-
yer to arrive becomes known immediately, not
necessarily within twenty-four hours. The chosen
defense lawyer might be engaged in an ongoing
court process, on vacation, ill, or in other loca-
tions. In such instances, the investigator (inquirer)
is not obliged to wait for twenty-four hours and is
authorized to immediately invite another defense
lawyer to participate in the procedural actions.

Practical experience indicates situations where
a suspect genuinely waives the right to qualified
legal assistance. In these cases, the waiver of a
defense lawyer is formalized in writing. If such
a waiver occurs during investigative actions, it is
documented in the protocol, in accordance with
Article 52, Part 1 of the CPC.

When a suspect waives the appointed defense
lawyer, investigative actions may proceed without
their participation, with the exception of cases
where the presence of a defense lawyer is man-
datory (Article 50, Part 3 of the CPC). However,
according to Article 52, Part 2 of the CPC, the
waiver of a defense lawyer is not binding upon
the inquirer, investigator, prosecutor, or court.

A conflict arises when a suspect completely
waives the participation of a defense lawyer or the
assistance of a specific appointed lawyer involved
in the case. In our opinion, in such situations, the
investigator (inquirer) should not yield to the sus-
pect's will, because their duty is to provide the
suspect with a lawyer if the suspect themselves
or other persons with their consent have not in-
vited one. This is because, in this instance, the
suspect's opinion and consent regarding the ap-
pointed lawyer's participation in the case are not
of procedural significance. If the subject waives
the assistance of a lawyer and the law does not
stipulate the mandatory nature of this situation,
the investigator must formalize the waiver in writ-
ing as a separate document or record it in the de-
tention or investigative action protocol.

However, in cases stipulated in Article 51, Part
1 of the CPC, i.e., where the lawyer's participation

is mandatory, the suspect's waiver of a defense
lawyer may be obtained in writing. Nevertheless,
despite the person under investigation waiving
the right to qualified legal assistance, the lawyer
must continue their participation in the procedur-
al actions. In such cases, the investigator (inquir-
er) should tactically strive to resolve any conflict
between representatives of the defense side.

It should be emphasized that, pursuant to Ar-
ticle 52, Part 3 of the CPC, the waiver of a defense
lawyer does not deprive the suspect, accused, or
defendant of the right to subsequently request
permission for a defense lawyer to participate
in the case. Such a request must be granted in
all instances. A petition for the participation of
a defense lawyer during the court investigation
is resolved by the court, taking into account the
circumstances of the case and in the interests of
ensuring the defendant's right to defense. The
defense lawyer's entry into the case during the
court session does not serve as a basis for recom-
mencing the court investigation.

Concurrently, the provisions of Article 53, Part
1 of the CPC also apply to cases where the de-
fense lawyer enters the case from the moment
other procedural coercive measures directly af-
fecting the rights and freedoms of the person
suspected of committing a crime are applied or
procedural actions are carried out. In our opinion,
such a basis stems from the following provision in
Article 53, Part 1 of the CPC: The defense lawyer:
... has the right to participate in the interrogation
of the suspect, to be present when an accusation
is brought against a person, and to participate
in the interrogation of the accused, as well as in
other investigative actions conducted with their
participation, and to ask questions to suspects,
accused persons, witnesses, experts, specialists;
to participate with the permission of the inquirer
or investigator during other investigative actions;
to provide written observations regarding the
conduct of an investigative action in which they
participated; to file petitions and challenges.

Paragraph 16 of Resolution No. 17 of the Ple-
num of the Supreme Court of the Republic of Uz-
bekistan dated December 19, 2003, “On Judicial
Practice Concerning the Application of Laws on
Ensuring the Right to Defense for Suspects and
Accused Persons”, emphasizes that the defense
lawyer, according to law (Article 53 of the CPC):

Firstly, is provided with sufficient rights to pro-
tect the rights and interests of the person under
their defense, and these rights cannot be restrict-
ed in any way by state bodies responsible for con-
ducting the criminal case.

Secondly, the defense lawyer is entitled to
participate in all investigative actions conducted
with the participation of the person under their
defense, including when the suspect or accused
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is being explained their rights and interrogated,
during on-site verification of testimonies, ex-
periments, identification procedures, confron-
tations, attestations, exhumations, seizures and
searches, inspection of material evidence, at-
tachment of property, and interrogations by the
prosecutor.

Thirdly, from the moment the defense law-
yer is granted permission to participate in the
criminal case, they have the right to review the
protocol of detention, the decision on applying a
preventive measure, the protocols of investiga-
tive actions conducted with the participation of
the suspect or accused, and other documents de-
clared (or required to be declared) to the suspect
or accused. This right of the defense lawyer also
applies to reviewing protocols of investigative ac-
tions conducted before the person under their
defense was recognized as a suspect or accused.
The inquiry and investigative bodies are obliged
to notify the defense lawyer in advance about the
date, time, and place of investigative actions to be
conducted with the participation of the suspect
or accused.

6. The Content and Scope of the Right to De-
fense

Therefore, the right to legal assistance in crim-
inal proceedings is guaranteed at any stage of the
process. The right to defense acquires genuine le-
gal significance when its implementation is guar-
anteed. Article 24 of the CPC places an obliga-
tion on the inquirer, investigator, prosecutor, and
court to explain the rights granted to the suspect,
accused, and defendant, and to take measures
aimed at ensuring they have a real opportunity
to use all means and methods provided by law to
defend themselves against the charges. This con-
stitutes an important guarantee aimed at ensur-
ing the right to defense in our criminal procedural
legislation [12].

The content of ensuring the right to defense
includes the following:

The suspect, accused, and defendant, as par-
ticipants in the criminal process, possess a range
of procedural rights that enable them to effec-
tively manage their own defense and protect their
legitimate interests against the charges brought
against them.

The suspect, accused, and defendant may
avail themselves of the assistance of a defense
lawyer, and in certain cases where the lawyer's
participation is mandatory, they may receive this
assistance directly on a legal basis.

The inquirer, investigator, prosecutor, and
court are obliged to explain to the suspect, ac-
cused, and defendant their procedural rights and
obligations, and to create conditions for them to
manage their defense interests, personal rights,
and material rights.

The inquirer, investigator, prosecutor, and
court have obligations regarding the protection
and ensuring of the personal and material rights
of the suspect, accused, and defendant: not to
disclose their private life if not necessary, not to
commit acts that infringe upon the dignity and
honor of these persons or endanger their health,
to apply appropriate measures for establishing
guardianship over their minor and orphaned chil-
dren, to take measures to preserve the property
and residence of these persons, and to arrange
meetings with their relatives after the preliminary
investigation is completed.

According to procedural scholars in our coun-
try, ensuring the right to defense for suspects, ac-
cused persons, and defendants includes:

a) The legal establishment of the obligations
of inquiry bodies, investigation, prosecution, and
the court aimed at protecting the interests of the
suspect, accused, and defendant, as well as ex-
plaining and ensuring the exercise of their rights.

b) The legal establishment of means aimed
at enabling the defense lawyer, either invited by
the suspect, accused, or defendant, or appoint-
ed by the investigator or court, to use all means
and methods of defense provided by law to iden-
tify circumstances that exonerate the suspect, ac-
cused, or defendant, or mitigate their liability.

c¢) The legal establishment of means that allow
the suspect, accused, or defendant to restore their
violated rights and to raise the issue of responsi-
bility for officials who violated these rights.

Thus, ensuring the right to defense for the
suspect, accused, and defendant acquires full
meaning when combined with their procedural
rights and the obligations of the inquirer, inves-
tigator, prosecutor, and court to ensure the exer-
cise of these rights. However, ensuring the right
to defense is not merely a single procedural right.
Ensuring the right to defense for the suspect, ac-
cused, and defendant is understood as the sum
total of all procedural rights that grant them the
right to defend themselves against the charges, ei-
ther personally or with the assistance of a defense
lawyer. The suspect, accused, and defendant are
provided with several rights to effectively exercise
their right to defense directly. For this purpose,
a person brought to criminal liability is granted
rights such as knowing what they are accused of,
giving testimonies and explanations, reviewing
evidence, filing complaints against the actions of
officials conducting the case, and reviewing case
materials.

Conclusion

The analysis conducted in this study demon-
strates that the right to defense in criminal pro-
ceedings in Uzbekistan has undergone significant
progressive development, particularly through
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legislative reforms initiated since 2008. These
reforms have substantially expanded the pow-
ers of defense lawyers, eliminated unnecessary
bureaucratic barriers, and aligned national leg-
islation with international standards such as the
“Miranda” and “Habeas Corpus Act” principles.
The current legal framework provides defense
lawyers with extensive rights to collect and pres-
ent evidence, participate in investigative actions,
and maintain confidential communications with
clients without restriction.

However, despite these legislative advance-
ments, several challenges persist in the practical
implementation of the defense function. Survey
data reveals that conflicts between defense law-
yers and law enforcement officials remain com-
mon during investigative actions, with a majority
of respondents attributing these conflicts to im-
perfections in existing legislation. The divergence
in perspectives between lawyers and investigators
regarding the causes of conflict suggests a need
for clearer procedural guidelines and improved
mutual understanding of respective roles and re-
sponsibilities.

The timing of defense lawyer entry into crimi-
nal proceedings emerges as a critical factor influ-
encing both the effectiveness of defense and the
legitimacy of subsequent procedural actions. Our
survey of one hundred lawyers indicates that in
only 11% of detention cases does defense counsel
enter at the moment of detention, while in 29%
of cases entry occurs only immediately before the
first interrogation. This delay potentially compro-
mises the suspect's ability to receive timely legal
advice and may affect the admissibility of evi-
dence obtained during this period. The legislative
provision recognizing as inadmissible any testimo-
ny given without defense counsel participation, if
not subsequently confirmed in court, serves as
an important safeguard, but its effectiveness de-
pends on consistent application by law enforce-
ment and judicial authorities.

The issue of waiver of defense counsel pres-
ents particular complexity. While the law permits
suspects to waive their right to legal assistance,
such waivers must be documented in writing
and do not bind the court or investigative bod-
ies in cases where defense counsel participation
is mandatory. The four-hour deadline for appoint-
ing defense counsel through legal aid structures
represents a significant improvement, but practi-
cal implementation challenges remain regarding
the quality of representation in such appointed
cases.

The theoretical debate regarding the nature
and timing of the defense function, while aca-
demically significant, finds practical resolution in
the constitutional guarantee that every person
has the right to use the assistance of a lawyer

of their choice at any stage of the criminal pro-
cess, and in case of detention, from the moment
their right to freedom of movement is practically
restricted. This formulation appropriately recog-
nizes that defense is not merely a reaction to for-
mal accusation but an independent function that
must be available whenever state power restricts
individual liberty.

Based on the findings of this study, several
recommendations can be proposed for further
strengthening the right to defense in Uzbekistan's
criminal justice system:

First, there is a need for enhanced training pro-
grams for both investigators and defense lawyers
focused on developing cooperative rather than
confrontational approaches to criminal proceed-
ings. Such training should emphasize the mutual
benefits of proper defense participation, includ-
ing the avoidance of evidence being deemed in-
admissible.

Second, clearer procedural guidelines should
be developed regarding the implementation of
the twenty-four hour period for the arrival of cho-
sen defense counsel, including standardized pro-
cedures for documenting communications with
defense lawyers and for appointing substitute
counsel when necessary.

Third, the legal framework governing waiver
of defense counsel should be further clarified to
ensure that waivers are truly informed and volun-
tary, and that investigators receive clear guidance
on when to accept waivers and when to insist on
defense participation despite waiver.

Fourth, mechanisms for ensuring qual-
ity control in appointed defense cases should be
strengthened, including regular monitoring of ap-
pointed counsel performance and provision of
adequate compensation to ensure qualified rep-
resentation.

Fifth, continued attention should be paid to
the practical implementation of the rule render-
ing testimonies given without defense counsel
inadmissible if not confirmed in court, including
consistent application by all courts and investiga-
tive bodies.

In conclusion, the right to defense in Uzbeki-
stan's criminal proceedings is firmly established in
constitutional and procedural law, and significant
progress has been made in aligning this right with
international standards. The remaining challenges
relate primarily to practical implementation and
the need for cultural change in the relationship
between defense and prosecution. Addressing
these challenges through continued legislative
refinement, enhanced training, and consistent ju-
dicial oversight will further strengthen the right
to defense and contribute to the broader goal of
ensuring fair and effective criminal justice in Uz-
bekistan.
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Toxibaesa A.I.!
13.£.K., TalLKEHT MEMNEKETTIK 3aH, YHUBEPCUTETI KbIJIMbICTbIK-MPOLLECTIK
KYKbIK KadeapacblHbIH AOLUEHTI

©3BbEKCTAH PECNYBJ/IMKACDBIHbIH, KbI/IMbICTBIK IC XKYPTI3YIHOEN KOPFAHY K¥KbIfbl:
K¥KbIKTbIK HETI3AEPI, ICKE ACbIPY MOCEJIENEPI }XOHE XETINAIPY MOCE/IENEPI

AHpaTtna

MakKaniaga Kbl/IMbICTbIK NpoLuecTeri Kopfay yHKLMACbIH NPOLLECTIK PeTTey *KaHe OHbl TaXKipnbeciH
XKy3ere acblpy macesnenepi KeweHAi Typae 3eptrengi. Cunatramanblik XKaHe canbiCTbipManbl aaicteps,i
KO/4aHa OTbIPbIN, aBTOP KO/AAHbICTaFbl HOPMATUBTIK KYKbIKTbIK aKTiiepai, FblbIMU-3aHM 9aebuneTTepai
YKOHE KYKbIK Ca/laCbl MaMaHAAPbIHbIH, TYPi KO3KAapaCTapblH KaH-KaKTbl Tan4aabl.

3epTTey OapbiCblHAA KYAIKTINEPAiH, albiNTanylWblNapablH, *KOHEe COTTaNylWblAapablH, KOpFaHy
KYKbIFbIH KAMTamMacbI3 eTyiH alpblKLWa MaHbl34blblfbl aMKbIHAANAbI. ONnapAblH NPOLLECTIK KYKbIKTapb!
AQHbIKTAYLWbIHbIH, TepreywiHiH, NPOKYPOPAbIH, *KOHE COTTbIH, TUICTI MiHAETTepiMeH ©e3apa TbIfbl3
6ainaHbicTa 6onybl TMIC eKeHairi Herisgenai, cebebi aan ocbl ©3apa H6alinaHbIC aTanfaH KYKbIKTapabl
TMiMAi XKy3ere acblpyablH, anfbllwapTbl 60nbiN Tabblnaapl.

Makanafa KyaikTinepaiH, anbinTanylwblNapablH, KaHe COTTanywblnapablH, KOPFaHy KyKbIFblH
KaMTamacbl3 eTy OnapAblH, ©e34epiHe TafblifaH aWbiNTaygaH »Keke e3i Hemece KOopfayLblHbIH,
KOMEri apKblabl KOpFaHyfa MYMKIHAIK 6epeTiH NpoLecTiK KYKbIKTapAblH TYTAC KMbIHTbIFbl peTiHae
KapacTblpbinabl. COHbIMeH KaTap 6y KYKbIKTapAbl Ty/IFaslapfa HaKTbl XKoHe TYCiHIKTI TypAe TYCiHAIpyAiH,
COHAAW-aK 3aHAa Ke3aenreH 6apAblk Kypanaap MeH Tacinaepai nakaanaHy apKbl/ibl TMiMAI KOpFaHyAbI
JKy3ere acblpyfa HaKTbl MYMKiHAK OepeTiH Wwapanapabl KabbligayablH MaHbI34blbIFbl aTan eTigi.
ATanfaH MIHAET KbIIMbICTbIK, iC Kypridy 3aHHamacblHAafbl Herisri Keningikrepaid, 6ipi peTiHge
KapacTblpblaaabl.

KopbITbiHAbI 6enimae KbIIMbICTbIK, COT iCiH »Kyprisyge KOpfaHy KYKbIfblH KaMTamacbl3 eTyai
XeTinpipyre 6afbITTanfaH fblAbIMU-TEOPUANDBIK, YCbIHbICTAP MEH KYKbIK KOAZAHY TaxipubeciH
eTingipyre apHanfaH NpaKTUKaAbIK YCbiHbIMAap bepingi.

TyihiHpi ce3pep: KbIAMBICTBIK MpoLecc, Kopfay OQYHKUMACHI, KOpFayllbl, afBOKaT, KYAIKTI,
anbINTaNyLWbl, COTTaNYLWbI.

Tapykubaesa A.N.!
1K.10.H., AOLLEHT Kadeapbl Yros0BHO-MPOLECCYanbHOro npasa
TaLLKEHTCKOTO rocyAapCTBEHHOIO PUAMYECKOTO YHUBEPCUTETA

MPABO HA 3ALLIUTY B YITOJIOBHOM MPOLIECCE PECNYB/INKU Y3BEKUCTAH:
MPABOBbIE OCHOBbI, MPOB/IEMbI PEAJZIUSAL NN U NMEPCNEKTUBbI COBEPLLEHCTBOBAHUA

AHHOTauuA

B cTaTbe OCyWEeCcTBAEHO KOMIMJIEKCHOE WCCNefoBaHME MPOLECCYaNbHOrO  PeryimpoBaHms
M NpaKTUYecKoW peanmsaummn oGyHKUMKM 3awmTbl B yrosioBHom npouecce. C McCnosb3oBaHMEM
OnucaTeNIbHOrO0 W CPAaBHUTENIbHOIO MEeTOAO0B aBTOP aHa/NM3MpyeT AEeUCTBYIOWME HOPMATUBHbIE
NPaBOBbIE aKTbl, HAYYHYHO FOPUANYECKYIO TUTEPATYPY, @ TAKKE Pa3/INYHbIe TOYKM 3PEHUSA CNELNANTUCTOB
B 06n1acTu npasa.

B paboTte 06ocHOBbIBAETCS 0COOAs 3HAYMMOCTb 0becneyeHms nNpaBa Ha 3alLMUTy NOAO3PEBAEMbIX,
06BMHAEMbIX M NOACYAMMbIX. [ToaYepKMBaETCA, YTO UX NPOLLECCyasibHble NPaBa AO/XKHbI HAXOAUTLCA B
Hepas3pbIBHOM CBA3W C COOTBETCTBYOLWMMM 0053aHHOCTAMM A03HABaTENA, Cief0BaTeNs, MPOKypopa U
cyaa, obecneymBaoWLUMMK peasibHy0 BO3MOXHOCTb 3PPEeKTUBHOIO OCyLLLECTBNEHNA STUX NPAB.

lapaHTUA NpaBa Ha 3alMUTy PACCMATPMBAETCA KaK LeNOCTHAA COBOKYMHOCTb MPOLECcCyasibHbIX
npas, NPeAOCTaABAAWMX ANLY BO3MOXKHOCTb 3aLUMLLATLCA OT NPesbABNEHHOro 06BMHEHUA NINYHO
nmMbo ¢ nomouwplo 3aWwmnTHUKA. Ocoboe BHUMaHUE yaensetca HeobXxO4MMOCTU PasbACHEHUA 3TUX
npaB W CO34aHUIO YCNOBMI, obecneuymBaloWmMX peasibHyl0 BO3MOXHOCTb WMCMO/b30BaHMA BCEX
NpeaycMOTPEHHbIX 3aKOHOM CpeacTB U cnocoboB 3awnTbl. [laHHaA 06583aHHOCTb aHAM3MpPyeTCA Kak
04Ha 13 dyHAAMEHTa/IbHbIX FAaPaHTUIN YrOJI0BHO-NPOLLECCYa/IbHOrO 3aKOHOAaTE/IbCTBA.

B 3akitoueHnM chopMyIMPOBaHbl HAYYHO-TEOPETUYECKME NPEASOKEHMA MO COBEPLLUEHCTBOBAHUIO
MexaHn3ma obecrneyeHns NpaBa Ha 3aLWMUTY B YTOOBHOM CYA0NPOU3BOACTBE, a TaK¥Ke NpaKTUYeckune
peKoOMeHZaUnn, HamnpaB/ieHHble Ha noBblWeHue 3PPEeKTUBHOCTM  MPABONPUMEHUTENIbHOMN
[eATeNbHOCTU.

KntoueBble cnoBa: yrosoBHbIM npouecc, GyHKLMA 3alMTbl, 3aLUTHUK, 34BOKAT, MOL403PEBAEMbIN,
06BUHAEMbIN, MOACYAMMbIN.



