78 T'PAXKIAHCKOE ITPABO U IPOLECC / HAYUYHBIE TPY/bI "SAIJIET". Ne 1. 2025

MPHTW 10.27.23
VOK 347.77/.78
DOI: 10.54649/2077-9860-2025-1-78-86

A.K. PaxumbepguHa'
!M.10.H., AOKTOpPaHT,

C1aHbCKUM TpaHCNOPTHbIN yHuBepcutet (KHP),
aABOKaT A/IMAaTUHCKOM ropoaCcKOM KoNerMm aaBoKaTos,
uneH MpasneHuna 00 «Jlura opuctos LleHTpanbHO A3uny,
Pecnybnuka KasaxcraH r. Aamarbl
ORCID: 0009-0006-5673-0573, e-mail: anzhelika_r@inbox.ru

HELEUCTBUTENbHBIE CAENKU
B COEPE UHTENNIEKTYA/IbHOM COBCTBEHHOCTU
MO SAKOHOAATENbCTBY PECMYB/IMKU KASAXCTAH

AHHOTaumA:

ABTOPOM OTMEYAETCA YTO NPU3HAHME CYLOM CAENKM HeAEeUCTBUTENbHOW SIBAAETCS OAHUM U3 Hau-
6onee BocTpeboBaHHbIX CNOCOOOB 3aLUTbI FPpaXKAaHCKMX NpaB B Pecnybanke KasaxcTaH, o yem ceuae-
TENbCTBYET POCT Yncaa cyaebHbIX CNOPOB U yA0BAETBOPEHHbLIX MCKOB. 3aKoHoAaTenbCcTBO PK B cdhepe
NHTENNEKTyaNbHOM COBCTBEHHOCTU UMEET pad 0COBEHHOCTEN, B TOM YMC/E B YaCTU NPU3HAHUSA CAEN0K
HeaencTBUTENbHbIMU. HepeaKo y4acTHUKM rpaykaaHCKMX MPaBOOTHOLEHWI NPY 3aK1H0YEHUM J0r0BO-
pOB UrHOPMPYIOT 0bsA3aTeNbHble TPeOOBAHUA 3aKOHOAATENbCTBA, YTO NPUBOAUT K NMOSIHOM UM YaCTMY-
HOM HeaeCcTBUTENIbHOCTM CAEN0K. B cTaTbe paccmaTpmBatoTca Kak obLume ocCHOBaHUA HeAeUCTBUTENb-
HOCTM CAENOK NO rpa*kAaHCKOMY 3akoHoaaTenbeTBy PK, Tak 1 cneumanbHble NONOXKEHUA, 3aKpenieH-
Hble B 3aKOHOAATENbCTBE 06 MHTENIeKTYyaIbHOM COBCTBEHHOCTU. OCcob0€e BHUMaHME YaeNeHO HUYTOXK-
HOCTW CAENOK, KOTOPasi HE UCK/IYaeT BO3MOXKHOCTM CyAebHOro NpmM3HaHUAa UX HeAENCTBUTE/IbHbIMM.
MNMoaYy€épKmMBaeTca, YTO HapyLlWeHUne HOPM BAEYET NOCNEACTBMA B BUAE BOCCTAHOBAEHMA MONOXKEHUA,
CYLLECTBOBABLUEro A0 HapyLleHMsA, a TaKKe MONHOro BO3MeLLEeHWs YObITKOB, BKAOYAA YMNYLLEHHYIO
BbIroAy, MOpasibHbIM Bpes M KomneHcaumto. CTaTbaA AenaeT BbiBOg 0 HEOH6XOAMMOCTU CTPOroro cooT-
BETCTBUSA AOroBOPOB B chepe MHTeNNeKTyalbHON COBCTBEHHOCTU NPaBOBbIM HOPMaM KaK rapaHTum
YCTOMYMBOCTM rparkaaHcKkoro oboporTa.

KnioueBble cnoBa: HeAelCTBUTENbHbIE CAENKM, UHTENIEKTYaIbHAaA COBCTBEHHOCTb, 3aKOHOAATE Nb-
cTBO Pecnybnunku KasaxcraH, rparkgaHcKme npasa, HUYTOXHOCTb CAENKN, cyaebHoe NpusHaHue, yobIT-
KW, KOMMeHcauma, NnpaBoBble NOCNeACTBUA, 3alLmMTa Npas.

HEAEVICTBMTeﬂbHOCTM 3aK/TlO4YEHHbIX O0roBOPOB.
Lenbto HaCTOﬂLLI,em CTaTbW ABNAETCA PaCKpbITUE

BsepgeHue
Mpu3HaHWe CcyaoM CAENKU HenencTBUTeNb-

HOW ABAAETCA OAHUM M3 CNOCODOB 3aLUMUTbI FPaXK-
[AHCKMX NPaB, KOTOPbIV ABAAETCA NONYASAPHbIM B
Pecnybnuke KasaxctaH. O6 sTom CBUAETENLCTBY-
eT pacTyllee KOMYeCTBO CMOPOB U KOJMYECTBO
yOOBNETBOPAEMbIX MCKOB. 3aKOHOAATeNbCTBO
Pecnybnukn KasaxctaH 06 WHTeNNeKTyasibHOM
COBCTBEHHOCTM MMeEET CBO cneunduky, B Tom
yucne B YaCTM NPU3HAHMA CAENOK B 3TOM 061acTH
HefencTBUTeNbHbIMU. K cOXaneHuto, Npu 3akto-
YyeHUM caenok B chepe 060poTa MHTENNEKTYANb-
HOWM COBCTBEHHOCTM YYACTHUKM FPAXKAAHCKUX OT-
HOLUEHMI 3a4aCTyo UTHOPUPYIOT 06A3aTeNnbHble K
ncnonHeHuto TpeboBaHWA 3aKoHoAaTenbCTBa PK,
YTO MOMKET NPUBECTU K MOSIHOM MAU YAaCTUYHOM

06LWMX NONOKEHNIN O HEAENCTBUTENLHOCTU Cae-
JIOK Mo 3aKoHogaTenbcTy PK, a TakKe cneumnans-
HbIX MOMIOXKEHUI O HEAEUCTBUTENIbHOCTM CAENOK,
NpeaycMOTPEHHbIX 3aKkoHogaTenbctBom PK 06
NHTENNEeKTYaNbHON COBCTBEHHOCTY.

MeToabl U maTepuanbi

MccnepoBaHMe OCHOBAHO Ha KOMMAEKCHOM
aHa/IM3e HOPM TPaXKAAHCKOro 3aKOHOAATENbCTBA
Pecny611Ku KasaxcTaH 1 cneumanbHbiX 3aKOHOB,
perynmpyowmx coepy WHTENNeKTyaNbHOU cob-
CTBEHHOCTU. MpPUMEHEH CUCTEMHBbIM MoAXoa K
OLEHKE COOTHOLWIEHMA OBLMX NONOKEHWUIN O He-
AeNCTBUTENbHOCTU CAENOK U CrieumanbHbIX HOpMm
06 MHTeNNeKTyanbHbIX npaBax. Mcnonb3oBaHbl
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3N1eMeHTbl CpPaBHMUTE/NIbHO-NPABOBOrO aHanM3a
OOKTPUHA/NIbHbIX MO3UUMA MO BOMPOCAM PecTu-
TYLUM 1 NOCNeACTBUN HEAENCTBUTE/IbHOCTU cae-
NoK. MaTtepuanammn uccnefoBaHUA MOCAYKUAN
nosioxkeHus MpaxgaHcKoro Kogekca Pecnybnunku
KasaxcTtaH, 3aKoHbl 06 aBTOPCKOM npaBe, TOBap-
HbIX 3HaKax, NAaTEHTHOM MpaBe U WUHble HOpMa-
TUBHbIE aKTbl, @ TaKXe Hay4yHble Nyb6AMKaLUK Ka-
3aXCTAHCKMX aBTOPOB.

Pe3ynbratbl U 06Cy}KAEHUE

MoHATMEe HepeucTBUTENbHOW cAenKU no 3a-
KoHoparenbcTBy PK

B 3akoHogaTtenbctBe Pecnybnuku KasaxcraH
nog HeaencTBUTE/IbHOW CAENKOW MNOHMMaeTcs
CAeNKa, KOTopas He BNeYeT PULNYECKMX NOCes-
CTBWI, 338 UCKIOYEHMEM TEX, KOTOPbIE CBA3aHbI C
ee HefenCcTBUTENIbHOCTbIO, U HEeAEUCTBUTE/IbHA C
MOMEHTa ee COBEpPLLEHUA, eCIM MHOEe He npeay-
CMOTpeHO [paxaaHCKMM KoaeKcom, 3aKoHoaa-
TeNbHbIMW aKTaMu PecnybamKkn KasaxctaH unam He
BbITEKAET M3 CYLLECTBA UAN COAEPMKAHMA CLAENKM
(n. 2 c1. 157-1 TK PK).! OTmeTum, 4TO AaHHOEe no-
HATUE HeAeNCTBUTE/IbHOW CAENKM HE MEHANOCH C
momeHTa npuHATUA MK PK — npexkHAa peaakuma n.
8 c1. 157 TK PK copeprkana aHanornyHoe onpege-
JIeHe HeJeNCTBUTE/IbHOM CAENKMU.

M3 yKa3zaHHOro onpegeneHua BUAHO, YTO 3a-
KoHoAaTeNb:

(1) npu3HaeT HeAEeNCTBUTENbHYIO CAENKY
cAenKkom,

(2) B KayecTBe onpeAensAlolero npusHa-
Ka BblAENAET, YTO HeAENCTBUTENIbHAA CAENKA He
BNEYET OPUANYECKMX MOCNEeACTBUIA, 33 WUCKAO-
YeHMeM TeX, KOTopble CBA3aHbl C ee HeaencTBu-
TE/NIbHOCTbIO, T.€. B/IEYET He Te NOCNeAcTBMA, Ha
KoTopble OHa bbina Hanpas/eHa;

(3) onpegenAeTr MOMEHT, HauMHAA C KOTO-
poro, caenka ABASAETCA HeAeNCTBUTENIbHOM, Npu
3TOM MCXOAA U3 NPEe3yMMLUN HeLeACTBUTENbHO-
CTW COENKN C MOMEHTA ee coBepLueHus («extunc»
«c bosiee paHHEro MoOMeHTa»), o4HaKo, AoMNycKas,
B C/ayyasnx, yctaHoBneHHbIX K PK, 3akoHogaTenb-
cTBOoM PK, BbITEKAOLLMX M3 CyLLECTBA UK COaep-
KaHUA COENKN onpeaesnTb MOMEHT HEAENCTBU-
TE/IbHOCTU CAENKM c 6osiee No3gHEro MOMEHTa,
yem ee coBeplieHME (HaNPUMEpP «ex-nunc» «C
HaACTOALLLEro MOMEHTa»).

MonoxeHna o HeaenCTBUTENbHbIX CAeNKax
pernameHTMpoBaHbl cTaTbamn 157-162 MpakaaH-
ckoro Kogekca Pecnybnunkm KasaxctaH, B KOTOPbIX
onpeaenArTcaA OCHOBaHWA MNPU3HAHMA COENOK
HeaeuCcTBUTENIbHbIMM, NNLA, UMEtoLWMe MpaBo

! MpaskaaHcKmit kogekce Pecnybimkn KasaxcraH (O6uwan yacTb), npu-
HAT BepxoBHbim CoBeTom Pecnybnuku KasaxctaH 27 pekabps
1994 ropa (c M3meHeHMAMM W gononHeHuamu). UMNC «DaineT»:

http://adilet.zan.kz/rus/docs/K940001000_ (pata obpalieHua 23
aHuBapa 2019 r.).

Ha NpU3HaHWe CAENOK HeaenCTBUTEbHbIMM, NO-
CnencTBmMA MPU3HAHUA CAENOK HeaencTBUTE/b-
HbIMW.

U3meHeHuna B 3aKoHopaTtenbcrtee PK no Hu-
YTOXKHbIM U OCMOPUMbBIM CAENKAM

27 ¢eBpans 2017 roga 3akoHoM Pecny6amKu
KasaxctaH N2 49-VI 3PK «O BHeCEHUU N3MEHEHWNI
N OONONHEHUN B HEKOTOPble 3aKOHOAATe/NbHbIe
aKkTbl Pecny6nmkm KasaxctaH no Bonpocam co-
BEPLUEHCTBOBAHMA rpaXKAaHCKoro, 6aHKOBCKOrO
3aKOHOAATENbCTBA M YAYYLIEHMA YCNOBUIM ANA
npeanpUHMMATENIbCKON  AeATEeNbHOCTU»  Oblan
BHECEeHbl U3meHeHus B MparkaaHcknin Kogekc PK,
COrNACcHO KOTOPbIM 3aKoHOAATe b U3MEHWUA NOA-
X0Q4, K HeAeMCTBUTENIbHOCTU CAEe/OK.?

Ecnu paHee B 3aKkoHOgaTenbcTee PK ncnonbso-
Ba/siaCb TO/IbKO KaTeropma HeaenCTBUTENbHOCTY,
TO nocne NPUHATbIX U3MEHEHUIN HeaeNCTBUTEb-
Hble CAENKN NONYYUIN YeTKOe pasrpaHmnYeHne Ha
OCMOpPMMbIE N HUYTOXKHbIE.

B cooTtBeTcTBUM € NnyHKTOM 1 cT. 157 K PK:

® HUUTOXKHaA cAenKa HeaencTsuTeNbHa Mo
OCHOBAHMAM, NPAMO NpPesyCMOTPEHHbIM 3aKO-
HOAATENbHbIMM aKTaMM, HE3ABUCUMO OM MAKO20
MPU3HAHUA cyoom;

e ocnopumas caenka HegencTBuTeNbHa Mo
OCHOBAHMAM, YCTAHOBAEHHbIM HacTtoawmm Ko-
OEKCOM MU UHBIMM 3aKOHOAATENIbHbIMW aKTaMK
8 CUsY NMPU3HAHUA ee MaKosol cyoom;

® caeflka OTHOCUTCA K OCNOPUMOIA, ecaun ee
HUYTOXHOCTb HE NpeayCMOTpPeHa 3aKoHOAATe Nb-
HbIMW aKTaMMu.

CnepnyeT OTMETUTb, YTO U3MEHEHUAM B [pak-
OaHCKM KogeKc PK npealwectBoBano npuHATUE
HopmaTtrsHOro noctaHoBneHuA BepxoBHoro cyaa
Ne6 ot 7 niona 2016 roga «O HEKOTOpbIX BONPO-
Cax HeAeMCTBUTENIbHOCTU CAENO0K U MPUMEHEHUA
cyaamu NocneAcTBUn UX HeaeNCTBUTeNbHOCTUY 3

HopmaTtrBHble NOCTAHOBAEHMA NPUHUMAIOTCA
BepxoBHbIM cyaom PK B pesynbraTe 0606LieHUs
cyaebHoM NpakTUKK B Lenax eanHoobpasHoro u
NpPaBU/IbHOTO NPMMEHEHNA CYyAaMN HOPM 3aKOHO-
natenbctBa Pecnyb6aunkun KasaxcTaH, Hanpas/ieHbl
Ha pa3bsACHEHWE MONOXKEHMN 3aKOHOAATeNbCTBA
M NO CBOEWN NpuUpoAe He Hamnpas/ieHbl Ha co3aa-
HMe HOBbIX HOPM MpaBa.

2 3aKoH Pecny6aukn Kasaxctan ot 27 ¢espana 2017 roga Ne 49-
VI 3PK «O BHECeHUU U3IMEHEHUI U JOMONHEHUI B HEKOTOPbIE 3a-
KOHOAaTeNnbHble akTbl Pecnybivku KasaxctaH no Bonpocam cosep-
LWEHCTBOBAHUA TPaXKAaHCKOro, 6aHKOBCKOrO 3aKoHOA4ATeNbCTBa U
YAYULWEHUA YCNOBUI ANA NPeanpUHUMATENbCKON AeATeNIbHOCTUY.
MUNC «DgaineT»: http://adilet.zan.kz/rus/docs/ 21700000049 (pata
obpalyeHns 23 aHeaps 2019 r.).

3 HopmaTuBHoOe nocTtaHoBsieHWe BepxosHoro cyza Ne6 oT 7 utons
2016 ropa «O HEKOTOpbIX BOMPOCax HeAeNCTBUTENbHOCTU CAENOK
N NpYMeHeHus cyfamu MOCNeAcTBUN WX HeAeNCTBUTENbHOCTUY.
MHpopmaumoHHble cuctembl MAPATPA®:https://online. zakon.kz/
Document/?doc_id=39073607 (aata obpaiieHusn 23 aHsapa 2019 r.).
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OpHaKo, B NPUHATOM MOCTAHOB/IEHWUM YXKe CO-
OeprKanocb pasbACHEHWE MOHATUA pa3feneHus
HeAeUCTBUTENIbHOCTM CAENMIOK Ha HUYTOMHbIE U
ocrnopumble CAENKMN, B TO BPEMA KaK COOTBETCTBY-
IolWmne U3MeHeHUA B 3aKOHOAATeNbCTBE elle He
6bIN NPUHATSI.

B cOOTBETCTBUM C NPUHATLIMU U3MEHEHUAMMU
3aKOHOAATeNbHO BBeAEeHbl MOHATUA HUYTOXHbIE
N OCNOpUMbIE CAENKU.

Ona npu3HaHWA COENKM HUYTOXKHOWN HeT He-
06X0AMMOCTM 3asBNATL COOTBETCTBYHOLLMM MUCK
O NMPU3HAHUU CAENKU HUYTOXKHOM, HUYTOXKHOCTD
HacTynaeT aBTOMATUYECKM, YTO 3HAYUTENBHO 06-
neryaet paboTy NpakTMKam. B aTom cnyyae Tpeby-
eTCcA NNLWb 3aABUTb O MPUMEHEHUM NOCNeaCTBUM
HeaeUCTBUTENIbHOWM CAE/KM, eCIN MMeeTCa TaKas
HeobxoaAMMOCTb.

Kak yKa3sblBanocb Bbille, OCHOBAHUA ANA HU-
YTOXHOCTM MPAMO YKa3aHbl B 3aKOHO4ATEIbCTBe.
OpHaKo, yCTaHOBNEHHAA 3aKOHOM HUUYTOMXKHOCTb
CAENKN He npenATcTBYeT 3auHTepecoBaHHOMY
nvuy TpeboBaTb cyaebHOro NpusHaHWA Heaew-
CTBUTENBHOCTM TaKol caenku (n. 1 HopmaTtueHo-
ro noctaHoBNeHUs BepxosHoro cyaa Pecny6amku
KazaxctaH ot 7 utona 2016 roga N2 6 «O HeKo-
TOpbIX BOMPOCaxX HeAeNCTBUTENbHOCTU CAENOK
N NPUMEHEHUN CYyAaMWU NOCNEeACTBUI UX Heael-
CTBUTENbHOCTUY).

Ocnopumble caenkun TpebytoT obAsaTenbHOro
NPU3HaHWA WX HeAeNCTBUTENbHbIMU CYyAOM MO
OCHOBaHMAM, MNpeayCMOTPEHHbIMW 3aKOHOAA-
Te/IbHbIMU aKTaMu.

OCHOBaHUA NPU3HAHUA COENOK HepenlcTBu-
TeNbHbIMM, NULA, UMeloLMe NPaBo Ha NPU3Ha-
HUe CAeNOK HeaelCTBUTEeNbHbIMU, NOCNAEACTBUA
NPU3HAHUA CAENOK HeAEUCTBUTE/IbHbIMU

Coenka npusHaeTca HeaeMUCTBUTENBHON Npu
HapyLlleHnn TpeboBaHUt:

(1) npepbasasembix K popme,

(2) copepraHuio u

(3) yyacTHMKam coesiku, a TaK»Ke K

(4) cBoboge Mx BONEU3bABEHUS,

(5) NO MHbIM OCHOBAHWAM, YCTAaHOBJ/IEHHbIM
HacToAWMM KoaeKcoM MAW WMHbIMW 3aKOHOAa-
TEeNbHbIMM aKTaMK, Hanpumep, 3aKoHoAaTesb-
cTBOM 06 MHTENNeKTyanbHOM cobcTBeHHOCTHM [1].

Kpyr nuu, Kotopble moryT 3aaBuTb Tpebosa-
HWE O NPU3HAHWUM CAENKM HeLeNCTBUTENbHOW,
yCTaHOBAEeH NyHKTOM 3 cTaTbn 157 TK PK

TpeboBaHMe 0 NPU3HAHUM CAENKN HEAENCTBU-
TeNbHOM MOXKET ObITb NpeabABAEHO:

(1) 3anHTEepecoBaHHbIMKU NNLLAMM,

(2) HapneXkawmm rocyaapcTBeHHbIM OPraHoOMm
nmbo

(3) npokypopom;

(4) nepeyeHb 1L, UMelOLWMX NpaBo Tpebo-

BaTb NPU3HAHMA ee HeAeNCTBUTeIbHOW, YCTaHaB-
nvBaetca Hactoawmm Kogekcom u (Mam) MHbIMK
3aKOHOAATE/IbHBIMM aKTaMMU.

Mpu 3TOM, 3aMHTEPECOBAHHBIM INLOM ABAAET-
CA INUO, NPaBa N 3aKOHHbIe MHTEPEeCbl KOTOPOTO
HapyLUeHbl UAN MOTYT BbITb HApPYLUEHbI B pe3y/b-
TaTe COBepLUEeHWUA YKa3aHHOW CAENKM.

CornacHo ctatbe 157 'K PK ocHoBaHus Hepelt-
CTBUTE/NIbHOCTM CAE/IKM, @ TaKXkKe n1ua, Mmetomue
npaBo TpeboBaTb MPWU3HAHUA ee HeaencTBu-
TeNbHOW, ycTaHaB/MBatoTca He Tonbko MK PK, Ho
M MHbIMM 3aKOHOAATE/IbHbIMM aKTaMM, B TOM YMC-
Nle 3aKoHoaaTenbcTBOM PK 06 MHTeNNeKTyanbHOM
COBCTBEHHOCTH .

MocnepcTBuA NPU3HAHUA CAENOK HepelcTBU-
TeNbHbIMU NpPeaycMOTpeHbl NyHKTamu 3-6 cra-
Tom 157-1 TK PK.

B cootBetctBun ¢ n. 3 cT. 157-1 MK PK npwu He-
OEeVUCTBUTENbHOCTU CAENKM KarKAas M3 CTOPOH
06s3aHa BO3BPATUTb APYroi BCe NOAy4YeHHOe Mo
caenke, a npyM HEBO3MOXKHOCTM BO3BpaTa B HaType
(B TOM umnCne, KOraa NOMYYEHHOE BbipayKaeTcA B
NoNb30BaHUN UMYLLLEECTBOM, BbINONHEHHOM pabo-
Te WAN NPefOCTaBNEHHON ycayre) — BO3MECTUTb
CTOMMOCTb MOAJIE}KALLEro BO3BpaTy MMYLLECTBA,
CTOMMOCTb MOJIb30BAaHUA MMYLLECTBOM, BbIMNOJ-
HEeHHbIX PaboT MAM OKa3aHHbIX YCAYr B AeHbrax,
€C/IM UHble MOCNeACTBUA HeaeNCTBUTE/IbHOCTU
COENKU He npeaycMoTpeHbl HacToAawmum Koaek-
COM WM MHBbIMM 3aKOHOZATE/IbHbIMM aKTamu Pe-
cnybavKkm KasaxcraH.

3aKkoHoAaTeNb He UCMONb3yeT TEPMUH PecTu-
TyuMA, OAHAKO, NOCNeACTBUA, ONUCaHHbIe B M. 3
cT. 157-1 TK PK, B Hay4HOM nnTepaType MMeHyHT-
€Sl ABYCTOPOHHEN pecTuTyume.

Kpome TOro, B coorsetctemm ¢ n. 5 ct1. 157-1
K PK, ecnu cpoenka HanpasaeHa Ha LOCTUXKe-
HWe NpecTynHOM Leaun, NPOTUBONPABHOCTb KO-
TOPOI yCTaHOB/MIEHA NPUTrOBOPOM (NOCTaHOB/e-
HWEeM) cyaa, TO MPWU HAIMYMK YyMbICNa Yy 0b6enx
CTOPOH BCe, NOJyYEHHOE VMW MO CAENKe WUAn
npegHa3HayeHHOe K MOJIyYeHUI0, MO peLleHunto
WU NPUTOBOPY CyAa MOANEXUT KOHPUCKaLUK.
B cnyyae ucnonHeHUs TakoM cAenku o4HOM CTo-
POHO y ApYrol CTOPOHbI NOANEXKMUT KOHDUCKa-
LMW BCe, NONlYyYEHHOE €10, U BCe, Mpu4nTatoLLee-
CA C Hee No cAenKke nepBon cTopoHe. Ecan Hu
OZHa M3 CTOPOH HEe NPUCTYNUAA K UCMOJHEHMIO,
KOHPUCKaLUM MOoANEeXUT BCe, MpeaycMOTpeH-
Hoe cAefNKoW K ucrnonHeHuto. Takue nocneg-
CTBMA MMEHYIOTCA HeAoNyLeHneMm pecTuTyLmm
N KOHUCKaLmen.

CornacHo n. 6 ct. 157-1 TK PK npu Hannummn
yMbICNa Ha AOCTUXKEHWE NPECTYNHON Lenu, npo-
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TUBOMPABHOCTb KOTOPOW YCTAaHOB/EHA MNPUro-
BOpOM (NocTaHoBAEHMEM) cyaa, Ulb Y OAHOM
M3 CTOPOH BCe, NOJy4eHHOoe el Mo cAe/Ke, noa-
NIEeXXUT BO3BPALLEHUIO APYroi CTOPOHE, a Nony-
YyeHHOe nocnegHel NMbO NpuYMTaBLLeecs el No
cAenke noanexuTt KoHoduckaumm. ITM nocnea-
CTBMA MMEHYIOTCA OAHOCTOPOHHEN pecTuTyumen
N KoHPUCKaumen.

B Hay4yHOI nuTepaType HeT eAMHOro MHEHMUA
0 PecTUTyLMM KaK O CaMoCTosITe/IbHOM crnocobe
3aLWMTbl NPaBa, O ee COOTHOLIEHUM C BUHAMKALU-
ell, HeocHOBaTe/IbHbIM 0boraleHnem u apyrumm
cnocobamu 3aWmThl Npas.

Mo mHeHuto CKpabuHa C.B., pectuTtyuma asns-
€TCA He TONbKO YaCTHbIM C/ly4aem, OTHOCALLMMCS
K OOHOMY M3 BO3MOMHbIX NMOCNEACTBUIA Heael-
CTBUTENLHOCTU CAENOK, HO M BXOAWUT B COAEp-
aHWe Apyrux cnocobos 3alMTbl FpakAgaHCKUX
npas, TakKMX, HaNpuUMmep, Kak uctpebosaHme Umy-
LecTea COBCTBEHHMKOM M3 YYXKOro HE3aKOHHOTO
BnageHusa (cr.ct. 260-263 K PK), nssectHoro B
HayKe rpa*k4aHCKoro npasa B KayecTse BUHAOM-
KaLMOHHOIo MCKa M BO3BPAT HEOCHOBATE/IbHOMO
oborauweHua (n. 1 ct. 953 TK PK) [1, c. 201].

Ha Haw B3rnsg cneayert CornacuTbes € TOYKOM
3peHus CynelimeHoBa M.K., KoTopbIit cuuTaeT,
YTO «XOTA PECTUTYLIMS COCTABNAET CAMOCTOATE/b-
HbI cnocob, ogHaKo, peanmsyeTcs OHa UK Yepes
BMHAWKALUMOHHbIN, UNM Yepes KOHAMKLMOHHBbIN
WCKM, NN Yepe3 UCK O BO3MELLEHUM YObITKOBY
[2, c. 45].

BmecTe ¢ aTum, B cuny noan. 1) ct. 954 K PK,
€C/IN MHOE He YCTaHOoB/eHOo HactoswmMm Koaek-
COM, OPYrMMU 3aKOHOAATENIbHbIMW aKTaMMK U He
BbITEKAET M3 CYLLECTBA COOTBETCTBYHOLUUX OTHO-
LeHUN, K TpeboBaHMAM O BO3BpaTe WMCMOJIHEH-
HOro Mo HeAeMCTBUTENIbHOM caenke noanexaT
NPUMEHEHMIO TaK}Ke NpaBua MaBbl 0 HEOCHOBa-
Te/IbHOM oboraleHum.

Kak npasunbHo oTmeyaeT CkpsabuH C.B., He-
OEeNCTBUTE/NIbHbIE CAE/NKM TaKMKe B/IEKYT nocnesn-
CTBMA, HE CBfA3AHHble C PECTUTYLMOHHbIMU, a
MMeHHO:(1) cayyam «wucueneHusa» caenok; (2)
KoBepTaLMu O4HOM CAENKN B ApYryto (Hanpumep,
npwu NpU3HaHUM CAENKN NPUTBOPHOW; (3) 3anpeT
cyda AanbHelrwero UcnosiHeHua caenku (n. 8 cr.
157-1 TK PK) [1, c. 205].

B KauecTtBe cybcuamnapHoro nocneacTemns He-
pencreutenoHoct K PK npegycmoTpeHa BO3-
MOKHOCTb BO3MeLLEeHMA YObITKOB.

B cootsetctBum ¢ n. 4 ct. 157-1 TK PK cya mo-
YKET B3bICKaTb CO CTOPOHbI, BUHOBHOM B cOBepLUe-
HUW AENCTBUI, BbI3BABLUMX HEAENCTBUTENBHOCTD
CAENKM, B NOMb3y APYrol CTOPOHbI, MOHECEHHbIe

nocneaHen ybbITKKM, CBA3AHHblE C MPU3HAHUEM
CAENKW HeaeNCTBUTENbHOM.

Takum obpasom, NOCNeACTBUAMWU HEAEUCTBU-
TENbHOCTU CAENOK ABNAKOTCA  ABYCTOPOHHASA,
OOHOCTOPOHHAS PEeCcTUTYUMA, HedonylleHne pe-
CTUTYUMK, KOHOUCKALMA, B3bICKAHWE HEOCHOBa-
TenbHOro oboralieHus, 3anpeT cyfa AasibHen-
LIEro WUCMNONHEHUA CAENKMU, BO3MeELLeHUe ybbIT-
KOB. 3aKOHOAATeNbHbIMW akTamu PK moryT 6biTb
npeaycMOTPEHbI UHble NMOCNeACTBUA NPU3HAHUA
COENOK HeLeNCTBUTENbHBIMM.

Caenku B chpepe 060poTa MHTENNEKTYabHOMU
cobcTBEeHHOCTHU

JoroBopbl B 061aCTN UHTENNEKTYaNbHOM COb-
CTBEHHOCTM pPa3HOObpasHbl M 334acTyld HOCAT
CMeLLaHHbIM XapaKTep.

C TOYKM 3peHUNn HefencTBUTEIbHOCTM AOMOBO-
poB B chepe MHTENNEKTYaIbHOW COBCTBEHHOCTU
WHTEepeC, Ha Haw B3raAg4, 6yaeT npeacTaBAATb
cnepytouan KnaccudukaLma LOroBopos:

) JoroBopbl No co3gaHMio 06bEKTOB
WHTEeNNEeKTyaIbHOM COBCTBEHHOCTU, B YMC/IO KO-
TOPbIX BXOAAT AOroBOPbl aBTOPCKOro 3aKasa, Ao-
roBOPbI O CO34aHNU C/TYKEOHbIX NPOU3BEAEHUN U
ap.

2) Jorosopbl MO pacnopsaXKeHUt Wuc-
KNHOYMTENbHBbIMU MPaBaMU Ha OOBEKTbl UHTEN-
NleKTyanbHOM cobcTBeHHOCTU: (a) Jorosopbl No
npeaoctasneHunio (Nnepeaave) npas Ha 06bEKTDI
WHTENNEKTYAIbHOW COBCTBEHHOCTMU (NMLLEH3UNOH-
Hble A0roBOpbI, 4OroBop ¢dpaHYaM3nHra, 4OroBo-
pbl MO Nepeaaye aBTOPCKMX MPaB, CMEXHbIX NPaB
n np.); (6) Qorosopbl 06 OTUYKAEHUMU (YCTYMKE)
WCKNOUNTENbHbBIX NPaB (40roBop YCTYMNKM UCKAIO-
YUTENbHbIX NPaB).

[loroBop ycTynku npas B OT/IMYME OT AOro-
BOPOB MO MpeaocTaBneHuo (nepegadye) npas
Ha OODBEKTbl MHTENNIEKTYa/IbHOW COBCTBEHHOCTU
npeaycMaTpMBaEeT MOJHYLO Nepesadvy KoMMJeKca
WCKIOUYNTENIbHBIX NPaB Ha nepenaBaemblii 06b-
eKT.

HecomHeHHO, 4TO BMAOB AOroBOpPOB B cde-
pe 060poTa UHTENNEKTYaNlbHON COBCTBEHHOCTU
3HauUUTENbHO Gosblwe. YKasaHHas Knaccudmka-
UMS NMPUBOAUTCA B LENSX PACCMOTPEHMUA HACTOA-
Lwero Bonpoca.

ABTOpPCKME N CMEeXKHble npaBa

CnepyeT OTMETUTb, YTO 3aKOHOAATENbCTBO 06
WHTENI/IEKTYaNIbHOM  COBCTBEHHOCTU  COAEPMKUT
cneumanbHble OCHOBAHUSA A1 HUYTOXKHOCTU cae-
JIOK, KaKux-nnmbo cneumanbHbIX OCHOBaHWUN gns
NPW3HaHUA CAEN0K OCMOPMMbIMU He Bblaenser.
N3 aToro cneayeT, 4To CAeNKM B chepe MHTENNEK-
TyaNbHOM COBCTBEHHOCTU ABAAIOTCA HeAenCcTBU-
TeNbHbIMM 6€3 UX NPU3HAHMA TaKOBbIMM CYA0M.
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M3 cneumnanbHbIX OCHOBAHWIM HWUYTOXKHOCTU
rpaXKAaHCKMX cAeNoK B chepe aBTOPCKUX U CMEXK-
HbIX NPaB MOXHO BblAENUTb cneaytowme: (1) He-
COOTBETCTBME AOroBopa TpeboBaHMAM 3aKOHa;
(2) orpaHuueHne B npaBocnocobHocTn B chepe
WMHTEeNNEKTYaNbHOM cobcTBeHHOCTH; (3) Hapylwe-
HMUEe NUCbMEHHOM GOPMbI CAENKN.

Tak, n. 10 ct. 32 3akoHa PK ot 10 nioHa 1996
roga Ne6-1 «0O6 aBTOPCKOM npaBe U CMEXHbIX
npaBax» yCTaHaB/IMBAET, YTO YCNOBUA aBTOPCKO-
ro AOroBopa, NpoTMBOpeYaLLMe NONOKEHUAM Ha-
CTOALLEro 3aKOHA, ABNAIOTCA HAUYTOXKHbBIMU.

9TO 03HaYaeT, YTO aBTOPCKMI LOrOBOP AO/IKEH
COOTBETCTBOBATb YKa3aHHOMY 3aKOHY He MpocTo
nofA, CTPaxom ero OCMOpPMMOCTM, A Nog, CTPaXoM
€ro HUYTOXHOCTH, T.e. AOTOBOP, KaK YKa3blBasoCb
Bble, byaeT ABNATbLCA HeaelcTBUTEbHbIM be3
NPWU3HAHWA ero TaKOBbIM CYLOM.

N3 ycnoBuii, KOTOPbIM [O/IKEH COOTBETCTBO-
BaTb aBTOPCKUI JOrOBOP, HEOOXOAMMO BbIAENUTD
TpeboBaHMA K NpeaMeTy, yCTaHaBAMBAEMble CT.
32 3akoHa. Tak, B Aorosope B oba3aTenbHOM No-
pAgKe OOMKHbI OblTb YKa3aHbl CNOCoObl UCNOAb-
30BaHMA npou3BeaeHna (KOHKpEeTHble MpaBa,
nepefaBaemble No AaHHOMY gorosopy). MNpea-
METOM aBTOPCKOrO AOroBOpa He MOryT BbITb Npa-
Ba Ha UCMO/b30BaHWe NPOM3BeAEeHMA, He U3BECT-
Hble Ha MOMEHT 3aK/H4YeHMA A0roBopa, Npasa
Ha MCNo/sb30BaHME NPOU3BELEHUI, KOTOPble aB-
TOP MOXKET CO34aTb B OyAyLLEM, 32 UCKNOYEHNEM
CNy4an co3gaHua CAy*KebHbIX NpousBeseHUi |
3aK/Il0YEHMA aBTOPCKOro A0rosopa 3akasa (n. 5,
8 c1. 32 3akoHa PK ot 10 uioHa 1996 roga No6-I|
«0O6 aBTOPCKOM NMpaBe U CMEXKHbIX NPaBax»).

Kpome Toro, Heob6xoaMMO TaK:Ke NMPUHUMATb
BO BHMMaHWE TaKMe HeMasoBaXKHble OCHOBAHWA
ONA NPU3HAHWA COOTBETCTBYIOLWMX [0r0BOPOB
HUYTOXKHbBIMM B 4acCTWU, NPenyCMOTPEHHble cne-
OyHLWUMNM HOPMaMK NpaBga:

® n. 3 c1. 967 TK PK, cornacHo Kotopomy ycno-
BMA 40roBOpa, OrpaHW4YMBaloLLMe MPaBO aBTOPa
€034aBaTb pe3y/bTaTbl MHTENNEKTYaNbHOWN TBOP-
YyecKon AeATeNbHOCTM onpeaeneHHoro poaa imbo
B onpeaeneHHor 061acTi, HAYTOMXKHbI?, @ TaKxkKe

¢ n. 9 ct. 32 3aKoHa PK ot 10 utoHa 1996 roaa
N26-1 «O6 aBTOPCKOM MNpaBe U CMEXHbIX npa-
Bax», COMMACHO KOTOPOMY YC/I0BME aBTOPCKOrO
[0roBopa, orpaHMYnBaloLLee aBTopa B CO34aHUN
B byaywem npousBeneHMin Ha AaHHYIO TeMY UK
B SAHHOM 06/1aCTH, ABAAETCS HUYTOXKHbIM.

1 3aKkoH Pecny6aukmu KasaxcraH ot 16 utona 1999 roga Ne 427 «MMa-
TEHTHbIA 3aKoH Pecnybnuku Kasaxcraw». UMNC «39ainet»: http://
adilet.zan.kz/rus/docs/7990000427 _ (maTa obpaleHus 23 aHBapn
2019 ).

2[paxaaHCcKui KogeKe Pecnybimku KasaxctaH ot 1 uiona 1999 roaa
N2 409-1 (OcobeHHas YacTb) (C U3MEHEHUAMM U AoNONAHEHUAMM).UTIC

«dgainet»: http://adilet.zan.kz/rus/docs/ K990000409_#2z1297(pata
obpaleHus 23 aHsaps 2019 1.).

e n.1cT. 965 'K PK, cornacHo KoTopomy nepe-
[3a4a UCKTIOYUTENbHbIX MPaB He A0MXKHA OrpaHu-
YMBaATb OCYLLECTB/IEHME NPaBa aBTOPCTBA M MHbIX
HEMMYLLLECTBEHHbIX MpaB. Yc/i0BUA A0OroBopa o
nepegaye namn orpaHUYeHnm TaKNX NPaB HUYTOXK-
Hbl.

B cootsetctBumM co cT. 14 TK PK copepxaHune
NpaBoOCNocobHOCTM, B TOM 4YMUC/e COCTaBaseT
MMETb NPaBO MHTENNEKTYaIbHO COOCTBEHHOCTU
Ha M306peTeHns, NPON3BEAEHUA HAYKKM, UTepa-
TYpbl M UCKYCCTBA, UHble Pe3yNbTaTbl UHTENIEKTY-
aNbHOM AeATeNbHOCTU. YKa3aHHbIe OrpaHuMyeHun
OTHOCATCA K OFPaHUYEHUAM MPaBOCNOCOBHOCTH,
KOTOpas NPU3HAETCA B PaBHOW CTeNeHM 3a BCeMun
rpaxkfaHamu, BO3HMKAET B MOMEHT POXKAEHUA U
npekpawaeTca cMepTbio rparkaaHmHa (cr. 13 TK
PK).

Kak npaBuio, Takne orpaHu4eHuA Henpaso-
MEpPHO BKAKOYAOTCA paboToaaTenamm B TpyA0Bble
[O0roBOpPbI, NN 3aKa3yMKamu B [0roBOpPbl Noj-
pAfa Ha HAay4yHO-UCCNefOBaTeNbCKME U OMbITHO-
KOHCTPYKTOPCKME paboTbl, aBTOPCKME A0rOBOPbI
3aKa3a, a TaKKe A0roBopbl 0 Nepesayve UCKAYU-
TeNbHbIX NpPas..

Moxkanyh obwmm ocHOBaHMEM A/1A BCEX A0-
rosopos B cdepe 060poTa MHTENNEKTYa/IbHOM
co6CTBEHHOCTU ABAAETCA HecobntogeHne Mnuchb-
MeHHOM GOPMbI CAENKM NOA CTPAXOM €€ HNUYTOXK-
HocTu. B cootsetctBum ¢ n. 11 cr. 32 3aKoHa
PK ot 10 utoHs 1996 roga Ne6-1 «O6 aBTOpcKOM
npaBe U CMEKHbIX NpaBax» aBTOPCKUIA A0roBop
OOMKeH ObITb 3aKNOYEH B NMUCbMEHHOM dopme.
ABTOpPCKMIA gorosop 06 MCNONb30BAaHUM MPOU3-
BEAEHMA B MEPUOANYECKON NeyaTh MOXKeT ObiTb
3aK/1t04EeH B YCTHOM popme.

B cootBetctBMM Cc N. 1 cT. 32 3aKoHa ntoban
YCTYNKa MMYLLECTBEHHbIX NpPaB A0/XKHA odopm-
NATbCA MUCbMEHHbIM [OrOBOPOM, MOANMUCHIBae-
MbIM aBTOPOM W JIULLOM, KOTOPOMY YCTYMJ/eHbl
MMYLLLECTBEHHbIE NpaBa.

He cobntopeHne nucbMeHHOM Gopmbl B AaH-
HOM C/y4ae BaeYeT HUYTOXKHOCTb AOTOBOPOB.

[orosopbl B cpepe obopora NpombiLlieH-
HOW cO6CTBEHHOCTHU

JoroBopbl No nepegavye UM OTYYKAEHMUIO
(ycTynKuM) MCKAOUMTENbHbIX NMpaB Ha OOBEKTbI
NPOMbILW/IEHHON COBCTBEHHOCTU LO/KHbI 3aK/HO-
YyaTbCA B MMCbMEHHOMN GOpPME, a TaKKe NPOXOANTb
perncTpauunio B ynoJTHOMOYEHHOM OpraHe.

3T0 KacaeTcA AMLEH3NOHHbIX JOTOBOPOB, A0-
roBOPOB YCTYMNKM, JOFOBOPOB KOMIM/IEKCHOW Npea-
NPUHMMATENBCKON NLEH3UKN, OrOBOPOB 3a/10ra
Ha 06bEKTbI MPOMbILWIEHHON COBCTBEHHOCTM.

B cooTtBetcTBMM C n. 4 cT. 21 3akoHa PK ot 26
ntona 1999 ropa Ne 456-1 «O ToBapHbIX 3HaKaXx,
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3HaKaxX 06Cny*KMBaHUA U HAMMEHOBAHUAX MeCT
NPOUCXOXKAEHUA TOBAPOB» /I0rOBOPbI YCTYMKM
WCKNHOUNTENIbHBIX MPaB Ha TOBAPHbIA 3HaK, K-
LEH3MOHHbIN O0roBOpP, [0roBOP KOMMJIEKCHOM
npeanpPUHUMATENbCKON IMLEH3UN, OOrOBOpP 3a-
Jiora TOBapHOTO 3HaKa [0/1XKHbl 6bITb 3aK/1OYEHbI
B MUCbMEHHOM dopMe U 3aperncTpmpoBaHbl B [o-
CY4apCTBEHHOM PeecTpe TOBapHbIX 3HAKOB.

B ct. 1031 TK PK 1 n. 6 cT. 21 3aKoHa PK ot 26
uiona 1999 ropga Ne 456-1 «O ToBapHbIX 3HAKaXx,
3HaKaxX 06Ccny*KMBaAHUA U HAMMEHOBAHUAX MeCT
NPOUCXOXKAEHUA TOBAPOB» NPeayCMOTPEHO, YTO
HecobntogeHne nNUCbMeHHOM dopmbl U (MnK)
TpeboBaHUA O perucTpaLmm BleYeT HUYTOKHOCTb
porosopa.!

AHanorndyHble TpeboBaHUA yCTaHOBEHbI CT. 8
3akoHa PK ot 29 uioHa 2001 roga N 217 «O
NpaBoBOi OXpaHe TOMOJOrMA MHTErpasbHbIX
MMKPOCXEM», COI/laCHO KOTOpoM goroBop 06
YCTYMKe UCKNOYNTENIbHOTo NpaBa Ha TOMOAOTUIO,
JINUEH3MOHHbIN N cybBANLEH3MOHHbINA 40roBOpbI
3aK/to4YaloTcA B nMcbMeHHon ¢dopme. [orosop
06 yCTynKe MCKNYUTENbHOIO NpaBa Ha 3aperu-
CTPUPOBAHHYIO TOMOJIOTUIO, NIULEH3NOHHBIA U
CybNMLEH3MOHHbIM A0roBOpbl NoA/EXKAT pPeru-
CTpauMM B 3KCNepTHOW opraHusaumn. [lorosop
06 yCTynKe UCKNYUTENbHOrO NpaBa Ha TOMoso-
TMI0, PErncTpaLms KOTopoi He Mpou3BoAMNach,
JIMLEH3MOHHBIA U CyBNULLEH3MOHHBIV 40roBOpbI
MOTyT ObITb 3aperucTpmpoBaHbl B 3KCMEPTHOM
OpraHW3aLLMn No cornalleHunto ctopoH. Hecobnto-
AeHve nnucbMeHHon dopmbl 1 (Man) TpeboBaHMs
O perucTpauuu Bneyet 3a co60ii HUUTOMKHOCTb
[0roBopa o nepegaye UCKAOUYNTENIbHOMO NpaBsa.>

B cootBeTcTBUM co cT.cT. 14, 14-1 3akoHa Pe-
cnybamnkmn KasaxcraH ot 16 uiona 1999 roga Ne
427 «MaTteHTHbIX 3aKoH Pecny6anku KasaxcraH»
noboe nnMuUo, He ABAAlOWeecs naTeHToobnaga-
Tenem (nMueHsmar), BnpaBe UCMNo/b30BaTb OXpa-
HsieMbli 0OBEKT NPOMBbILLIEHHON COBCTBEHHOCTH
C paspelleHns nateHToobnagatens (nnueHsmnap)
Ha OCHOBE /INLEH3NOHHOro AOroBOpa, AOroBOpPa
KOMMJ/IEKCHOW NpeanpUHUMATENbCKOM ULLEH3UN
WKW MHOTO AO0roBOpa C INLEH3NAPOM, BKIKOYAtO-
LLero ycnoBus JIMLEH3MOHHOro gorosopa (nu-
LEH3MOHHbIN gorosop). Peructpauma nepegayu
NCKNHOYNTENIbHOTO NPaBa U NpeaocTaBAeHUs npa-
Ba Ha MCNO/Mb30BaHME 0O6beKTa NPOMbILLIIEHHOM
COBCTBEHHOCTM OCYLLECTBAAETCS NYyTEM BHECEHUS
CBeZleHUI B COOTBETCTBYHOLLME FOCYAapPCTBEHHbIE
peecTpbl B TeYEHNE AEeCATU pabounx gHeMn, cne-

1 3aKkoH PK ot 26 utona 1999 roga Ne 456-1 «O ToBapHbIX 3HaKax,
3HaKax 0bCNYKUBAHMA U HAMMEHOBAHUAX MECT NPOUCXOKAEHUA TO-
Bapos». UMC «3ainet»: http://adilet.zan.kz/rus/docs/ 7990000456 _
(aata obpaweHus 23 aHBapa 2019 r.).

2 3aKoH PK ot 29 utoHs 2001 roga N 217 «O npaBoBoi oxpaHe Tono-
NOMUiA MHTErpasbHbIX MUKpocxem». UMC «dainet»: http:// adilet.zan.
kz/rus/docs/2010000217_ (pata obpatueHns 23 aHeaps 2019 r.).

OyOLWMX 338 AHEM NONYyYeHMA 3aABAEHUA 3aUHTe-
pecoBaHHOW CTOPOHbI forosopa. HecobatoaeHue
nUcbMeHHo Gopmbl 1 (Mnn) TpeboBaHUA O perun-
CTPaLMKN BIeYET HUYTOXKHOCTb A0roBopa.>

Cnepyet oTmeTUTb, 4TO [laTEHTHbIA 3aKOH
npefycmMaTpmBaeT c/lyd4aun MNPU3HAHWMA nNaTeHTa
HefencTeuTenbHbIM (cT. 29 MaTeHTHOro 3aKoHa).
Mpw 3TOM, INLEH3NOHHbIE AOrOBOPbI, 3aKNHOYEH-
Hble Ha OCHOBe naTeHTa, NPU3HAHHOIO Brocnes-
CTBUM HEAEeNCTBUTE/IbHBIM, COXPAHAIOT AeNCcTBue
B TOM Mepe, B KaKOM OHW BblJIN UCNONHEHBI K MO-
MEHTY BbIHECEHMA peLleHnA O HeAeNCTBUTENIbHO-
ctv nateHTa (n. 1 ct. 30 MaTeHTHOro 3aKoHa).

Jorosopbl 0 nNpeaocTaBAeHUN Npasa Ha MUC-
No/ib30BaHWE CeNEeKUNOHHOro OOCTUMKEHMUA, a
TaKXXe J0roBOpPbl YCTYMKN UCKAOYMUTENbHbIX NPaB
Ha CeNleKUMOHHbIE OOCTUMKEHUA 3aK/YatoTCA B
nucbMeHHon Gopme 1 noanexaT perncTpauum B
focynapcTBEHHOM peecTpe CeNeKLMOHHbIX 40CTU-
KeHul (n. 3 cT. 18, n. n. 1,2 ct. 18 3akoHa Pecny-
6nuku KasaxcraH ot 13 uona 1999 roga N 422-1
«06 oxpaHe ceNneKLNOHHDbIX AOCTUXKEHUII»).*

[oroBopbl OTHOCUTE/IBHO HAUMEHOBAHUM
MeCT NPOUCXOXKAEHUA TOBapa

B cootBetctBMM c n. 4 cT. 1034 TK PK[7] v n. 4
cT. 37 3aKoHa Pecny6aukn KasaxcraH ot 26 uions
1999 ropga N 456 «O TOBapHbIX 3HAKaX, 3HaKax
obcnyXMBaHMA U HAMMEHOBaHUAX MeCT NPOoUC-
XOXKAEHUA TOBAPOB» OTUYXKAEHME, UHbIE CAENKU
06 ycTynke npasa no/sb30BaHUA HAMMEHOBaHMEM
MecCTa NMPOMUCXOXKAEHUA ToBapa W npeaocTasie-
HWe NpaBa No/Jb30BaHMA HaMMEHOBaHMEM MeCTa
NMPOUCXOXKAEHNS TOBApPa Ha OCHOBAHWW NULEH-
3MOHHOrO 40roBOpa He AonyckakTtca. Bnageney,
MMeEeT TOJIbKO WUCKNIUYUTENIbHOE MPaBO NO/b30-
BaHWA HaMMEHOBaHMEM MeCTa MPOUCXOXKAEHMUA
TOBapa.

MocnepctBua HepemncTBUTENbHOCTU  AOro-
BOpOB B cdepe nNpaBa UHTEN/IEKTYyaNAbHOWU CO6-
CTBEHHOCTU

3aKkoHoaaTenscTBo PK B cdepe MHTENNEKTY-
a/IbHOM COBCTBEHHOCTM MPSIMO HE Ha3bIBAET UHbIX
nocneacTBuii HefeNCTBUTENIbHOCTU AOFOBOPOB.

OpfHaKo, KaK M3BECTHO, 3aKkoHogaTenbcTBo PK
B chepe npaBa MHTENNEKTYaIbHOM COBCTBEHHO-
CTM NpeaycMaTpuBaeT AOMOAHUTENbHbIE CMOCO-
6bl 3aLLMTbl ABTOPCKUX U CMEXKHbIX MpaB, KOTO-
pble Ha Haw B3rAaA4, MOryT ObiTb MPUMEHEHbI KaK
nocneAcTBMA NPU3HAHWA CLENOK HeAeNCTBUTE b-
HbIMU.

3 3aKkoH Pecny6vku KasaxctaH ot 16 mions 1999 roga Ne 427 «MMa-
TEHTHbIN 3aKoH Pecnybnaukum Kasaxctan». UMC «dainet»: http://
adilet.zan.kz/rus/docs/7990000427_ (paTa obpaleHusa 23 AHBapA
2019 r.).

4 3aKkoH Pecny6amkm KasaxctaH ot 13 uions 1999 roga N 422-1 «0O6
OXpaHe CeNeKLUMOHHbIX JoCTuReHuin». UMC «dainet»: http://adilet.
zan.kz/rus/docs/7990000422  (naTa obpaiieHus 23 aHBaps 2019 r.).
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Tak, noan. 2), 4), 5), 6) n. 1 ct. 49 3akoHa PK ot
10 uioHAa 1996 roga Ne6-1 «O6 aBTOpCcKOM npa-
BE U CMEXHbIX NpaBax» npeaycMmaTpuBatoT cie-
ayroume cnocobbl 3alLMTbI NPaB, KOTOpPble MOTYT
ObITb 3asB/IeHbl KakK MNocneacTBus HeaencTBU-
TENIbHOCTM CAENOK: 2) BOCCTaHOBNEHME NOJONKE-
HWA, CyLLEeCTBOBABLUEro A0 HapylleHuMa Npaea;
4) Bo3mellleHMA YObITKOB, BK/IOYAA YNyLEHHYHO
Bbiroay; 5) B3bicKaHWA A0X04a, NOMYYEHHOro Ha-
pylimMTenem BcneacTBMe HapyLeHMA aBTOPCKUX U
(nnn) cmexkHbIX NpaB; 6) KOMNEHCAUUM B CyMMe
OT CTa MECAYHbIX PaCcYETHbIX MOKasaTenen Ao naT-
HaALATU TbICAY MECAYHbIX PacYeTHbIX NoKasaTe-
Nei, onpeaensieMon no yCMOTPEHUIo cyaa, v B
OBYKPaTHOM pa3mepe CTOMMOCTU 3K3eMMIAPOoB
npousBeaeHusa UAK B ABYKPAaTHOM pasmepe CTo-
MMOCTM MpaBa MCNO/Mb30BaHMA NPOU3BEAEHMA,
onpeaenaemon UCxoas U3 LEeHbl, KOoTopas npu
CpaBHMMbIX 06CTOATENLCTBAX OObIYHO B3MMAETCS
3a MpaBOMEepPHOE NUCMOJIb30BaHNE NPOUN3BEAEHMUS.
Pasmep KomneHcauum onpeaenseTcsa cyaom BMme-
CTO BO3MELLEHNS YObITKOB UM B3bICKAHUA O0XO-
0a. YKasaHHble B noAnyHKtax 4), 5) n 6) mepsl
NpUMeHAITCA Mo BbIbopy NpaBoobnagaTens.

AHanornyHo nogn. 2), 4) n. 1 ct. 14 3aKoH Pe-
cny6amnkm KasaxcraH ot 29 nioHa 2001 roga N 217
«O npaBoOBO OXpaHe TOMNOJIOrMiA MHTErpPanbHbIX
MUKpPOCXeM» NpeaycMaTpUBatloT Takne cnocobbl
3aWMTbl NPaB Kak BOCCTAaHOB/IEHME MOJIOXKEHMUS,
CyLLLEeCTBOBaBLUEro [0 HapyLlIeHWs npaBa U BO3-
MeLLEeHUSA HapywmTenem NpUUYnMHEHHbIX YObITKOB
N KOMMEeHCcaLuum MopanbHOro Bpeaa.

BmecTte ¢ atum, n. 3 ct. 49 3akoHa PK ot 10
uioHA 1996 roga Ne 6-1 «O6 aBTOpcKOM npaBe
M CMEXKHbIX NpaBax» npeaycmaTpuBaeT, YTo cya,
BMNpaBe BbIHECTU pelleHne 0 KOHPUCKALUUN KOH-
TpadaKTHbIX 3K3eMNIAPOB 0O6HEKTOB aBTOPCKO-
ro npaea 1 (MAM) CMEXKHbIX NPaB, a TakKe maTe-
pnanos 1 0b6opyaoBaHNA, UCMONb3YEMbIX AR UX
BOCnpousBeaeHUs. KoHTpadaKTHble 3K3emnasapbl
0bOBEKTOB aBTOPCKOro npaBa M (MAKU) CMENKHbIX
npas MoryT bbiTb NepeaaHbl obnagatento aBTop-
CKUX WU/IM CMEXHbIX NpaB no ero TpeboBaHuio
nMbo no peleHuio cyaa noAanexaT YHUUYTOXKe-
Huto. MaTtepmanbl 1 obopysoBaHue, Ncnosb3ye-
Mble AN MX BOCNPOMU3BEAEHMA, noajexart no
PELUEeHUIO CyAa YHUUTOXKEHUIo Mbo nepeaave B
[oxof rocyaapctea. Mosnaraem, 4To nNpu onpeae-
NeHHbIX 06CTOATENbCTBAX, MPU 3aABAEHUN COOT-

BETCTBYIOLWMX TpeboBaHUI cya NpaBe BOCMONb30-
BaTbCS TAKMM MOJTHOMOYMEM NPU PACCMOTPEHUU
cnopa o NPUMEHEHUU NOCNeACTBUIA HeaelCcTBU-
TEeNbHOW CAeNKW.

TaK¥Ke UHTepec, Ha Hal B3rnsj, npeacTaBaseT
TakoW cnocob 3alnTbl UCKAOYUTENILHOTO NpaBa,
npeaycMoTPeHHbIN B YacTHOCTU noan. 2) n. 1 cr.
970 TKPK, Kkak obasaTenbHaa nybamkauma o 4o-
NyLEHHOM HapylleHWUU, C BK/IOYEHUEM B Hee
CcBeAeHMIi 0 TOM, KOMY NPUHAANENKUT HapyLIEH-
Hoe npaso.

TakmMm 06pa3om, HECMOTPSA Ha TO, UTO 3aKOHO-
natenbcTBo PK 06 MHTeNNeKTyanbHOM cOBCTBEH-
HOCTM He yKa3blBaeT NPSMO Ha UHble Noc/eacTBuUA
HeAencTBUTE/IbHOCTM AOTOBOPOB, Ha Hall B3rnaa,
noasiexat NPUMEHEHUIO crelmanbHble Cnocobbl
3alMTbl NPaB, NPeayCcMOTPEHHbIe 3aKoHOAATE b-
cTBOM PK 06 MHTENNeKTyanbHOM COBCTBEHHOCTM.

3akntoyeHue

3aKkoHogaTenbcTBo PK B chepe npaBa uHTen-
JIeKTya/IbHOM COBCTBEHHOCTU COAEPIKUT Kak cre-
LManbHble OCHOBaHMA ANA NPU3HAHMA CAENOK He-
OEeNCTBUTENIbHBbIMU, TaK U CreunanbHble nocnes-
CTBUSA NPU3HAHMA CAENOK HeaenCcTBUTEeIbHbIMA. B
OCHOBHOM, 3aKoHOAZaTeNbCcTBO PK B chepe npasa
WHTEeNNEeKTyaIbHOM cOBCTBEHHOCTU TpebyeT yeT-
KOro COOTBETCTBMA YC/NOBUIM [OrOBOPOB HOPMam
npasa. [ocneacTeBuem HapyleHWs TakMX HOPM
ABNAETCA, KaK NPaBu/IO, HUYTOXKHOCTb CAEMKU, C
BO3MOYHOCTbO NO/IHOM 3aLWMTbl MPaB, @ UMEHHO,
BOCCTAHOB/IEHMA MOJIOMKEHMA CYLLECTBOBABLLErO
[0 HapyleHusa npaBa M MOJHOTO BO3MELLEHUSA
yObITKOB, BK/OYAsA B OTAE/bHbIX CAy4yasax yny-
LLLEeHHYIO BbIro4y, BO3MeLLeHMe MOpPaabHOro Bpe-
[a, BbINAaTbl KOMMeHcaunn. B aToli cessm ocoboe
3HayeHMe npuobpeTaeT npaBoBaA KynbTypa
YYACTHMKOB rpak4aHCKOro obopoTa, MOCKO/bKY
HecobnogeHne  crneumanbHbix  TpeboBaHWUM
3aKOHOA4ATENIbCTBA 06 WNHTEeNNEKTYalbHOM
CO6CTBEHHOCTMCNOCOOHOMOBEYLCYLLECTBEHHbIE
MMYLLECTBEHHbIE U  pPenyTauMOHHbIE  PUCKM.
Mpeactasnserca, 4YTo JajibHellee pasBuTUE
cyAebHON NPAKTUKN N OKTPUHAIbHBIXNOAX0A0BK
NPUMeHEHW0 NOCeACTBUI HeaeNCTBUTEIbHOCTH
coenok byget cnocobctBoBaTb GOPMMPOBaAHULIO
eaMHoobpasunanpaBonpUMeEHEHNs NYKPENaeHUo
CTabuNbHOCTU TparkaaHcKkoro obopoTta B cohepe
WHTEeNNEKTYaIbHOM COOCTBEHHOCTH.
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KA3AKCTAH PECNYB/IMKACbIHbIH 3SAHHAMACbBIHAAfbI SUATKEP/TIK MEHLLIK
CANACbIHAAfbI XAPAMbI3 MOMINENEP

AHpaTtna

ABTOp aTan KeTKeHAel, COTTbIH, MaMiNeHi }Kapamcbi3 Aen TaHybl KasakctaH PecnybaunKacbiHAafbI
a3aMaTTbIK KYKbIKTApAbl KOpfayAblH, €H Ken Ko/AaHblaaTblH TacingepiHib, 6ipi 6onbin Tabbliagbl.
CoOHfbl Kblngapbl AaynapablH *KoHe KaHafaTTaHAbIPblAFAH TananTapAblH CaHblHbIH, ©CYi OCbIHbI
aanengenai. 3uATKepAiK MeHLWIK casacblHAafFbl 3aHHaMa MaMiienepai *Kapamcbi3 aen TaHy beniriHge
O3iHAIK epeKwenikrepre ne. A3amaTTblK KaTblHAaCTapfa KaTbICyWblNAp Ui MIHOETTI KYKbIKTbIK Ta-
nanTtapAbl enemein, HaTUXKeCiHAe MaminenepaiH, TONblK Hemece ilWiHapa »Kapamcbl3gblFblHa aKenin
cofagbl. Makanaga KasakctaH Pecnyb/mnKacbiHbIH, a3aMaTTblK 3aHHaMaCbIHAAFbl *KaAnbl HerisgepmeH
KaTap, 3UATKEP/IK MEHLWIK canacbiHAAFbl 3aHHAMaZa Ke34enreH apHanbl Herisgep KapacTbipblaagbl.
HoTuxenik maminenep coT apKbiabl Aa apamcbi3 Aen TaHblAybl MYMKIH eKeHZiri KepceTineai. 3aH,
TananTapbiH 6y3y KYKbIK Oy3blAfaHfa AeWiHTi }KaFganabl KannblHa KenTipyai, 3anangbl TObIK eTeyai,
COHbIH, iWiHAe KibepinreH nangaHbl, MOPasbAblK 3UAHAbI KoHE eTeMaKblHbl KamTuabl. MaKkanaga
3MATKEPIK MEeHLWiK cafacbiHAafbl Maminenepai, KYKbIKTbIK HOpManapfa TO/bIK Calikec 60nybl
a3amaTTbIK alHaNbIM TYPAKTbINbIFbIHbIH, KEMiNi eKeHi KopbITbIHAbIAaHAaAbI.

TyiiHpi ce3gep: Kapamcbi3 Maminenep, 3MATKEPAIK MeHWiK, KasakcTtaH PecnybanKackl 3aHHamach!,
a3aMaTTbIK KYKbIKTap, MaMINeHiH *apamcbi3Ablfbl, COT apKblabl TaHy, 3a/1an4ap, 6TEMAKbI, KYKbIKTbIK
canpapnap, KyKbIKTapabl KOpfay.
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INVALID TRANSACTIONS IN THE FIELD OF INTELLECTUAL PROPERTY
UNDER THE LEGISLATION OF THE REPUBLIC OF KAZAKHSTAN

Annotation

Judicial recognition of a transaction as invalid is one of the most common methods of protecting civil
rights in the Republic of Kazakhstan, as evidenced by the increasing number of disputes and satisfied
claims. The legislation of the Republic of Kazakhstan in the field of intellectual property has certain
peculiarities, particularly in relation to invalid transactions. Quite often, parties to civil transactions
ignore mandatory legal requirements when concluding contracts, which leads to full or partial invalidity
of the agreements. This article examines both the general grounds for invalidity of transactions under
the Civil Legislation of Kazakhstan and the specific provisions provided by intellectual property law.
It is emphasized that null and void transactions can still be judicially recognized as invalid. Violation
of legal norms entails restoration of the pre-violation state, full compensation of damages, including
lost profits, moral harm, and compensation payments. The article concludes that strict compliance of
contracts in the field of intellectual property with legal norms serves as a guarantee of the stability of
civil turnover.

Keywords: invalid transactions, intellectual property, legislation of the Republic of Kazakhstan,
civil rights, nullity of transaction, judicial recognition, damages, compensation, legal consequences,
protection of rights.



