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Annotation

This article is dedicated to the memory of an outstanding contemporary legal scholar, former
Secretary General of the International Academy of Comparative Law (I’Academie international de droit
compare), Professor Jirgen Basedow. His contribution to the development of doctrinal foundations
of private international law, as well as his proposals concerning approaches to formation of European
private law is noted in the Article. Special attention is paid to the content and significance of Professor
Basedow's idea of te transformation of the modern State into an open society and to the formation of
a law of open societies. At the same time, the author of this article asserts that such transformation
of states and formation of legal foundations of an open society is an alternative to archaism,
degradation and the dead-end development of humanity. However, the author sees it necessary to
create new effective tools for achieving and maintaining trust at all levels of public relations, ensuring
reasonable and conscientious behavior of people. It is also emphasized that philosophy, science and
history convincingly demonstrate that behavior and interaction of people and communities based on
repression and aggression does not contribute to the sustainability of civilizational development of

both individuals and human society as a whole
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Introduction

1. In 2024 the centenary of the International
Academy of Comparative Law / [‘Academie
international de droit compare (the “Academy” or
“IACL”) was commemorated.

As it is indicated on its official web-site,
the Academy “was founded in The Hague (The
Netherlands) on 13 September 1924”, and its
creation coincided “with the prodigious legal
renaissance movement that followed the end of
the World War I” [1].

It has been specifically emphasized that the
location of the Academy, where the Permanent
Court of International Justice and the Academy
of International Law had already operated at that
time, was chosen as a kind of “reaffirmation of the
idea that The Hague was a symbol of protection
of peace through law”.

On the Academy's website it is also mentioned
that the Academy is an organization of scholars
focused on comparative study of legal systems.
The Academy's main role has been formulated as

to stimulate research in the field of comparative
law throughout the World being interested in
and promoting comparative legal research in all
legal disciplines. It has been also accentuated
that the Academy is engaged in the universal
dissemination of the results of its research
(through publications), which examine all legal
orders and all legal systems of the Globe.

The Fifth Thematic Congress of Comparative
Law, which took place on 15 and 16 November
of 2024 in Paris at the Sorbonne School of Law /
Ecole de Droit de la Sorbonne, was dedicated to
the centenary anniversary of the Academy. The
program of the Congress included discussions of
the history of comparative law, a current state of
and prospects for teaching comparative law, as
well as the future of comparative law [2].

As it follows from the Congress’s program,
during its first plenary session a tribute was
paid to Professor Jirgen Basedow who has to
be named among outstanding legal scholars of
modern time as a great researcher in the fields
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of private international law and comparative
law studies as well as a recognized contributor
to the development of private international law
instrumentalities and practice [3].

During so remarkable and fruitful eight
years, from 2006 to 2014, Professor Basedow
was the General Secretary of the Academy. But
in April 2023 he passed away, unexpectedly and
suddenly...

On the official website of the Academy his
name is listed among those four people who
served as Secretaries General of the Academy in
the past, and whose names have been perceived
throughout the World as synonymous with the
success that the Academy has achieved to date.

2.Professor Jiirgen Basedow has become avery
special person for me, the one who has played a
significant role in my life and continues to be a
bright pattern for me of how to fulfill professional
duties, appropriately engaged in scientific
research and development of legal practice, a
perfect model of a person of high morality and
culture, education and broad outlook, honesty,
human dignity and generosity.

My first, at that time still not in person,
acquaintance with Professor Basedow occurred
when | was studying results of the collective efforts
of legal scholars in Western Europe purported
to create certain theoretical foundations of a
European Civil Code. I noticed repeated references
to some important theoretical conclusions of
Professor Basedow and his proposals for practical
solutions to the problems discussed.

For example, some authors referred to his
views that, in creating European private law as a
new jus commune (which, asitwas assumed, could
be achieved through full or partial codification in
the style of continental Europe), experience of
Germany and The Netherlands (where the theory
of European private law at that time was especially
developed) should be taken into account, and
also that it is advisable to develop norms of the
European private law in all aspects where the law
allows for the autonomy of persons of civil legal
relations [4, c. 42 — 43, 46].

In addition, his respected
specifically mentioned Professor Basedow’s
proposal concerning preferable introduction
of a European contract law by either adopting
mostly recommendatory provisions or through
a formation of a such regulation which for a
certain period of time would not replace national
legislation but which would allow contracting
parties to choose respective provisions to
framework their private contractual relationships
as an enforceable alternative to an applicable
national legislation [4, c. 47 — 48].

It appears to be that the approach proposed
by Professor Basedow was adopted in developing

colleagues

the document created by efforts of many
representatives of the academic communities
of the European Union Member-States, namely
the “Principles, Definitions and Model Rules of
European Private Law. Draft Common Frame of
Reference” (DCFR) [5].

As Professors Cristian von Bar, Eric Clive and
Paul Varul noted in the Preface to the Russian
edition of the DCFR, those model rules represent
primarily a comparative-law text, a source of
inspiration for the modernization of national
legislation and a set of means for improving law-
making, but the rules can also be perceived as an
optional instrument for regulating specific civil
law relations allowing parties to such relations to
choose the DCFR norms as a source of regulation
of legal relations in which they participate [6, c. 17
—47]. And, by the way, the concept of an optional
instrument as a technique of private regulation
of cross-border relations is explained in detail
by Professor Basedow in his General Course of
International Private Law [7, c. 159 — 171].

Later, | was blessed to meet Professor Jiirgen
Basedow in person during the conference on legal
implants which took place in Thilisiin 2012. | made
my presentation and participated in a scientific
discussion with him on the topic. Moreover, | have
got the honor of being nominated as a member
of the Academy by Professor Basedow and in
June 2013 receiving from him (then the Secretary
General of the Academy) an official letter with
notice of me elected as an associate member of
the Academy [8].

During 10 years until early 2023 | was in
occasional contacts with Professor Basedow, met
with him in person at the international conference
ontheprivateautonomyheldinThilisiinNovember
2018 and, the most importantly, we worked quite
closely in preparation of my contribution to the
four-volume Encyclopedia of Private International
Law, published under his editorship in 2017 by
Edward Elgar Publishing Ltd [9].

That excellent publication of the Encyclopedia
prepared with participation of dozens of legal
scholars from around the World under the
leadership of Professor Basedow was carried
out with the aim of improving the availability of
information on private international law (PIL) and
presents this field of knowledge (which once more
than a century remained only one of the academic
disciplines) from a global and comparative-law
perspectives. In addition, the important purpose
that the publication of the Encyclopedia has been
supposed to achieve (and, no doubt, it did) has
been also a stimulation of more comparative
and functional discussions of issues of private
international law as such, as well as the formation
of a basis for future research [10, c. vi].

Methods and materials
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The research is based on doctrinal,
comparative-legal and analytical methods. The
materials of the study include the monographs
and academic publications of Professor Jirgen
Basedow, documents of the International
Academy of Comparative Law, as well as sources
related to the development of European private
law and private international law.

Results and Discussion

3. The intellectual and, | would say, moral
heritage of Professor Jiirgen Basedow includes his
ideas and concepts expressed in a huge number
of books and other publications dedicated to PIL
and comparative law studies. His monograph on
private law of the European Union (EU) seems
to be one of the most important of them. In the
preface to the monograph he emphasizes that this
book delves into the EU private law specifically,
and not into European private law in a broader
sense; itfocuses ontheimpact of the EU legislation
on private law [11]. In that book he summarized,
refined and completed his numerous studies
previously published by him over the period since
the late 1980s.

The main motivation for the author’s research
was his conviction in the objectivity of the
existence of a world of horizontal relations outside
(although not independent of) vertical relations
governed by the legal institutions of States and
supranational entities. According to Professor
Basedow, this world of social connections and
changes has been based on existence of and
driven by private initiatives and pursuit to realize
private interests, and from a time immemorial
this system of private relationships has been
ensured by relevant legal regulation and public
services the way that justice expected by people
was achieved through harmonizing norms of
private law with the fundamental orientation of
the respective State.

Given such approach, and taking into account
the fact that all areas of private law are now
increasingly governed by a body of norm of both
a national law and the European Union law,
the aforementioned monograph is not focused
on any particular area of private law and is not
structured according to its (the law) traditional
concepts and institutions. Professor Basedow
explained that with that book he wished to create
a counterbalance to the growing specialization of
law and lawyers reflected in many publications
on private law of the European Union, which he
considered harmful to the consistency of the legal
system.

In connection with that Professor Basedow
drew our attention to the fact that he focused to
analyze precisely foundations of private law of
the European Union, general principles enshrined
in the EU legislation and reflected in the practice

of the European Court, as well as the related
procedural and methodological framework, that
is, the external manifestations of the EU private
law.

It is noteworthy that Professor Basedow
unconditionally believed in the value and
prospects of the European Union as a growing
legal order.

4. Professor Basedow did not back down from
his belief in the prospects of cooperation and
interaction between people and a State based on
reason and virtue, the need of taking into account
objectivity of human nature and importance of
forming such circumstances under which private
and public interests would be coordinated and
balanced. Based on this, the best (if not the
only) prospect for the preservation and further
development of humanity, he put forward and
justified “the cross-cutting idea of his research
- the transformation of the State into an open
society with the free movement of persons,
goods, services, capital, information and, as a
consequence, formation, along with the State, of
private regulation of cross-border relations with
the participation of individuals and commercial
companies” [12, c. 11].

At the same time, Professor Basedow argued
that “the current stage of development of modern
history differs from previous ones in the sense
that modern States can be called “open” not only
as a matter of fact. Their openness also includes
normative content, which is a characteristic of
the perception of the inner essence of many
concepts of international and constitutional law
formed on the basis of the sad experience of the
social existence of mankind in the first half of
the twentieth century, from the one hand, and
new directions in the development of political
philosophy, on the other hand.

This state of openness has reflected in the
tangible changes that PIL has undergone over the
past 50 — 60 years”. Professor Basedow concluded
that “in such circumstances, PIL becomes subject
to a legal analysis of cross-border exchanges and
contacts which are becoming increasingly intense.
Consideration of this general topic serves as a kind
of leitmotif of this work” [12, c. 13 - 14].

Taking into account this transformation,
Professor Basedow proposed (in essence, he
justified) the advisability of treating PIL no
longer as a simple method of choosing law (in its
traditionally narrow understanding), but precisely
as the law of an open society which “could be
described as the key which would help national
private lawrelationstobe universallyimplemented
in a world divided into many jurisdictions” [12,
c. 12]. This idea (convincingly substantiated
by him within the framework of the course on
international private law, which he taught in 2012
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at the Hague Academy of International Law and
published in Russian in 2016 in the form of the
referenced publication) is fully consistent with the
goal of ensuring or achieving peace through law.

5. Here we should pay attention to the
conclusion of Professor Basedow that at some
point “the illusory of separating conflict of law
rules from the legal policy of national legislators
became clear. PIL has increasingly come to be
seen as one of the instruments of foreign policy.
Unilateralism begins to prevail over bilateralism
in relations” [12, c. 8].

It seems that the development of this trend
is largely based on the subjective attitude of
irresponsible rulers / governors to history and
reality, and it does not consider the above-
mentioned objective circumstances formulated
by Professor Basedow regarding the coexistence
of a sphere of horizontal connections and an area
of implementation of vertical connections, as well
as the advisability of a reasonable balance in the
interaction of these two areas.

Conclusion.

Modern wars waged against sovereign States
and other similar events occurring in the World
clearly show that the transformation of a modern
State into an open society can be slowed down,
stopped and even reversed by the subjectivity of
political arbitrariness, imposition, with the help
of brute military force and other resources, of
ideologies that were developed without taking
into account the objectively shaped picture of
the World and that are marginal from the point of
view of civilizational development.

At the same time, it is the objectivity of the
circumstances noted by Professor Basedow that
allows us to assert that the development of
open societies (and, accordingly, the law of open
societies) is the only alternative to archaism,

degradation and dead-end path of development
of humanity. It is this objectivity that gives reason
to believe that good always triumphs over evil.

The problem, however, is that any effective
mechanisms must be created both to accelerate
such a victory of civilization with a long-term
sustainable effect over, the almost absolute, evil
of terrorism and the destruction of communities
and cultures, and to prevent such deviations from
the path of preservation and progress of human
civilization. The existence of such mechanisms
will make it possible to fairly reasonably answer
the question (as well as assume some time frame)
about how soon this victory will come, whether
good will win at all, and if this victory is predicted,
then when it will happen.

Continuing intellectual work on the search for
and development of such mechanisms is a task
not only for philosophers and politicians, but also
for lawyers (and in their interaction). Effective
tools are needed to achieve and maintain trust at
all levels of social relations and ensure reasonable
and conscientious behavior.

At the moment, most of these mechanisms
require only the consciousness and good will of
people (which at his time and in the vast majority
of cases are stimulated only by economic factors).
Moreover, philosophy, science and history show
that behavior and cooperation between people
and their communities based on repression and
aggression do not contribute to the sustainability
of civilized development of both individuals and
human society as a whole.

The scientific heritage of Professor Jlrgen
Basedow serves as a fertile soil for mental and
practical activity in the field of development of
law, legal doctrine and legal culture.

A deep bow to Professor Basedow, and may
bright memory of him remain forever!
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ALWbIK KOFAMAAP K¥Kblfbl TYPAJbI
(MPO®ECCOP HOPTFEH BACEOBTbI ECKE ANY)

AHpaTtna

Byn MaKana Kasipri 3aMaHHbIH, KBPHEKTI 3aHrep fasibiMbl, XanblKapanblK CanbiCTblPMasbl KYKbIK
akagemuAcbiHbliH, (International academy of comparative law / I'’Academie international de droit)
6ypbiHFbl bac xaTwbicbl npodeccopbl HOpreH basenosTol (Jlirgen Basedow) ecke anyfa apHaffaH.
MakKanaza OHbIH XaNblKapablK XeKe KYKbIKTbIH JOKTPUHANAbIK HETi3AEPiH, eYPONabIK KeKe KYKbIKTbI
KaNbINTaCTblpy TaCiNAepi MeH a4icTepiH 4aMbITyFa KOCKaH yneci atan eTineai. Npodeccop basenosTobliH,
Kasipri MeMieKeTTiH, alWbIK KOFamfa alHaNybl ¥KaHe allblK KOFaMAap 3aHblHbIH, KanbiNTacybl Typasbl
NOEACBIHbIH, MAa3MyHbl MeH MaHbI3blHA epeKLle Hasap ayaapblnagbl. CoHbimeH bipre, makana asTo-
pbl MeMNeKeTTepAiH, MyHAaN TYpPAeHYi MeH allblk KOFaMHbIH, KYKbIKTbIK HerisgepiHiH, Kanbintacybl
apxausmre, gerpajaumasa KoHe afamM3aTTblH, TbIfbIPbIKKA TipeareH gamyblHa 6anama eKeHiH anfa
TapTagbl. [lereHmeH, KofaMAplK KaTblHacTapgblH, 6apablK AeHreliHae ceHimre KoM KeTKily meH
KONAayAblH, aJaMAapablH, NapacaTTbl XaHE CaHa/ibl MiHE3-KY/IKbIH KaMTamMacbI3 eTyAiH, *KaHa TUiMmai
KypanZapblH »Kacay KarkeT cusaKTbl. CoHaali-aK, dunocodus, FblibiM KaHe TapuX afamaapablH KaHe
KaybIMAACTbIKTbIH, KYFfbIH-CYPriH MEeH arpeccusasa Heri3genreH MmiHe3-Ky/IKbl MeH ©3apa 9peKeTTecTiri
YKeKe aflaMHblH, A3, *Kaanbl 34aM3aT KOFAMbIHbIH, @ 6PKEHWETTIK AaMYbIHbIH, TYPaKTbINbIFbIHA bIKMAN
eTNenTiHiH HaHbIMAbI TYPAE KepceTeTiHi aTan eTineai.

Tyninai cespep: npodeccop basenos, Jirgen Basedow, xanbikapasiblK KEKe KYKbIK, alliblK KOfam,
alWbIK KOFamMaap KyKblfbl.
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O NPABE OTKPbITbIX OBLLECTB
(NMAMATU NPODECCOPA IOPTEHA BA3EZJOBA)

AHHOTauuna

HacToAwan cTaTbs NOCBALLEHA MAaMATU BblAAIOLLETOCA YYEHOFO-HOPUCTa COBPEMEHHOCTH, ObiBLUE-
ro feHepanbHOro cekpetapa MexayHapoAHON akageMumn cpaBHUTeNbHOro npasa (the International
Academy of Comparative Law / I’Academie international de droit compare) npodeccopa tOpreHa ba-
3epoBa (Jirgen Basedow). B cTaTbe OTMeYaeTcA ero BKAag, B Pa3BUTME AOKTPUHANbHbBIX OCHOB MEX Y-
HapOAHOro YacTHOro NpaBsa, NOAX040B M cnocoboB GoOpMMPOBaAHMA €BPOMNENCKOro YaCcTHOroO Npasa.
OTaenbHoe BHMMaHME MOCBALLEHO COAEPMKAHMIO M 3HAYEHUIO naeun npodpeccopa basegosa o TpaHc-
dbopmaL MM coBpeMeHHOro rocy4apcTBa B OTKPbIToe 06LecTBO M GOPMUPOBAHUM MPABa OTKPbLITbIX 06-
wects. Mpu 3TOM, aBTOpP CTATbM YTBEPNKAAET, YTO TaKaA TpaHCHOPMALLMA rocyAapcTs U dopMmupoBaHme
MPaBOBbIX OCHOB OTKPbITOrO 0bLLecTBa ABAAETCA aNbTEPHATMBOW apxausmy, Aerpagaumm u TynuKo-
BOMY pa3BMTUIO YenoseyectBa. OQHAKO HEOOXOAMMbBIM NPEACTaBASETCA Co34aHMe HoBbIX 3dpdeKTunBs-
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HbIX MHCTPYMEHTOB A/1A AOCTUMXKEHMA U NOAAEPKAHUA AOBEPUA HA BCEX YPOBHAX OOLLECTBEHHbIX OT-
HOLeHMI, obecneyeHne pasyMHoro n 4ob6pocoBecTHOro noBeaeHMA Atogen. Takke nogyepKuBaeTcs,
yto dunocodus, Hayka n nctopua ybeamTenbHO LEMOHCTPUPYIOT, YTO NOBEAEHME N B3aUMOLeNCTBME
noaen 1 cooblLecTs Ha OCHOBE PeNpPecCUin U arpeccum He cNocobCTBYET YCTOMYMBOCTU LIMBUAN3ALM-
OHHOrO Pa3BUTUA N OTAENbHbIX UHAMBUAYYMOB, M YEIOBEYECKOrO 0OLLLECTBA B LE/IOM.

KntoueBble cnoBa: npodeccop basenos, Jirgen Basedow, mexayHapogHOe YacTHOE NPaBo, OTKPbI-
Toe 06LWEecTBO, MPaBO OTKPbITbIX 0OLLECTB.
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HOPMbI TPAXXOAHCKOIO 3SAKOHOAATE/IbCTBA,
PETTAMEHTUPYIOLLUE 3ALLUTY NPAB NOTPEBUTE/EN
®UHAHCOBBIX YCNYT B TAAXKUKUCTAHE:
NMPOBNEMHbBIE ACMNEKTbI

AHHOTauuA

B cTaTbe aHanM3npytotca npobsembl 3alWnTbl Npas notpebutenein puHaHcoBbIX ycayr B Pecnybnu-
Ke TafXMKMUCTaH. ABTOP OTMeYaeT aKTya/llbHOCTb paccmaTpmMBaemMon npobaembl, Tak Kak B CTpaHax ¢
pa3BMBaAtOLLENCS SKOHOMMKOM 3alumMTa noTpebutenen ocobeHHo BaxKHa A5 NoTpebuTenen ¢ HU3KUM
[0X0Z0M, KOTOpble BECbMA YaCcTO MMEIOT OFPaHMYEHHbIM OMbIT UCMONb30BaHMA GUHAHCOBBIX YCAYT U
b6onee HU3KKI ypoBeHb GMHAHCOBOM rpamoTHOCTU. CaenaH 0630p npaBoBoit 6a3bl Pecnybankm Taa-
YKMKMCTaH B Bonpoce obecneyeHuna 3amTbl NpaB noTpebuteneit GMHaHCOBbIX yCAYT. TakKe obpallLeHo
BHMMaHWE M Ha HeAOCTaTKM B BOMPOCE NPaBOBOr0 PerynpoBaHuA 3aWwmTbl NpaB notpebutenein ¢u-
HaHCOBbIX yCAyr. ABTOp NPUXOAMT K BbIBOAY, YTO CUCTEMA 3alLMTa NpaB M MHTEpPecoB noTpebuteneit
¢duHaHcoBbIX ycayr B Pecnybnvke TagKMKUCTAH A0MKHA ObiTb OCHOBaHa Ha NepefoBOM MeXKAyHa-
pPOoAHOM OnbiTe BHeApeHUA 3PpPeKTUBHOM cnucTeMbl GMHAHCOBOM 3aLWMTbl NOTPpebutenen n gaet ceom
npeA/soXKeHMA N0 COBEPLLIEHCTBOBAHMIO 3aKOHOAATENbCTBA.

KnioueBble cnoBa: ¢pmHaHCOBasA cucTema, noTpebuTtenn, GMHAHCOBbIE yCaYrK, 3alLMTa NpaB noTpe-
buTtenei, dGMHaHCOBaA 3aWMTa, OAHKOBCKUI CEKTOP, MNOTEKA, NpeanpuHUMATENN, SNEKTPOHHaA Top-
rosns, PUHAHCOBAA TPAMOTHOCTb.

BsepgeHue.

Ocoboe mecTo B rpakgaHCKo-NnpaBoOBOM pe-
ryAnpoBaHum B TagKMKUCTaHe 3aHMMAET 3alLmTa
npas notpebuteneli GuHaHCOBbIX ycnyr. Beab 3a-
WMTa noTpebutenel ABNAETCA Ba*KHOW COCTaBHOM
yacTbto toboi prHaHCoBOM cncTembl, obecneyu-
Batowen ee apdpeKTMBHOE (PYHKLMOHUPOBAHME
— OHAa He TO/IbKO 3alMLAET CYLECTBYOLWMX No-
Tpebutenen, HO U CTUMYANPYET NOTEHLMANbHbIX
notpebutenei, BHywWwas um gosepue K puHaHco-
BOW cuCTeMe CTpaHbl. B cTpaHax ¢ pa3BuBatoLLei-
€S 5KOHOMMKOW 3aLmTa noTpebutenelt ocobeHHo
Ba)KHa ONA NoTpebuteneit ¢ HU3KMM O0XOAO0M,

KOTOpble BecbMa 4acTO MMET OrpaHUYEeHHbIN
OMbIT UCMOb30BaHMA GUHAHCOBBIX YCYr 1 6onee
HU3KWUI ypoBEeHb PUHAHCOBOM rPAMOTHOCTMU.

K npumepy, B Lenax 3awmTbl NpaB U UHTepe-
coB notpebuteneit GaHKOBCKUX YCAYr, KAk npa-
BUAbHO noayvyepkHyan M.C. Martelikosmuy 1 A.B.
KnpakocaH, Heobxoaum cneumnanbHbli MHCTPY-
MEHT, KOTOPbI NO3BONN Obl 3aLUTUTL KOHCTUTY-
LMOHHbIE rapaHTMK noTpebuTenels, obecneymsan
yKpenneHne 6aHKOBCKOrO CEKTOPA, PaBHbIe YC/10-
BMA KOHKYPEHUUU MEXKAY KPeOUTHbIMU OpraHu-
3aUMAMMK, CNOCOBCTBOBAN YKPENIEHUIO AOBEPUSA
HaceneHuna K GaHKOBCKOMY CeKTOpy, CTabunmsu-



